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CHAPTER 1
INTRODUCTION

1.01 In May, 1985 the Attorney-General referred "The Married Women's
Property Act*, C.C.S5.M. c. M70, to the Commission for study and reform. It
was requested that the Commission give high priority to this task so that any
appropriate recommendations for change could be implemented by the government
at the next Session of the Legislature. Subsequently, the Commission was
asked to broaden its terms of reference to include within its mandate certain
miscelianeous provisions in other statutes which pertain to the Tegal status
of married women. Accordingly, the scope of this Report extends not only to
an examination of “The Married Women's Property Act”, but also to certain
ancillary provisions relating to married women. We shall assess whether
reform of this legislation is called for and, if so, specify the extent and
nature of that reform.

1.02 During the past decade in Manitoba, extensive change has occurred to
alter fundamentally the legal framework for determining spousal rights. “The
Marital Property Act", C.C.S.M. c. M45, and *"The Family Maintenance Act”,
C.C.5.M. c¢. F20, are the two principal statutes by which this has been
accomp]ished.] When these iwo statutes were passed, their effect upon and
relationship to other provincial statutes was clarified. With respect to
“The Married Women's Property Act” ("the Act"), a section was added to make
the Act subject to "The Marital Property Act”.2 However, no comprehensive
review of the Act was undertaken to examine the need for its provisions nor
was there any real study of 1its proper role in 1light of these family Tlaw
statutes.

TBoth statutes were enacted in October, 1978 and were substantially based
upon recommendations in the Commission's earlier Reports on family law
reform. See Manitocba Law Reform Commission, Report on Family Law, Part I:
The Support Obligation and Part II: Property Disposition (Reports #23 and
#24, 1976).

2See section 9.1 of "The Married Women's Property Act”, enacted S.M. 1978,
el [V i R
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1.03 In this Report, we attempt to provide such a review. It is a timely
study, given this recent family law reform and the subsequent advent of the
Canadian Charter of Rights and Freedoms. We begin, in Chapter 2, with a
brief historical background to married women's property Tlegislation 1o
determine its origins - why it was passed, what changes it sought to effect,
etc. We then summarily trace the amendments which were made to the
legislation since its inception in the late 19th century and conclude with an
overview of its present provisions. In Chapter 3, we discuss the legislation
in greater detail and set forth all of our recommendations for reform. A list

of these recommendations is contained in Chapter 4 at the conclusion of our

Report.
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CHAPTER 2
HISTORICAL BACKGROUND

2.01 The common law regarded a married woman as a mere dependant of her
husband. Well over a century ago, John Stuart Mill observed that "[m]arriage
is the only actual bondage known to our law. There remain no legal slaves,
except the mistress of every house".1 A married woman was assigned a unique
status which denied her 1legal existence as a person independent of her
husband. Blackstone, amongst other jurists, has explained the unigque legal
status of a married woman via the doctrine of unity of legal personality:

By marriage, the husband and wife are one person in law; that is, the
very being or legal existence of the woman is suspended during the
marriage, or at least is incorporated and consolidated into that of
the husband; under whose wing, protection and cover, she performs
everything; and s therefore called in our law-french a
feme-covert, foemina viro co-operta: is said to be covert
baron, or under the protection and influence of her husband, her
baron or lord; and her condition during her marriage is called her
coverture., Upon this principie, of a union of person in husband
and wife, depend almost all the Jlegal rights, duties, and
disabilities, that either of them acquire by the marriage.Z2

More recently, Pollock and Maitland have countered that the main idea which
governed the law of husband and wife was not that of "unity of person" but
that of guardianship, which the husband had over the wife and her
property.3 "Guardianship", vrather than that of the "unity of Tlegal
personality" may be the more precise term to describe the unique status of a

13 5, Mill, The Subjugation of Women (2d ed. 1869) at 147.

2y, Blackstone, commentaries on The Laws of England {(19th ed. 1836) at 442.

32 F. Pollock and F. Maitland, The History of English Law (2d ed. 1968) at
405-406.



married woman since the latter expression fails to address adequately the fact
that it was the wife's legal personality which fused with the husband's, and

not vice versa, or collectively as a distinct status.

2.02 A married woman's legal dependence upon her husband was based, in
part, upon her proprietary restrictions. That is, the common law placed
certain restrictions on a married woman with respect to her ability to own,
acquire and dispose of property. These limitations varied in accordance with
the type of property involved. With respect to personalty, a married woman
was incapable of owning, acquiring or disposing of it. On marriage, her
personalty vested absolutely in her husband: he could dispose of it, either
during his lifetime or by will, as well as make it available to his
creditors.4 Similarly, a married woman was incapable of acquiring or
disposing of her freehold land. On marriage, although she retained title to
her freehold land, her husband became entitled to its immediate possession and
to all rents and profits from it during the course of the marriage. Her
husband could dispose of his interest in the land; it was only upon his death
that a married woman regained her full property rights. Leasehold interests
and interests in intangible movable property (e.g. interests in debts or
contracts) could neither be acquired nor disposed of by a married woman. Her
husband was entitled to all rents and profits from the leasehold interests.
He could dispose of them during marriage and could assign his rights to the
prof1ts.5 A husband was entitled to intangible movable property so long as
he recovered it into his possession. Having accomplished this, he could then
do with the property as he wished, even disposing of it by will.

2.03 Because a married woman had no property during marriage, she was
incapable of satisfying any debt or 1liability which might be imposed upon
her. Distinct rules were developed in the common law as a result of her
proprietary disabilities. These rules governed her legal capacity in those

4An exception to this rule pertained to paraphernalia (apparel, ornaments,
etc.) of the wife. Although this property belonged to the husband during the
marriage and he could dispose of it inter vivos, he could not dispose of it
by will, and it reverted to his wife on his death.

5His wife resumed her rights at her husband's death if the property was not
alienated during marriage. However, if the wife predeceased her husband, she
lost all rights to the leasehold interest.

4
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branches of the law pertaining to contract, tort, wills and estate as well as
certain rules of civil procedure. 1In the area of contract, a married woman
was incapable of contracting on her own behalf. The rights to any pre-nuptial
contracts vested in her husband on marriage and she and her husband were made
jointly Tliable for them during the course of their marriage.6 In the field
of tort, a woman upon marriage remained capable of committing a tort and
liable for any torts committed by her, but her husband became jointly liable

with her for all torts regardless of whether they were committed prior to or
during the course of their marriage. The doctrine of interspousal immunity in
tort meant that neither husband nor wife could sue one another in tort. 1In
the area of wills and estates, a married woman was incapable of making a will
without her husband's irrevocable consent. Finally, special rules of civil
procedure dewveloped for a married woman such that she could not sue or be sued
without her husband being joined in the action.

2.04 The common law rules which pertained to married women's property were
thought to be unfair to married women. In response to the unfairness, equity
modified the common Taw rules by three principles. The first principle was
known as the wife's equity to a settlement. When a husband took court action
to obtain possession of his wife's property, equity compelled him to settle a
portion of +the property on his wife and children. Later, the Court of
Chancery permitted claims for the settlement of property to be initiated by
the wife or children. The second modification was the doctrine of separate
property. This doctrine allowed property to be given to a trustee for the
separate use of & married woman. The married woman could dispose of the
separate property both inter vivos and by will. Later, in the absence of a
trustee being appointed, the Court of Chancery deemed the married woman's
husband to hold her property in trust for her. This separate property
principie allowed a married woman to protect some of her property from her
husband and his creditors. The doctrine of restraint on anticipation was the
third principle. It restrained a married woman, to whom property had been
given for her separate use, from alienating the property or anticipating the
future income from the property during her marriage. This third principle was
beneficial for three reasons. It prevented the husband from unduly

influencing his wife with respect to her property. It also allowed a settlor

bafter her husband's death, a woman could again sue and be sued on her
ante-nuptial contracts.



to benefit his married daughter without interference from her husband.
Finally, it protected the interests of those persons who would be entitled to
inherit on the death of the married woman.

2.05 These three principles devised by equity helped to alleviate the
restrictions of the common law rules respecting a married woman's property.
They did not, however, satisfactorily resolve the plight of married women.
The chief criticism of the equitable principles was that they principally
benefitted the ‘"daughters of the wea1thy“.7 The doctrine of separate
estate, for example, "could only be invoked through the mechanism of a will or
a marriage settlement and the latter was such a cumbersome and expensive
vehicle that only the rich could afford 1t".8 Accordingly, although equity
removed some of the proprietary limitations of married women, it introduced
one law for rich women and another for poor women. Legislators were called
upon in the 1latter half of the 19th century to rise to the task of
implementing broader reforms directed to both the dinequalities at common law

and at equity.

2.06 The British Parliament, through a series of Married Women's Property
Acts, sought to give married women equality with married men in matters of
status and capacity and to introduce a regime of separate property. The
earliest of these reforms were received into Manitoba law as of July 15,
18709 and can be briefly summarized. By virtue of Jlegislation passed in
England in 1857, a married woman could dispose of her reversionary interests
in her own estate as if she were a feme sole. She could also release or
extinguish her right to a settlement out of her own estate to which she might
be entitled, with her husband's concurrence, if there were no restraint on
a1ienation.]0 Other legislation passed in the same year gave her the status
of feme sole with regard to property which she acquired or inherited while

Tu, McCaughan, The Legal Status of Married Women in Canada (1917), at 19.
Brbid.

9See subsection 51(3) of "The Queen's Bench Act”, C.C.S.M. c. C280.

107he Married Women's Reversionary Interests Act, 1857, 20 & 21 Vict., c.
5T, 5. T (UK Y.
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judicially separated from her husband.H She was also considered a feme
sole for the purposes of contract and tort, and to sue and be sued in civil

proceedings, while judicially separated.

2.07 Not Tlong after Manitoba became a province in 1870, the Legislature
passed a series of Marital Property Acts to modify the rules of common law and
equity governing a married woman. Most of these were patterned after the
English Tegislation. WNot surprisingly, these reforms were easily accepted in
Manitoba as well as the other prairie provinces:

The egalitarian environment of +the Canadian frontier created a
society in which women were as vital to the economic and social
fabric of the community as their spouses. While they did not often
trespass into roles traditionally reserved for males, pioneer women
were of equal fimportance with their husbands and brothers in the
domestic economy, and were able +to participate in community
institutions from schools and churches to ffarm organizations. Not
surprisingly, therefore, reforms adopted in industrial England were
easily accepted on the Prairies.1?

2.08 The underlying philosophy in these various Married Women's Property
Acts was to secure reform through numerous small extensions to existing rules
rather than via a broad restructuring of the legal framework governing married
women. This method “"precluded the possibility of a clear statement of the law
and resulted in a series of complicated and often ambiguous statutes“.13
The reforms introduced by the various Married Women's Property Acts, and

related legislation, are summarized below, according to subject classification.

1. Property. Manitoba legislation enacted in 1875 dintroduced inroads
into the common law rules which restricted a married woman's ability

to own and enjoy property. It provided that a married woman could

Virthe Matrimonial Causes Act, 1857, 20 & 21 Vict., c. 85, ss. 25, 2B
(U.K.).

12 aw  Reform Commission of Saskatchewan, Tentative Proposals for an
Equality of Status of Married Persons Act (1981) at 1-2.

13Supra n. 1, at 20.
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hold and enjoy her personal and real property.” However, the
married woman was still not entitled to her earnings during marriage,
except in limited circumstances.!d Reforms in 1881 provided that a
married woman was entitled to her wages during marriage, and could
hold, enjoy and dispose of her earnings as if she were a feme
sole.'® Conveyances between husband and wife became valid and a
married woman over 21 years of age became able to convey her property
without the concurrence of husband as if she were a feme sole.

The Act of 1900 further modified the common law restrictions: the
married woman could acquire, hold and dispose of any of her property,
without restriction, by will or otherwise.'8 Finally, in 1945 the
equitable doctrine of restraint on anticipation as well as alienation

an act respecting separate rights of property of married women, S.M.
1875, c. 25, s. 1. This rule applied to women who married on or after May 14,
1875 without a marriage settlement, and to all her real and personal property
whether the property was obtained before or after her marriage, with the
exception of property received from her husband during the marriage. Women
who married prior to May 14th, 1B75 without a marriage settlement, were
entitled to hold and enjoy property not then possessed by their husbands (An
Act respecting separate rights of property of married women, S.M. 1875, c.
25, £.°2).

15A married woman was only entitled to her earnings if she were granted an
order of protection, which was obtainable where a wife was deserted by her
husband, where her husband was a lunatic or in other limited circumstances
(An Act respecting separate rights of property of married women, S5.M. 1875,
e 2% 555 B

16an Act to amend certain of the Acts forming part of the Consolidated
Statutes of Manitoba, S.M. 1881, c¢. 11, ss. 74, 75.

1T#phe Real Property Act of 1889*, S.M. 1889, c¢. 16, ss. 32, 33; "The
Married Woman's Real Estate Act”, S.M. 1890, c. 17, 5. 3.

18“Phe Married MWomen's Property Act”, S.M. 1900, c. 27, s. 3. In
addition, the married woman in her will could appoint certain, property to be
1iable for her debts and other obligations.
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of a wife's property (which could not attach to a man's property) was
abolished.19

Concurrent with these reforms respecting a married woman's capacity
to own and enjoy her property, married women's property legislation
gradually reduced a husband's rights to his wife's property. The 1875
legislation provided that a husband could no longer claim against his
wife's separate property during her lifetime, nor could he render her
property liable for his debts.20 In 1881, when a married woman's
earnings became part of her separate estate, her husband could no
longer render them subject to his debts. Neither could his wife's
personal Froperty be subject to his debts, even if he had possession
of them.?2

2. Contracts. 1In 1875, legislation was passed whereby a married woman
became liable for her ante-nuptial contracts and debts to the extent
of her separate property.22 She was made responsible as well for
any debts, 1liabilities or obligations contracted or incurred with
respect to her separate property, in her own name, during the

19"The Married Women's Property Act”, S.M. 1945, c. 34, ss. 4(2), (3),
(4). This provision applied to instruments executed after January 1, 1946;
restrictions on alienation and anticipation attaching to property in documents
executed prior to January 1, 1946 remained unchanged. The 1945 Act was based
on The Married Women's Property Act which was recommended at the Conference of
Commissioners on Uniformity of Legislation in Canada, in 1943: Conference of
Commissioners on Uniformity of Legislation in Canada, Model Acts Recommended
from 1918 to 1961 inclusive (1962) at 223-226.

20an  act respecting separate rights of property of married women, S.M.
1875, ¢. 25, ss. 1, 2, 13, 20,

2lan Act to amend certain of the Acts forming parts of the Consolidated
Statutes of Manitoba, S.M. 1881, c. 11, s. 75.

22an  act respecting separate rights of property of married women, S.M.
1875, c¢. 25, s. 14. This rule applied to women who were married after May
14th, 1875 and who owned separate property, not settled by ante-nuptial
contract.
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marriage.23 Her liability was later increased so that she became
liable on any contract respecting her realty as if she were a feme
sole.2% A married woman's capacity to contract and her Tliability
for her contracts were further increased by the Act of 1900. A
married woman became capable of entering into and rendering herself
liable on any contract, and while her liability for her ante-nuptial
debts and contracts continued only to the extent of her separate
property and Jjointly with her hushand, her property became
"nrimarily" liable in any action. As to the contractual liability
incurred by a married woman subsequeni to the 1900 Act, she was
liable to the extent of her separate property, but her liability was
broadened to bind property which she actually possessed at the date
of the contract and property which she thereafter acquired or to
which she became entitled.2% Property which was subject to
restraint on anticipation was excluded. It was not until 193726
that a married woman's liability for her debts and contracts ceased
to depend on the extent of her property and attached to her
personally, with 1iability being imposed upon her propertiy.

Meanwhile, a husband's liability for his wife's obligations decreased
proportionately. 1In 187527 a husband's liability for his wife's
ante-nuptial debts and contracts was reduced so that he was liable
only to the extent of the interest that he obtained in his wife's
separate property on marriage. In addition, no longer was a husband
liable for the debts, obligations and liabilities contracted and

23An Act
1875, c.

2%an act
Statutes

respecting separate rights of property of married women, S.M.
25, ss. 20, 22.

to amend certain of the Acts forming part of the Consolidated
of Manitoba, S.M. 1881, c. 11, s. 77.

254phe Married Women's Property Act®, S.M. 1900, c. 27, ss. 11, 12, 15.

26an Act
§S. 1, &

ZTAn Act
1875, c.

to amend "The Married Women's Property Act®, S.M. 1937, c. 28,

respecting separate rights of property of married women, S.M.
25, 55. Th, 22

10
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incurred by his wife in her own name during their marriage, with
respect to her separate property. The reforms which were introduced
in 188128 eliminated a husband's 1iability for his wife's
employment and business debts and her own contracts. 1In 1945, a
husband's 1iability for his wife's ante-nuptial debts and contracts
was eliminated.?29

3; Torts. 1In 1875, a husband's liability for his wife's torts was
effectively reduced.30 Although a husband remained liable for his
wife's torts, execution on any such judgment was first to be levied
against her separate property. In 1937, a husband's Tliability for
his wife's torts, gqua husband, was finally abolished.3] However,
the common law rule that a husband and wife could not sue one another
in tort continued. A limited encroachment on the interspousal
immunity in tort rule was made in 194532 when a husband and wife
became able to sue one another in tort while living apart pursuant to
a judicial separation, if the tort was committed during the
separation period. Interspousal immunity in tort was finally
abolished in 1973.33

2Ban Act to amend certain of the Acts forming parts of the Consolidated
Statutes of Manitoba, S.M. 1881, c. 11, s. 56.

29 nhe Married Women's Property Act”, S.M. 1945, c. 34, s. 5(1)(b).

30“an act respecting separate rights of property of married women", S.M.
1875, C.. 255 5. 3

3an Act to amend "The Married Women's Property Act”, S.M. 1937, c. 28, §.
1

32v7he Married Women's Property Act", S.M. 1945, c. 34 s. 1(2). The
section also permitted a married woman to sue her husband in tort in order to
protect and secure her property.

33see “rhe Married Women's Property Act”, S.M. 1973, c. 12, s. 1, which

enacted the recommendations of The Manitoba Law Reform Commission, Report on

the Abolition of Interspousal Immunity in Tort (Report #10, 1972). An
(Footnote continued to page 12)

11
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4. Wills and estates. Because a married woman could not acquire, hold
or dispose of property, she was not able to act as a trustee of other
persons' property, nor could she dispose of property by will.
Married women's property legislation in the Tlate 19th century and
early 20th century modified the common law in the area of a married
woman's capacity to act as a trustee and to dispose of property by
will. With respect to her capacity to act as a trustee, legislation
was enacted in 1900 to allow her to be an executrix or administratrix
of the estate of a deceased person, or a trustee of properiy subject
to a trust. In this capacity, she could be sued or could sue, and
could transfer any trust property as if she were a feme sole.34
Later Tlegislation summarized her capacity to act as a trustee by
providing that she could act as a fiduciary or in a representative
capacity as if she were unmarried.3% A married woman's ability to
dispose of property by will expanded in incremental steps. In 1B75,
legislation provided that a married woman could devise or bequeath
her separate property to or among her children or issue and, if she
had no issue, to her husband.3® The married woman's capacity to
dispose of property by will was completely expanded in 1900, when she
became capable of disposing of any of her property by will as if she
were unmarried.3

(Footnote continued from page 11)
exception was made for torts committed prior to the coming into force of the
Act.

34“7he Married Women's Property Act", S.M. 1900, c. 27, s. 17. This
section was 1inserted into "The Trustee Act” in 1931 (S.M. 1931, c. 52, s.
29) and continues to be retained in "The Trustee Act®, C.C.S.M. c. T160, s.
36.

3547he Married Women's Property Act", S.M. 1945, c. 34, s. 3(f).

35"An Act respecting separate rights of property of married women", S.M.
1875, c. 25, s. 16,

31uphe Married women's Property Act", S.M. 1900, c. 27, ss. 3, 6.

12
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&e Rules of civil procedure. As to a married woman's capacity to sue
and be sued, the first Jlegislative inroads in 1875 provided that she
could sue or be sued alone on her ante-nuptial contracts or
debts.38 However, so long as her husband remained in Manitoba, he
was to be made a party to any action respecting these obligations.
The 1881 legislation39 further altered a married woman's common law
inability to sue or be sued by providing that she had the same
remedies to protect her separate property as if unmarried; she could
maintain an action in her own name for the recovery of her separate
property and could be sued alone with respect to her separate debts,
contracts and torts. 1In 190040 a married woman became able to sue
or be sued on any of her contracts and in tort, as if she were a
feme sole, and her husband no longer had to be joined in any action
brought by or taken against her. The 1937 Actd! specified that a
married woman could sue and be sued in all respects as if she were a
feme sole.

2.09 "The Married Women's Property Act" today consists of 10 sections.
The legislation is reproduced in Appendix A. Sections 3, 5 and 7 are enabling
provisions. Collectively, they essentially stipulate that a married woman has
full independent rights in the fields of property, contract, tort, wills and
estates and civil procedure. Section 3 is the major provision. It lists six
rights and obligations and states, in respect to these, that a married woman
shall be treated as if she were unmarried. To paraphrase, it stipulates that
a married woman (1) can acquire, hold and dispose of any property; (2) is
liable for all her ante-nuptial obligations: (3) can enter into and incur
1iability for any contract, debt or obligation; (4) can sue or be sued alone
in any action; (5) can be personally liable on a judgment or order: and (6)
can act in a fiduciary or representative capacity. Section 5 is complementary

38-2n act respecting separate rights of property of married women," S.M.
1878 & 29, 5517 18,22,

39An Act to amend certain of the Acts forming part of the Consolidated
Statutes of Manitoba, S.M. 1881, c¢. 11, s. 78.

40"The Married Women's Property Act”, S.M. 1900, c. 27, s. 11.

41an Act to amend "The Married Women's Property Act”, S.M. 1937, c¢. 2B, s.
1%

13
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to section 3 in that it clarifies that a husband is not liable gqua husband
for any torts committed by his wife or for any pre-nuptial contracts.42
Pursuant to &ection 7, a husband and wife may use any remedy for the
protection and security of their respective properties against all persons,
including one another. Subsection 7(2) abolishes interspousal immunity in
tort.

2.10 The remainder of +the Act deals with essentially procedural and
transitional matters. Section B is one of the more commonly used provisions
in the legislation. It establishes a procedure by which either spouse may
apply, in a summary way, to have the court determine any question regarding
title to or possession of property. The exact use of this procedure will be
set forth in greater detail in the succeeding Chapter. Suffice it to say here
that the court's discretionary power under section B is limited because the
Act is made subject to both “The Dower Act” and “The Marital Property

Act“.43

Section 4 generally establishes transitional rules with respect to
property matters and abolishes restraint on anticipation. Finally, section 6
encompasses certain saving proyisions, the first of which 1is specifically
addressed in Chapter 3 in reference to a married woman's right as agent to

pledge her husband's credit.

2.11 It can be seen that the Act as it stands today contains a hotchpotch
of wvarious provisions which loosely pertain to the legal status of married
women . No doubt, for reasons of clarity alone, the 1legislation needs
redrafting. There are also, however, certain provisions in the Tegislation
itself, and generally in the common Tlaw, which substantially require
updating. These are addressed in Chapter 3 where we also set forth our
recommendations for reform. It is our hope and expectation that these
proposed reforms, if adopted, would accomplish two objectives. The first is
to effect full equality for married men and women under the law. The second is

42This provision, which is contained in subsection 5(1) is, by subsection
5(2), made subject to "The Highway Traffic Act", C.C.S.M. c. H60. It would
seem that this proviso refers to subsection 153(3) of “The Highway Traffic
Act” whereby a driver of a motor vehicle is expressly deemed to be the agent
or servant of the owner thereof if (s)he lives with the owner and is a family
member.

43see sections 9 and 9.1 of the Act (Appendix A).
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< to cause the removal of many obscure, archaic provisions and their replacement
with clearly articulated legislative principles
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CHAPTER 3

RECOMMENDATIONS FOR REFORM

A. GENERAL PROVISION REGARDING EQUALITY

3.01 We saw in the preceding Chapter that married women's property
legislation removed the principal disabilities respecting legal status and
property rights which affected married women. The necessary changes to the
common law were made by way of a series of piecemeal reforms put into place a
little at a time, over the course of many years. This process accounts for
the archaic language of Manitoba's present Act, its confusing structure, and
its lack of a clear statement respecting equality.

3.02 The question for consideration now is to what extent "The Married
Women's Property Act" can be both simplified and modernized. Our concern
with the Act is that because of its exclusive focus on married women, the tone
is paternalistic, and because of 1its age and structure, the Tlanguage is
unnecessarily obscure and complex. The Law Reform Commission of Saskatchewan
points out:

In practice, many of the anachronistic aspects of [the Act] .
are often ignored. Moreover, the archaic form in which it is cast
makes it increasingly difficult to translate it into modern
practice. Perhaps one reason for leaving the legislation unchanged
is that not even lawyers and judges are any longer sure just what
some of the more obtruse [sic] provisions really mean, and what the
consequences of repeal might be.!

3.03 It is the Commission's view that the essential reforms contained
within “The Married Women's Property Act” should now be housed within more
general, and inclusive, legislation. Three other provinces have taken such an
approach.2 The text of the Ontario provisions, for example, is as follows:

llaw Reform Commission of Saskatchewan, Tentative Proposals for an Equality
of Status of Married Persons Act (1981) at 5.

zFamily Law Reform Act, R.
Act, R.S.P.E.I. 1974, c. F-
Persons Act, 5.S5. 1984-85, c.

S.0. 1980, c¢. 152, s. b5; Family Law Reform
2.1, s. 60; The Equality of Status of Married
E-10.3, 5. 2.
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65(1) For all purposes of the law of Ontario, a married man has a
legal personality that is independent, separate and distinct from
that of his wife and a married woman has a legal personality that is
independent, separate and distinct from that of her husband.

(2) A married person has and shall be accorded legal capacity for
all purposes and in all respects as if such person were an unmarried
person.

(4) The purpose of subsections (1) and (2) is to make the same law
apply, and apply equally, to married men and married women and to
remove any difference therein resulting from any common law rule or
doctrine, and subsections (1) and (2) shall be so construed.

3.04 Subsection (1) of Ontario's section 65 states that both married men
and married women have legal personalities separate and distinct from their
spouses. The purpose of the subsection is to remove from the law any
remaining implications from the notion of unity of personality. The effect of
subsection (2) is to ensure for all married persons the capacity to sue and be
sued, to contract, and to acquire and dispose of property. The Ontario Court
of Appeal has interpreted these provisions as being sufficient to take away a
man's right to bring an action based on criminal conversation because the new
equality provision "abolishes any proprietary interest that it is said a
husband previously had in his wife".

3.05 Both subsections (1) and (2) of Ontario's section 65-are specifically
limited by the rule of construction found in subsection (4).5 There are two

3R.5.0. 1980, c. 152.

Askinner v. Allen (1977), 18 0.R. (2d) 3 at 9 (C.A.). In Manitoba, the
action for criminal conversation was abolished in 1982 by paragraph 2(1)(a) of
"The Equality of Status Act", C.C.S5.M. c. E130.

3For a discussion of the Ontario provision, see M.C. Cullity, "Family Law
(Footnote continued to page 18)
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limitations. First, subsection (4) restricts the operation of subsections (1)
and (2) to inequities "resulting from any common law rule or doctrine". This
phrase has been interpreted to mean that statutory rules are unaffected. Thus
in  Kendall V. Kenda116 and Demers V. Demers? the Ontario High
Court of Justice found that the statutory action for alimony, which is
available only te a wife, is unaffected by the general equality statements
found in subsections (1) and (2) of the Ontario section.

3.06 Secondly, subsection (4) states that subsections (1) and (2) are to
be construed in light of a particular purpose, which is that the law should
apply equally to married men and married women. In our view, this limitation
is intended to preserve laws which have their basis in the concept of unity of
personality but which do not discriminate against the wife. Thus the law of
criminal conspiracy, which is that neither husband nor wife can be found
guilty of conspiring together because they are to be considered as one
person,a would likely be unaffected by subsections (1) and (2). So, too,
would the rule that neither spouse 1is compelliable to disclose any
communication made by his or her spouse during marriage,9 and the rule that

(Footnote continued from page 17)

Reform - A Legislative Response!" (1976-77) 3 E.T.Q. 129. It is of note that
the rule of construction is omitted from both Prince Edward Island and
Saskatchewan legislation.

6(1978), 82 D.L.R. (3d) 278 (Ont. H.C.J.).
7(1978). 3 R.F.L. (3d) 207 (Ont. H.C.J.).

Bxowbel v. The Queen, [1954] 4 D.L.R. 337 (S.C.C.). However, it 1is not
clear whether or not a provincial equality statute will affect the
interpretation of federal Tlegislation in any event: see Kowbel, at 341
(Taschereau J.) and 343 (Estey J.).

9This rule is found in *“The Evidence act”, C.C.S.M. c. E150, s. 10, and
would therefore be unaffected by a general equality provision which is limited
in its application to non-statutory law. Abolition of the rule has been
recommended by the Federal/Provincial Task Force on Uniform Rules of
Evidence: Canada, Report of the Federal/Provincial Task Force on Uniform
Rules of Evidence (1982) at 413.
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communication of a defamatory statement between spouses does not constitute
publication which would give rise to an action for defaluation."0 All of
these rules recognize the confidential relationship between spouses and none
is discriminatory. The rule of construction found in subsection (4) is, in
our view, intended to ensure continued recognition for such rules as long as

.
they afford equal treatment for men and women.}

3.07 The Commission believes that legislation similar to that found in
subsections 65(1), (2) and (4) of the Ontario Family Law Reform Act should
be enacted in Manitoba. Such Tlegislation would effectively abolish the basis
which existed at common law for the disabilities placed upon married women.
The specific provisions contained within sections 3 and 5 and subsections
7(1) and (3) of "The Married Women's Property Act” could then be repealed.
The abolition of interspousal tort immunity now located in subsection 7(2)
will be discussed later in this Report at para. 3.74.

3.08 One change which we would make to Ontario's subsection (4) is to
include the words "or equitable" after “common law" so as to ensure that rules
of equity are included within the ambit of the legislation. It is to be noted
that the equitable presumptions of advancement and resulting trust will be
looked at in detail beginning at para. 3.36.

3.09 The Commission recommends:

RECOMMENDATION 1

That sections 3 and 5 and subsections 7(1) and (3) of "The Married

Women's Property Act" be repealed and replaced by legislation which
reads as ffollows:

(1) For all purposes of the law of Manitoba, a married person has a
legal personality that 1is independent, separate and distinct
from that of hls or her spouse.

10).6. Fleming, The Law of Torts (6th ed. 1983) at 507, 533.

TlWhether the confidential nature of the spousal relationship should be

preserved depends upon considerations which are outside the scope of this
report.

19



(2) A married person has and shall be accorded legal capacity for
all purposes and in all respects as If he or she were an
unmarrcied person.

(3) The purpose of subsections (1) and (2) is to make the same law
apply, and apply egually, to married men and married women and
to remove any difference in it resulting from any common law or
equitable rule or doctrine, and subsections (1) and (2) shall be
so construed.

B. SPECIFIC PROVISIONS REGARDING EQUALITY

3.10 In this portion of Chapter 3, we consider specific provisions in the
married women's property legislation and generally in the common law which are
in need of reform.

1. Married Woman's Right as Agent to Pledge Her Husband's Credit

(a) The present law

3.11 The right of a married woman to act as agent to pledge her husband's
credit is not dealt with expressly under “The Married Women's Property
Act”. Paragraph 6(b), however, does state that the Act does not exempt a
husband from 1iability in respect of those contracts entered into and those
debts incurred by his wife for which he would otherwise be ljable at common
law. The effect of this legislation is to perpetuate the common law rules
pertaining to a husband's liability for his wife's contracts and debts and, in
particular, those agency principles whereby she can pledge her husband's
credit.

3.12 There are two agency principles which pertain to the relationship of
husband and wife. The first principle applies during cohabitation.12 That

12The first requirement is cohabitation, not marriage. As such, the
principle can apply to situations where persons Tlive together as husband and
wife, whether as an unmarried couple (Ryan v. sams (1848), 12 0Q.B. 460,
116 E.R. 940) or as a man and his housekeeper (Dehenham v. Mellon (1880),
6 App. Cas. 24 (H.L.)).
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js, when a husband and wife live together in a domestic estab]ishment,13 a

wife is presumed to have her husband's authority to acquire necessaries]4
that are suitable to his style of living,15 or that which 1is permitted by
him to be assumed by his wife. The presumption is one of fact, and may be
rebutted by the husband showing that his wife did not, in fact, have his

13The second requirement is a domestic establishment. The leading case on
this requirement 1is Debenham V. Mellon, id. at 33, 1in which Lord
Selborne stated that the hotel in which the husband and wife resided did not
constitute a domestic establishment.

For a general description of the first principle, see Phillipson V.
Hayter (1870), L.R. 6 C.P. 38 at 42. The principle has been applied in
Manitoba in wolpi v. Bell (1908), 17 Man. R. 417 (C.A.).

l4Necessaries include the reasonable supply of actual necessaries of life,
whether food, garments or medical attention, but do not include articles of
luxury or articles which are extravagant or purchased in excessive quantity:
Miss cray, Limited V. Earl Cathcart (1922), 38 T.L.R. 562 at 565-566
(K.B.). For other authorities, see 22 Halsbury's Laws of England (4th ed.,
1977) at 680, fn. 1, and for Canadian examples, see Zealand V. Dewhurst
(1873), 23 U.C.C.P. 117 at 120-122; Price v. Price (1910), 21 0.L.R. 454
at 456 (H.C.J).); Gebbie V. Kershaw, [1927] 3 D.L.R. 156 at 157 (Sask.
C.A.): seldon V. Zamborski, [1928] 1 D.L.R. 638 (B.C.C.A.); owen Sound
General and Marine Hospital v. Mann, [1953] 3 D.L.R. 417 at 423 (Ont. H.C.).

15The husband's standard of 1iving which he permitted his wife to adopt, and
not that which 1is reasonable in 1light of his salary, is relevant in a
determination of what constitutes necessaries. See Bowstead on Agency (14th
ed. 1976) at 97, fn. 70; 22 Halsbury's Laws of England, supra n. 14, fn. 8.
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authority.16 The second agency principle is that a deserted wﬁf917 is an

agent of necessity1B for the purpose of pledging her husband's credit for
necessaries. This principle arises where the wife is faultless]9 and does
not have sufficient means to pay for the necessaries.20 Once this second

16The husband can negative the presumption of agency by proving that:

(1) he expressly warned the tradesman not to supply goods on credit;

(2) the wife was already supplied with a sufficiency of the articles in
question;

(3) the wife was supplied with a sufficient allowance or sufficient means
for the purpose of buying the articles without pledging the husband's
credit;

(4) the husband expressly forbade his wife to pledge his credit;

(5) the order, though for necessaries, was excessive "in point of extent®
or . . . "extravagant"; or

(6) the supplier of necessaries gave credit exclusively to his wife as
principal.

See Miss Gray, Limited V. Earl cCathcart, supra n. 14, at 565 referring
to smith's Leading Cases, V. 2 (12th ed.) at 476-477, and at 566.

17The desertion may be actual or constructive. Biberfeld V. Berens,
[1952] 2 Q.B. 770 at 777 ff. (C.A.).

18The term "agency of necessity" was first used by Lush, J. in Eastland v.
Burchell (1878), 3 (.B.D. 432. While the wife can be analogized to an agent
as she can pledge her husband's credit for necessaries and a third party from
whom she obtains necessaries can sue her husband, she is not a true agent
because she acts without her husband's authority. Hence, the wife's agency
has been referred to as quasi-agency. See J. S. Ewart, Book Review (Anson's
Law of Contracts) (1920), 33 Harv. L. Rev. 627.

19The wife will not be entitled to pledge her husband's credit if she has
committed adultery, unless her husband connived at or condoned the offence.

20L3ddow v. Wilmot (1817), 2 Stark 86, 171 E.R. 581 (K.B.); Biberfeld
V. Berens, supra n. 17,
(Footnote continued to page 23)
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agency principle arises, it becomes an irrebutable rule of law.21

3.13 In addition to the above two special principles, a wife can be an
agent of her husband by general agency rules which permit an agent to act on
behalf of his principal by virtue of actual or apparent authority.22 The
general agency rules, unlike the special agency principles, do not limit the
scope of a wife's agency to the purchase of necessaries. They apply equally

(Footnote continued from page 22)

Sufficient means may be available to the wife from any source, whether
employment earnings or payments made to her by her husband pursuant to a court
order (Lineham v. Holden, [1933] 4 D.L.R. 187 at 192-193 (B.C.C.A.). But
see Sandilands v. Carus, [1945] K.B. 270 at 276 (C.A.) where it was held
that the wife could pledge her husband's credit notwithstanding the payments
to her from her husband pursuant to a court order, as the order provided her
with an amount that would satisfy only her immediate and pressing needs. See
also Hatfield Hall V. Walters and Macbonald, [1955] O.W.N. 66 at 67 (C.A.)
where Laidlaw J.A. found the wife to have authority to pledge her husband's
credit for the amount in excess of the sum that she received from him for her
support (pursuant to a court order), in order to obtain reasonable support and
maintenance having regard to the station in 1ife of the parties.

2lpridman’s Law of Agency (3d ed. 1971) at 72.

22pn agent may have his principal's actual authority to represent him or act
on his behalf by virtue of (i) a verbal or written agreement between himself
and his principal (express agency); or (ii) the principal's conduct which
would lead a reasonable third party to conclude that the other is his agent
for the purpose of entering into contracts incidental to the activity for
which the person has express authority (implied agency).

An agent may have his principal's apparent authority when his principal acts
in a manner that leads a third party to believe that he has authorized a
person to act on his behalf, and the third party, relying on his belief,
enters into a transaction with the apparent agent, that is within the scope of
the agent's ostensible authority. The principal will be estopped from denying
the agency, whether the ostensible agent had no authority or merely acted in
excess of his authority (agency by estoppel). See Bowstead on Agency,
supra n. 15, at 69-70.
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to married men and women, and do not require either cohabitation (as does the
presumed agency of cohabitation) or desertion by the husband with faultless
conduct by the wife (as does the wife's agency of necessity). On the other
hand, the general agency rules are more restrictive than the wife's agency of
necessity in that the latter allows a wife to pledge her husband's credit for
necessaries even when her husband has specifically forbidden her to pledge his
credit or has forbidden a third party from extending credit in her favour. As
earlier stated, the agency of necessity gives rise to an irrebuttable
presumption of law; conversely, the general agency rule is dependent upon
actual or apparent authority and may be revoked at will.

3.14 These two special agency principles arose at common law because of
the distinctive legal position of married women. In particular, the first
principle (which presumes agency during cohabitation) developed at common law
because a married woman could neither own property nor enter into contracts on
her own behalf. Accordingly, she would have no credit of her own. Typically,
however, she managed the household and dealt with tradespeople when she
purchased necessaries for the household. The rule developed for the benefit
of both married women and tradespeople. That is, married women had the
convenience of using their husbands' credit to purchase necessaries, while
tradespeople had the protection of being able to sue husbands for payment of
the necessaries purchased by their wives. The second principle - that of the
wife's agency of necessity - evolved because of the proprietary disabilities
of a married woman and her 1inability to sue her husband. The principle
allowed her to pledge her husband's credit for necessaries, and thereby
enforce her common law right to receive maintenance and support.

(b) The need for reform

3.15 At the very least, both agency principles need to be reformed to make
the right to pledge credit applicable to married men as well as married
women. There is no compelling reason to confine these agency principles to a
married woman given that her legal position generally is no longer distinctive
from a married man. In particular, a married woman no longer Tlacks
contractual capacity, nor are there any legal impediments with respect to her
owning property.23 In short, she can have her own credit, quite independent

2347he Married Women's Property Act", C.C.S.M. c. M70, s. 3(b), (c).
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of her husband. Consequently, there is nothing intrinsic in her status which
entitles her alone to the continuance of both special agency principles. Nor
should there be, given the principle of sexual equality now embodied in

: 4
section 15 of the canadian Charter of Rights and Freedoms.2

3.16 Reciprocity of the agency principles would recognize that the
traditional roles of men and women today may very well be reversed, with
married men occupying domestic roles and married women working outside the
home. But reciprocity can only be supported if there is reason to continue
the principles. Do they perform a valuable rolle such that their continuance
can be justified? Or, has their function been overtaken by history?

3.17 First, let us examine the agency principle which applies during
cohabitation. Should this principle be retained? This question was answered
in the affirmative by three other law reform agencies who studied this agency
principle during the 1960s and 1970s, namely the English Law Commission
(1969), 3 the Ontario Law Reform Commission (1975)26 and the Alberta

Institute of Law Research and Reform (1978).27 The English Commission

described the agency principle as "reasonable and useful to the wife",28 but
did not elaborate further. The Ontario Commission saw no justification for
repealing the principle and stated, with respect to its repeal, that "it could
be potentially disruptive to the management of many households if this were

done".29 While the Alberta Institute tentatively recommended abolition of

24canadian Charter of Rights and Freedoms, s. 15(1).

25The Law Commission, Family Law, Report on Financial Provision in
Matrimonial Proceedings (Report #25, 1969) at 52, para. 108-109.

2bontario Law Reform Commission, Report on Family Law, Part VI: Support
Obligations (1975) at 143.

2lipstitute of Law Research and Reform, Matrimonial Support (Report #27,
1978) at 173.

285upra n. 25, para. 109.

2gsupra n. 26, at 135.
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the principle in its Working Paper on Matrimonial Support,30 in theijr final

Report it concluded "that . . . [the agency principle] is not harmful and

might as well continue“.31

3.18 The principle has been more recently examined by the Law Reform
Commission of Saskatchewan (1982).32 That Commission was of the view that
the agency principle should not be retained. 1In support of its conclusion,
the Commission cited essentially three reasons, namely:

(1) the rule does not provide any substantial benefit;

(2) it is based on a conception of marriage which cannot be cured
merely by making obligations mutual between spouses; and

(3) the ordinary law of agency provides all the authority that is
necessary in cases in which it is convenient for one spouse to
act for the other.33

3.19 Although all of these reports provide some guidance to us fin
determining whether this agency principle should be retained, they are not in
themselves determinative of any right solution for Manitoba. The answer
instead ljes in examining what practical role, if any, this agency principle
plays in this particular province. It may very well be the case that local
distinctions explain the different responses of +the various law reform
agencies on the question of the need for the principle's retention.

3.20 First, is the agency principle used in Maniteba? This is a difficult
guestion to answer in the absence of extensive empirical research. However,

we did conduct a survey of four major retail stores. We found that none of

30institute of Law Research and Reform, Matrimonial Support, Working Paper
(1974) at 114.

3Ngupra n. 27, at 173.

32The Law Reform Commission of Saskatchewan, Proposals for an Equality of
Status of Married Persons’' Act (1982) at 13-14.

3314., at 14.
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the four allows a spouse the right to use the other's store credit card
without the actual authority of the cardholder spouse.34 This gives some
credence to the claim that the agency principle has no practical application
in a complex and impersonal marketplace.

3.21 If the principle is not widely used, is it at least of potential
benefit to spouses? 1In the event a spouse is without the means to purchase
necessaries, the law provides that (s)he may apply for an order of maintenance
from the other spouse.35 This right of application 1is based upon the
mutual obligation spouses have to contribute reasonably to each other's
support and maintenance.36 If a spouse reneges on that obligation, social
assistance may also be available as a fal1—back.37 Moreover, the agency
principle provides no guarantee that a married woman will be able to purchase
necessaries given that her husband may revoke the authority at will.
Accordingly, it would appear that there are other, more effective legal
mechanisms for obtaining support during cohabitation than this first agency
principle.

3.22 We have concluded that there is no justification for continuing this
agency principle. The limited use made of the principle, the more effective
mechanism of receiving support via court order, combined with the general
right to act as an agent of another person (including a spouse) through actual
or apparent agency authority, all suggest that the function of this agency
principle has indeed been overtaken by history. We also agree with the Law
Reform Commission of Saskatchewan that the agency principle is based on a
conception of marriage which cannot be cured merely by reciprocating the
obligation. We recommend:

34The survey showed that two of the four retail stores allow a spouse to use
the other spouse's credit card, without requiring that the user's name be on
the card, so long as the user had the cardowner's permission. The other two
stores required that the user have his/her personal credit card, a joint card
or his/her name on the spouse's card as an authorized user.

35uphe Family Maintenance Act", C.C.S.M. c. F20.

36 rhe Family Maintenance Act", C.C.5.M. c. F20, s. 2(1).

3l“rhe social Allowances Act", C.C.5.M. «c. S160, and “The Municipal
Act", C.C.S.M. c. M225, Part VII.
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RECOMMENDATION 2

That the common law principle which presumes that a married woman is
entitled to pledge her husband’'s credit for necessaries during
cohabitation be abolished.

3.23 We think that the second agency principle should also be abolished.
The reasons advanced in favour of abolition of the first agency principle
apply to the agency of necessity principle mutatis mutandis. In addition,
the second principle is fault-based in that the agency authority is denied to
an adulterous wife. This makes the principle out-of-step with family law
reform principles whereby conduct 1is considered an fimmaterial factor in
determining maintenance.38 Moreover, once this agency authority arises, it
becomes irrevocable., This may cause difficulties where a married woman is
also receiving court-awarded maintenance. That is, a married woman who is
exercising her agency authority may also be receiving court-awarded
maintenance in an amount which does not take into account the fact that she
would be pledging her husband’s credit. Although variation of the
court-awarded maintenance could be sought, the fact that the amount spent on
necessaries would probably vary from week to week would make it difficult for
the court to fix an appropriate award. The benefits of the agency principle
are tenuous when a spouse is already the recipient of reasonable maintenance
payments. This is particularly the case since the government became actively
involved with the enforcement of these payments. In Canada, the principle has
been abolished in Ontario,ag Saskatchewan, Prince Edward Island, New

38«qhe Family Maintenance Aact", C.C.S.M. c¢. F20, s. 2(2). At present,
conduct continues to be a factor that the courts consider in determining
maintenance in divorce proceedings (pivorce Act, R.S.C. 1970, c. D-B, s.
11). However, Bill C-47, "An Act respecting divorce and corollary relief",
33rd Parl., lIst Session, Second Reading, May 22, 1985, if enacted, will remove
conduct as a factor to be considered in maintenance awards on divorce.

39pamily Law Reform Act, R.S.0. 1980, c. 162, s. 33:
(1) During cohabitation, a spouse has authority to render himself or
herself and his or her spouse jointly and severally liable to a third
(Footnote continued to page 29)
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Brunswick and the Yukon Territory.40 It has also been abolished in

Eng]and.a] We recommend:

RECOMMENDATION 3

That the common law principle which presumes that a deserted wife is
entitled to pledge her husband's credit for necessarles be abolished.

(Footnote continued from page 28)
party for necessaries of 1life, except where the spouse has notified the
third party that he or she has withdrawn the authority.

(3) Where persons are jointly and severally liable with each other under
this section, their 1iability to each other shall be determined in
accordance with their obligation to provide support.

(4) The provisions of this section apply in place of the rules of common
law by which a wife may pledge the credit of her husband.

There is ambiguity as to whether this legislation actually does abolish the
rule. If the words "during cohabitation" in s. 33(1) colour the meaning of
the entire section, then s. 33(4) would be effective in abolishing only the
wife's agency of cohabitation, and the wife's agency of necessity would
survive. However, if 5. 33(1) is interpreted so that the opening words of s.
33(1) do not affect s. 33(4), then the deserted wife's agency of necessity is
abolished. 1t has been suggested that the second interpretation is the better
one. (See, 1 MacDonald et al, Law and Practice under the Family Law Reform
Act of ontario (1980) at 2-73 - 2-74.)

40rpe Equality of Status of Married Persons Act, S.S. 1984-85, c. E-10.3;
Family Law Reform Act, R.5.P.E.I. 1974, c¢. F-2.1, s. 33, Family Services

Act, S.N.B. 1980, c. C-2.1, s. 127; Matrimonial Property and Family Support
ordinance, 0.Y.T. 1979 (2nd), c. 11, s. 30.24.

N yatrimonial Proceedings and Property Act, 1970, c. 45, s. 41 (U.K.).
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3.24 It remains to consider the nature of the legislation to abolish both
special agency principles. The ambit of the legislation will need to be
carefully drafted so as to ensure that the abolition does not extend to
general agency principles which permit a spouse to act on behalf of the other
by virtue of actual or apparent authority. We have studied the Saskatchewan
legislation which abolished these two special agency principles and recommend
that similar legislation be implemented in Manitoba. We recommend:

RECOMMENDATION 4

That legislation to implement Recommendations 2 and 3 be similar to
the Saskatchewan provision which is as follows:

Spouse as agent. -- A husband or wife does not, merely because of
his or her status as a spouse, have authority to pledge the credit of
the other spouse for necessariles or to act as agent for the other
spouse for the purchase of necessaries.42

2. Section 8 of “The Married Women's Property Act®

3.25 We turn now to consider whether section 8 of "The Married Women's’

Property Act" has continued relevance. Subsection 8(1) reads as follows:

Summary disposal of questions between husband and wife as to
property.

8(1) In any question between husband and wife as to the title to
or possession of property, either party, or any corporation, company,
public body, or society, in whose books any stocks, funds, or shares,
of either party are standing, may apply in a summary way to a judge
of the Court of Queen's Bench, or, at the option of the applicant
irrespective of the value of the property in dispute, to the judge of
the County Court of the district in which either party resides; and
the judge may make such order with respect to the property in dispute
and as to the costs of, and consequent on, the application as he
thinks fit, or may direct the application to stand over from time to

427he Equality of Status of Married Persons Act, S.S. 1984-85, c. E-10.3,
s. 5.
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time and any inquiry or issue touching the matters in question to be
made or tried in such manner as he thinks fit.

Section B provides a summary procedure for the settlement of disputes over
marital property. Either spouse may apply for an order, as may a corporation
or public body 1in which either spouse holds stock, funds or shares. The
section has been typically invoked by a spouse seeking ownership or possession
of chattels,43 or a beneficial interest in the family home where title is in
the name of the other spouse.44 Where sale or partition of jointly owned
real property is sought under “The Law of Property Act", “The Married
Women's Property Act" has also been invoked by a spouse alleging entitlement
to more than the usual one-half share.45

3.26 Although the language of section B suggests that a judge has a broad
discretion to make any "order . . . he thinks fit", the section has not been
so interpreted. The Supreme Court of Canada in Thompson V. Thompson.46
determined that there was no power under married women's property legislation
to vary legal title so as to achieve a fair distribution of property between
the spouses; rather the Court relied upon legal considerations based on the
principle of separate property.qT In England, too, the House of Lords,

43See, for example, Barker v. Duczek, [1981] 2 W.W.R. 481 (Man. 0.B.);
Babyak V. Babyak (1980), 7 Man. R. (2d) 98 (Q.B.); Leippi V. Leippi
(1977), 30 R.F.L. 342 (Man. C.A.).

44see, for example, Lawson v. Lawson (1965), 54 W.W.R. 466 (Man. Q.B.).

43see, for example, McCrea v. Berman (1984), 30 Man. R. (2d) 41 (Q.B.).
In the cases of Berard v. Berard (1980), 10 Man. R. (2d) 292 (Q.B.)and
Germain V. Germain (1969), 70 W.W.R. 120 (Q.B.), the Manitoba Court of
Queen's Bench allowed an application for an unequal division to proceed under
"The Law of Property Act", but said that the application should have been
brought under “The Married Women's Property Act".

46[1961] S.C.R. 3.
47p typical case in which this reasoning was adopted is Lawson V.

Lawson, supra n. 44. The wife, a homemaker who had made no direct
(Footnote continued to page 32)
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reversing a series of earlier decisions, determined in 1969 1in Pettitt v.
Pef:titt48 that The Married Women's Property Act did not confer upon the
court a discretion to create property rights inconsistent with the traditional
concept of the spouses' separate property. The relevant English provision was
interpreted as being procedural in nature and not to be regarded as creating
any rights not available in any other form of proceeding.

3.27 Section B was made largely irrelevant in Manitoba by the enactment in
1977 of a deferred sharing regime under “The Marital Property Act” C.C.S.M.
c. M45. That regime provides a Jlegislative scheme for the eqguitable
distribution of marital property, regardless of which spouse actually owns the
property. Accordingly, applications under "The Married Women's Property
Act”, grounded as that Act is in the principle of separate property, are now

of limited practical value.

3.28 There continue to be some situations, however, in which section 8

provides a useful procedure. For example:

(1) Where spouses separated prior to May 6, 1977. In this
circumstance "The Marital Property Act” will not apply and the
summary procedure of "The Married Women's Property Act" may be
useful.

(2) Where one spouse has in his or her possession personal property
belonging to the other spouse who desires its return. First,
the property may be an exempt asset under "The Marital Property
Act® and a judge hearing an application under that Act has no
jurisdiction to make an order respecting {it. “"The HMarried
Women's Property Act" currently provides a summary remedy.
Secondly, even where property is subject to "The Marital

(Footnote continued from page 31)

financial contribution to the acquisition of the family home registered in the
husband's name, applied to be registered as a joint owner. Wilson J. held
that the simple fact of marriage, and the wife's financial assistance towards
the upkeep of the home, were not sufficient ground to vest in her an ownership

right in the home.

48[1969] 2 A11 E.R. 385 (H.L.).
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Property Act"”, subsection 15(6) of that Act is framed in such
a way that a judge may order the transfer of specific assets
only where the spouse in possession is required to pay an
equalizing claim to the other spouse. This will not be the case
in every instance where a spouse desires return of his or her
own property. Again, "The Married Women's Property Act" may
provide a useful remedy.

(3) Where the spouses have contracted out of “"The Marital Property
Act”, and there is a dispute about the ownership or possession
of property.

3.29 The several practitioners we consulted about the continued relevance
of section 8 said they have wused the procedure 1infrequently since the
enactment of "The Marital Property Act". The principal reason for this
appears to be that section 8 is, as we have seen, procedural in nature, and
other avenues generally exist for the resolution of property disputes. For
example, a spouse who desires the return of his or her own property can use
rep‘levin;49 spouses who separated prior to 1977, or who have contracted out
of “The Marital Property Act", can seek redress by way of statement of

. 50
claim.

3.30 Although section B8 has Tlimited practical application, the
practitioners consulted were generally of the view that it should be retained
in Manitoba Taw, at least in some form. We agree that as Tong as some scope
for the procedure can be envisioned, it should be maintained. We note that
most jurisdictions which have vrepealed their married women's property
legislation have retained a summary procedure for the resolution of property

disputes.S]

494rhe Replevin Act®, C.C.S.M. c¢. R100.

501¢ has, however, been held in Manitoba that proceedings as to property
between husband and wife are properly commenced by way of originating notice
of motion under “The Married Women's Property Act" and not by way of
statement of claim: Lawson V. Lawson, supra nNn. 44; 2Zuke V. Zuke,
[1962] 39 W.W.R. 480 (Man. Q.B.).

511his is the case in Ontario, Family Law Reform Act, R.S.0. 1980, c. 152,
s. 7; in P.E.I., Family Law Reform Act, R.S.P.E.I. 1974, c. F-2.1; and in
New Brunswick, Marital Property Act, S.N.B. 1980, c. M-1.1, s. 42.
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3.31 It remains to consider what form such a provision should take. 1In
Ontario, a section of the Family Law Reform Act52 replaced the summary
procedure formerly located in the Married Women's Property Acc.53 Several
other jurisdictions have adopted the Ontario approach. Section 7 of the
Family Law Reform Act provides as follows:

Section 7 - Determination of questions of title between married
persons
1. Any person may apply to the court for the determination of

any question between that person and his or her spouse or former
spouse as to the ownership or right to possession of any particular
property, except where an application or an order has been made
respecting the property under section 4 or 6, and the court may,

(a) declare the ownership or right to possession;

(b) where the property has been disposed of, order payment 1in
compensation for the interest of either party;

(c) order that the property be partitioned or sold for the
purpose of realizing the interests therein; and

(d) order that either or both spouses give security for the
performance of any obligation fimposed by the order,
including a charge on property,

and may make such other orders or directions as are ancillary thereto.
Several factors about this provision are of note.

(1) The language has been modernized, and the antiquated has been
deleted. For example, the right of corporations and other
bodies to take proceedings, a right which appears never to have

52p.s.0. 1980, c. 152, s. 1.
53p.5.0. 1970, c. 262 [repealed 1978, c. 2, s. 82].
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been judicially considered,3 has been taken away.

(2) The jurisdiction of the court is enlarged so as to permit an
application by a former spouse. Such a right did not exist
under married women's property iegis1ation.55

(3) The orders which the court can make have been broadened and
clearly delineated. The power that the courts have always had
under married women's property legislation to declare the
ownership or right to possession is maintained. The power to
order a sale of property, a power which the Ontario courts did
not have under the Ontario Married Women's Property ActHb
and which is uncertain in Manitoba,57 is specifically set
forth. The court may also order compensation if the property
is disposed of. It may order, too, that either or both parties

54There appear to be no reported cases interpreting this provision either in
Canada or in England. The right of corporations and other bodies to apply was
deleted from the English statute in 1969 by The Statute Law (Repeals) Act
1969, c. 52, s. 1 Sch. Part 1III (U.K.).

55gabian v. Fabian (7974), 14 R.F.L. 159 (Ont. Div. Ct.): Herman V.
Herman (1978), 5 R.F.L. (2d) 94 (B.C.S.C.).

561n Re Maskewycz and Maskewycz (1973), 44 D.L.R. (3d) 180 at 199, 206
(Ont. C.A.), Arnup J.A. stated that applications for partition or sale of
property jointly owned by a husband and wife should be made pursuant to s. 12
of the Married Women's Property Act, R.S.0. 1970, c¢. 262, rather than the
Partition Act, R.S.0. 1970, c. 338. However, he stated that the Ontario law
was unclear as to whether an order for partition or sale could be made
pursuant to s. 12, alone. He recommended therefore that, 1in practice,
application by a husband or wife for partition or sale should be made pursuant
io both the Married Women's Property Act and the Partirion Act.

57T1tn  two cases, sale has been ordered in an application made pursuant to
“The Married Women's Property Act" (Mass v. Mass, Man. 0Q.B. unreported,
April 9, 1975 and Janiuk v. Janiuk, Man. Q.B. unreported, October 28,
1980). However, in neither case did the Court discuss the power to order a
sale pursuant to section 8 of the Act in its reasons for judgment.
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give security for the performance of any obligation imposed by
the order including the creation of a charge upon the property.

{4) 1t is clear that rights under section 7 are subordinate to the
right to a division of marital property. That is, section 7
may be invoked only where the disputed property has not been
the subject of an application for division of marital
property. Even if a section 7 order has been made, it does not
preclude the court from making an order with respect to the
property in a marital property division.58

3.32 We think that section 7 of the Ontario Family Law Reform Act is an
appropriate model for Manitoba. 1In our view, the right of corporations and
other bodies to apply for an order should be deleted because it is not used.
We also think that the court's jurisdiction should be extended to allow it to
make orders with respect to the property of former spouses. In this regard,
it is significant that many of the Ontario applications under section 7 have
been brought by divorced spouses who did not completely divide their property
at the time of divorce.sg Although we envision this situation arising only

rarely, we believe that it provides a useful safeguard.

3.33 The Commission also thinks that the powers of the court should be
delineated in a manner similar to section 7 of the Ontario Act. Accordingly,
the court's present power to make a declaration of ownership or right to
possession should be affirmed, as should the court's power to order the
property transferred to or vested in either spouse. We think, too, that
clause 7(b) of the Ontario Act, which allows the court to order the payment of
compensation where property has been disposed of, should be set forth in
Manitoba legislation. It was formerly held that, in order for a court to
determine questions of title and possession under married women's property
legislation, there must exist specific property or an ascertainable fund with
respect to which the order might be made; if the property or fund has ceased

5Bpamily Law Reform Act, R.S.0. 1980, c. 152, s. 4(1).

59See, for example, Van de Mark V. Van de Mark Walton (1981), 25 R.F.L.
(2d) 313 (Ont. S.C.); HiI1 v. HilII (1982), 27 R.F.L. (2d) 161 (Ont.
U.F.C.); DeFreitas v. DeFreitas (1979), 10 R.F.L. (2d) 238 (Ont. C.A.).
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to exist, there was no power to make an reren".E'0 In our view, the court

should be able to so order. We also think that a power to order one or both
spouses to give security for the performance of an order should be
specifically set forth. Finally, we believe that it should be made clear that
the court has the power to order a sale of property. We do not envision that
such a power would be used with any frequency; however, we consider the
provision a useful one and note that other jurisdictions which have enacted a
revised summary procedure have included this power.61 The Commission
recommends :

RECOMMENDATION 5

That there be retained in Hanitoba law a summary procedure for the
resolution of marital property disputes.

RECOMMENDATION 6

That legislation to implement Recommendation 5 read substantially as
follows:

Any person may apply to the Court of Queen's Bench for the
determination of any gquestion between that person and his or her
spouse or former spouse as to the ownership or right to
possession of property, and the court may,

(a) declare the ownership or right to possession;

(b) where the property has been disposed of, order payment in
compensation for the interest of either party;

(c) order that the property be sold for the purpose of
realizing the interests therein;

60runsears  v. Tunstall, [1953] 2 A1l E.R. 310 (C.A.); D'Ambrosio V.
D'Ambrosio (1959), 20 D.L.R. (2d) 177 (Ont. C.A.).

B]Family Law Reform Act, R.5.0. 1980, c¢. 152; Family Law Reform Act,
R.S.P.E.I. 1974, c. F-2.1; Marital Property Act, S$.N.B. 1980, c. M-1.1.
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(d) order that the property be transferred to or vested in
either spouse; and

(e) order that elther or both spouses gilve securiLy for rhe
performance of any obligation imposed by Lhe order
including a charge on property,

and may make such other order or directions as are ancillary
thereto.

3.34 A further consideration is the interrelation between section 8 of
"rhe Married Women's Properly Act” and the right to an accounting and
division of marital property under "The Marital Property Act". At present,
"phe Married Women's Property Act" s made specifically subject to "The
Marital Property Acc":62 the right to a division of marital property takes
precedence over an ownership right or right to possession declared under "The
Married Women's Property Act”. We think that the precedence of "The Marital
property Act” should continue to be made clear 1in Manitoba law. The

Commission therefore recommends:

RECOMMIENDATION 7

That legislation enacting Recommendation 5 be made subject to "The
Marital Property Act”.

3.35 Finally, at present section 9 of "The Married Women's Property Act”
states that the Act is subject to “The Dower Act”, C.C.S.M. c. D100. We
think that the precedence of "The Dower Act” should continue to be made

clear. Accordingly, the Commission recommends :

RECOMMENDATION 8

That legislation enacting Recummendatlion 5 be made subject to "The
Dower Act".

62+rhe Married Women's Property Act”, C.0.5:M. ., N10; 5. 9.1.
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3. The Presumptions of Advancement and Resulting Trust

(a) Historical background

3.36 The principle is well established that where a purchaser buys
property and places it in the name of another, or in the names of himself and
another jointly, it is presumed that the other holds the property on a
resulting trust for the purchaser.63 The rationale for the presumption of
trust is said to be that equity assumes bargains, not gifts.64 The
presumption can be rebutted by evidence that establishes an intention by the

purchaser to make an absolute gift; the burden of proof, however, is upon the
donee.

3.37 Because the principle of resulting trust rests upon the presumed
intention of the purchaser, it will not arise where the relationship between
the purchaser and the donee is such that a gift is the more 1ikely intention.
One relationship which gives rise to the presumption of gift or advancement is
that between husband and wﬁfe.BS The presumption arises only where the
husband purchases property in the wife's name; there is no corresponding
presumption when the wife purchases property in the husband's name. The
presumption is rebuttable, but the burden of proof is on the husband to show
that he did not intend a gift.

3.38 The underlying rationale for the presumption of advancement between
husband and wife has seldom been fully explored in case law. The original

63See pyer v. bpyer, (1788) 2 Cox Eq. Cas. 92, 30 E.R. 42. It is not
entirely clear whether the presumption of resulting trust will apply, not only
to a purchase in another's name, but also in the related situation of a
voluntary transfer or gift to another. For a discussion of the resulting

trust in such cases see D. W. M. Waters, Law of Trust in canada (2nd ed.
1984) at 308-310.

64waters, id., at 300.

654 presumption of gift or advancement also arises between a father and a
child; the mother and child relationship, on the other hand, does not give
rise to the presumption. However, in Main v. Main (No. 2), [1939] 1
D.L.R. 723, the Manitoba Court of Queen's Bench held that over and above the

mother and child relationship 1ittle additional motive for the making of a
gift would need to be proved.
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basis likely had to do with the dominant legal position of the husband within
marriage, at least prior to the Married Women's Property Act, 1882. Before
that Act was passed, a married woman could not hold property on trust for her
husband, and it therefore seemed appropriate that the courts presume a
conveyance in her name to have been intended by the husband as a gift. This
rationale is the most credible explanation of the occurrence of the
presumption of advancement.66 It does not, however, account for its
continued application after 1882. Two other rationales which have been put
forward are natural affection, and the husband's duty to maintain the wife.
They are discussed by Lord Reid in the leading case of Pettitt v. Petritt:

1 do not know how this presumption first arose, but it would seem
that the judges who first gave effect to it must have thought either
that husbands so commonly intended to make gifts in the circumstances
in which the presumption arises that it was proper to assume this
where there was no evidence, or that wives' economic dependence on
their husbands made it necessary as a matter of public policy to give
them this advantage. 1 can see no other reasonable basis for the
presumption.67

3.39 Whatever its rationale, prior to the enactment of family property
legislation in Canada in the late 1970s, the presumption of advancement had an
important role to play in protecting the property rights of wives who had made
no financial contribution to the acquisition of family assets. The most
common situation was the purchase of the family home by the husband in his
wife's name or in the joint names of himself and his wife. Through the
presumption of advancement the law provided, in the absence of cogent evidence
to the contrary, that the wife was entitled to beneficial ownership.ﬁB

66For an extensive discussion of the possible rationales for the presumption
of advancement, see D. R. Klinck, "The Unsung Demise of the Presumption of
Spousal Advancement® (1985), 7 E.T.Q. 6; N.V. Lowe, "The Advancement of an
Intended Wife: A Reply" (1976), 120 Sol. J. 41.

blpettitt v. pettitt, supra n. 48, at 388-389.

68yyman v. Hyman, [1934] 4 D.L.R. 532 (S.C.C.). In Manitoba, see
Fetterly V. Fetterly (1965), 54 W.W.R. 218 (0Q.B.); Klemkowich V.
Klemkowich (1955), 63 Man. R. 28 (Q.B.); vermette v. Vermette, [1974] 4
W.W.R. 320 (Man. C.A.).
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3.40 This protection for the wife must be seen in its proper historical
context. Prior to the 1970s, the presumption of advancement was the only
exception to the courts' strict application of the doctrine of separate
property to married couples. 1In all other respects, the courts had felt
obliged to apply the same rules to property disputes between husbands and
wives as were applied between strangers, a situation which caused considerable
hardship, and which conflicted with the expectations of many spouses that
"“family assets" should be equally shared. The presumption of advancement
alone was fincapable of ameliorating the hardships of a separate property
regime: it produced arbitrary results because its operation depended entirely
on who held title to the property.bg and its application where both spouses
had contributed was probﬁematic.70 In short, the presumption was part and
parcel of a separate property regime which was increasingly being viewed by
the public and the courts as an inadequate vehicle for the resolution of
marital property disputes.

3.41 An important turning point came with the¢ 1969 decision of the House
of Lords 1in Petritt v. Pettitt.71 We have already seen that it was
this case which finally determined that the English courts had no broad

69For example, if the husband paid the purchase price of the family home and
put it into his wife's name alone, or into their joint names, the court's
application of the presumption would give her a beneficial interest. If,
however, title was taken 1in the husband's name alone, she would get no
interest at all.

101+ §s difficult for a court to apply the presumptive rules where husband
and wife make unequal financial contributions to the purchase of property.
The Law Commission England, in its First Report on Family Property: A New
Approach, (Report #52, 1973) at 4, notes that the difficulty arises "because
of the need to disentangle the transactions of ithe spouses, which may extend
over many years, to calculate the exact proportions of their contributions".

T]Supra n. 48.
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discretionary power under The Married Women's Property Act, 1882 to make an
equitable division of marital property. They were instead to rely on the
traditional principles of separate property and leave substantive reform 1o
Parlijament. The House of Lords, although unwilling to effect a fundamental
reform of traditional property rules, did in PpPecttitt suggest that the
arbitrary resulis produced by the presumptive rules were no longer desirable.
Lord Hodson was one of three law lords who questioned the continued importance
of the presumption under present social conditions, saying that

In old days when a wife's right to property was Jlimited, the
presumption no doubt had great importance and today, when there are
no living witnesses to a transaction and inferences have to be drawn,
there may be no other guide to a decision as to property rights than
by resort to the presumption of advancement. 1 do not think it would
often happen that when evidence had been given, the presumption would
today have any decisive effect./?

His opinion was echoed by Lords Diplock and Reid, the latter being of the view
that the reasons for the presumptive rule had "largely lost their force under
present conditions",73 Only Lord Upjohn believed the presumption had
continued validity, although he acknowledged that it was "readily rebutted by

: 7
comparatively slight evidence". A

3.42 pettitt V. Pettitt represents a shift in emphasis away from the
rigid application of the presumptive rules to a consideration of the spouses'
express or implied intention as to ownership. A similar shift can be seen in
Canada. Until 1978, Canadian courts were still saying that the presumption of
advancement could only be rebutted by clear and cogent evidence,75 but in

that year Dickson J., (as he then was), in an obiter comment in the Supreme

1214, at 404.

13rd., at 389.

74Id., at 406.

T5see, for example, ceisser v. Ceisser, [1976] 6 W.W.R. 305 (B.C.S.C.);
Hebert v. Foulston (1978), 90 D.L.R. (3d) 403 (Alta. C.A.); Juresic V.
Juresic (1977), 81 D.L.R. (3d) 446 (Ont. C.A.).
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Court of Canada, cited the reasoning of the pettitt case with approval.

His comments have in turn been adopted in Manitoba.TT

3.43 In summary, apart from statutory medification, it can now be said
that the presumptive rules will rarely have a decisive effect where there is
any evidence of the spouses' intentions. Such evidence is usually available
from the parties themselves. One instance where it is not, however, is where
one or both of the spouses is dead. Accordingly, case law suggests that the
presumptive rules have a continuing role to play in this particular
situation.78

{(b) The present application of the presumptive rules in Manitoba

3.44 While the courts were expressing dissatisfaction with the doctrine of
separate property and the presumptive rules which were a part of it, Canadian
legislatures undertook a more direct attack: since 1980 each of the common
law provinces has had in place marital property legislation establishing a
deferred sharing regime.79 As part of the new regime in seven of the

16Rathwell v. Rathwell (1978), 83 D.L.R. (3d) 289 at 304 (S.C.C.).

Tparker v. Duczek, [1981] 2 W.W.R. 481 (Man. Q.B.). A marital home had
been purchased in the wife's name when the husband was verging on bankruptcy.
Morse J. found that both parties had contributed to the purchase of the home
and their actwal intention was that there be joint ownership. He refused to
apply the presumption of advancement saying that he was "of the opinion that
the archaic presumption of advancement has 1ittle place in the resolution of
property disputes between husband and wife so far as evidence of intention is
concerned" (at 485).

78See, for instance, Juresic V. Juresic, supra n. 15, where both
husband and wife were deceased and the contest was between their respective
estates as to the ownership of a bank account.

T9For a discussion of these regimes, see generally, A. Bissett-Johnson and
W. Holland (ed.), Matrimonial Property Law 1in Canada (1980); A.J. McClean,
"Matrimonial Property - Canadian Common Law Style" (1981), 31 U.T.L.J. 363.
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provinces.80 the presumption of advancement has been abolished and replaced
by the presumption of resulting trust. No such abolition has taken place in
Manitoba. What, then, is the present status of the presumption of advancement
in Manitoba, given that a deferred sharing regime81 now governs disputes as
to the entitlement to marital property?

3.45 The short answer to this gquestion 1is that the scope for the
presumption is now extremely limited. This 1is because "The Marital Property
Act" will determine the vast majority of cases in which there is a dispute
about the entitlement to marital property. When property is subject to the
provisions of the Act, it is not relevant in whose name title is held. Thus,
if the only marital asset is the family home and title is in the husband's
name, it is a shareable asset under the Act and the wife is entitled to
one-half of its value. The same result is obtained where the wife holds
title. The presumptions of advancement and resulting trust, while they might
sti1l be used to determine ownership, cannot affect the shareability of an
asset under "The Marital Property Act"”. Accordingly, they are of no
relevance in most spousal property disputes.82

3.46 However, they will still be relevant in cases where “The Marital

pProperty Act" does not apply. For example:

BUFamilg Law Reform Act, R.S.0. 1980, c. 152, s. 11; Family Law Reform
Act, S.P.E.I. 1978, ¢. 6, s. 12(1); Marital Property Act, S.N.B. 1980, c.
M-1.1, s. 15; Matrimonial Property Act, S.Nfld. 1979, c. 32, s. 29
Matrimonial Property Act, S.N.S. 1980, c. 9, s. 21; Matrimonial Property
Act, S.S. 1979, c. M-6.1, s. 50; Matrimonial Property Act, R.S.A. 1980, c.
M-9, s. 36. Unlike other provinces, the Alberta provision abolishes the
presumption of advancement only for purposes of "a decision under this Act";
presumably, the presumption of advancement is retained for purposes other than
applications brought under the Act.

BluThe Marital Property Act”, C.C.S.M. c. M45,

82The enactment of marital property legislation has severely limited the
scope for common law property principles. This subject is discussed in the
context of “The Marital Property Act” 1in Maruda V. Maruda (1981), 24
R.F.L. (2d) 389 (Man. Q.B.). See also A.J. McClean, "Constructive and
Resulting Trust - Unjust Enrichment in a Common Law Relationship - Pettkus v.
Becker" (1982), 16 U.B.C. L. Rev. 155 at 178-183.
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(1) Where the parties were separated prior to May 6, 1977. In this
circumstance, which now occurs very rarely, common law property
principles will be applicable.

(2) Where an asset is exempt from the operation of ®The Marital
Property Act”. The Act provides, for example, that its
provisions do not apply to inherited83 and pre-acquired84
property. If, for example, a wife inherits securities from her
father during her marriage and then transfers them to the
husband, the presumption of resulting trust will apply in the
absence of any evidence that a gift was intended. Where the
hushand has transferred securities to his wife, the presumption
of advancement would be relevant.B5

(3) Where one or both of the spouses has died. If, for example, a
husband transfers securities to his wife and on her death he
seeks to recover them from her estate, the presumption of
advancement would apply to prevent him from doing so in the
absence of any evidence of trust.86

3.47 Such disputes will arise infrequently. Even where they do, the
courts will apply the presumptive rules reluctantly, preferring instead to

B34rhe Marital Property Act”, C.C.S.M. c. M45, s. 7(3).
Bd“rhe Marital property Act”, C.C.S.M. c. M45, s. 4(1)(b)(c).

B51f the husband transfers exempt property to his wife, the presumption of
advancement would operate to characterize it as a gift. The wife, however,
would nevertheless have to include the property in her inventory under “The
Marital Property Act” and, as such, it would be shareable.

86y th respect to the situation where one of the spouses is deceased and a
claim is being made by the other, A.J. McClean in "Constructive and Resulting
Trust - Unjust Enrichment in a Common Law Relationship - Pettkus v. Becker",
supra n. 82, at 182, has said: "Claimants against an estate may . . . find
there is considerable advantage in relying on the law of trusts in lieu of or
in addition to any rights that they otherwise may have under a will, intestate

(Footnote continued to page 46)
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consider all of the factors relevant to the parties' intention. However,
because we can envision some scope for the operation of the presumptive rules,
albeit a Timited one, we intend to consider to what extent they produce a

desirable result and, where appropriate, to recommend reform.

(c) The need for reform

(i) The general rule

3.48 The most noteworthy feature of the operation of the presumptive rules
is that they act to the disadvantage of the husband as compared to the wife.
It is the Commission's view that husband and wife must now be put on the same
footing. This can be accompiished in one of two ways: either (i) the
presumption of advancement can be abolished and in its place the principle of
resulting trust substituted; or (ii) the presumption of advancement can be
made reciprocal so that it operates in the husband's favour in the same way

that it operates in the wife's.

3.49 The first of these options is the one favoured by the seven other
Canadian jurisdictions where statutory reform has taken place. The Ontario
provision is the one on which those of the other jurisdictions are based.

g 2 s 81 ¢
Subsection 11(1) of the Ontario Family Law Reform Act provides:

Section 11

11(1) The rule of law applying a presumption of advancement in
gquestions of the ownership of property as between husband and wife is
abolished and in place thereof the rule of law applying a presumption
of a resulting trust shall be applied in the same manner as if they
were not married, except that,

(Footnote continued from page 45)
succession or dependent's relief legislation. . . . There is the added
advantage that . . . he or she would obtain a priority over creditors 2

B7R.s.0. 1980, c. 152. It is not intended in this discussion to analyze the
technical difficulties inherent in the drafting of the Ontario provision. For
a complete discussion of these problems, see MWaters, supra n. 63, at
361-363; M.C. Cullity, "Case Comment: Re Levy" (1982), 12 E.T.R. 157.
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(a) the fact that property is placed or taken in the name of spouses
as joint tenants is prima facie proof that each spouse 1is
intended to have on a severance of the joint tenancy a one-half
beneficial interest in the property: and

(b) money on deposit in a chartered bank, savings office, credit
union or trust company in the name of both spouses shall be
deemed to be in the name of the spouses as joint tenants for the
purposes of clause (a).

This section states that the presumption of advancement 1is abolished and
replaced by a presumption of resulting trust. Accordingly, where one spouse
places property in the name of the other there is a presumption that the title
holding spouse holds the property in trust for the other. In other words, the
spouses are to be treated as strangers to one another. The section does not
alter the rule that it is the intention of the purchaser or transferor which
governs. Only the burden of proof has changed.

3.50 The Ontario legislature did identify one important area where it did
not wish the presumption of resulting trust to operate. Thus, as an exception
to the general rule, the legislation states that where property is placed in
the spouses' joint names, it will be presumed that the spouses are intended to
have joint beneficial ownership. The same rule 1is made specifically
applicable to joint bank accounts.

3.51 Section 11 has been applied in a number of Ontario cases. Where
jointly held property or bank accounts are involved, paragraph 11(1)(a) or (b)
is invariably invoked so as to divide beneficial ownership equally between the
spouses;88 rarely is it found that the parties intended anything other than
joint ownership.89 The Ontario provisions respecting jointly held property

B8see, for example, Mezaros v. Mezaros (1978), 22 O0.R. (2d) 675 (S.C.);
calvert v. calvert (1979), 9 R.F.L. (2d) 162 (H.C.J).); Badley V.
Badley (1980), 14 R.F.L. (2d) 345 (Co. Ct.); Sinclair V. Sinclair
(1981), 22 R.F.L. (2d) 268 (U.F.C.).

89The typical case where joint ownership is found not to have been intended
(Footnote continued to page 48)
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are thus applied in a stiraightforward manner and produce the expected effect.
Where, however, property stands in the name of only one spouse and the
presumption of resulting trust applies, the cases manifest an interesting and
unexpected result. That is, in the majority of reported Ontario cases, the

presumption of resulting trust is found to be rebutted by evidence of gift.g0

3.62 Is the Ontario solution appropriate in Manitoba? To answer this
question we must consider the function that an evidentiary presumption is
intended to serve in law. Lord Diplock said this in Pettitt v. Pettitt:

A presumption of fact is no more than a consensus of judicial opinion
disclosed by reported cases as to the most likely inference of fact

(Footnote continued from page 47)

is with respect to a bank account established for convenience only. See
Byzruki V. Byzruki (1981), 131 D.L.R. (3d) 82 (H.C.J.):; Howey V. Howey
(1984), 42 R.F.L. (2d) 23 (S.C.).

Opaylor v. Taylor (1978), 6 R.F.L. (2d) 341 (U.F. Ct.) (where a wife
transferred corporate shares to her husband, the presumption of resulting
trust was rebutted by evidence that she did so to rid herself of any corporate
responsibility); Meszaros V. Meszaros, supra n. 88 (where the husband
purchased an income producing property and placed it in his wife's name, the
presumption of resulting trust was rebutted by evidence that the wife had
insisted on title at a time when difficulties had occurred in the marriage,
that the husband failed to include the property in his statement of property,
and that after separation the wife received the rents and managed the
property); Forbes V. Forbes (1979), 94 D.L.R. (3d) 715 {(H.C.J.)
(presumption of resulting trust rebutted when the wife transferred home to the
husband because she wanted to part wholly with both the husband and the
property); Emmett v. Emmetct (1981), 21 R.F.L. (2d) 285 (H.C.J.) (where the
husband transferred property to the wife for consideration the presumption of
resulting trust was rebutted); Re Miller and Miller (1982), 139 D.L.R. (3d)
128 (C.A.) (where the husband placed corporate shares in the wife's name for
tax planning purposes, the presumption of resulting trust was held to be
rebutted). But see, Swick v. swick (1979), 12 R.F.L. (2d) 252 (U.F.C.)
where it was held that a resulting trust was not rebutted by evidence that a
former wife had conveyed property to her former husband in order 1o protect
the property from welfare authorities.
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to be drawn in the absence of any evidence to the contrary.9]

With Tittle or no discussion as to the reason for doing so, Ontario and six
other jurisdictions decided that a presumption of resulting trust between
spouses was "the most likely inference of fact to be drawn". We are not
persuaded that this is the correct approach. It is our view that, given the
special nature of the marital relationship, where one spouse purchases or
transfers property into the other's name "the most likely inference" is one of
gift.

3.53 Consider the following example. Suppose a husband purchases an
expensive car in his wife's name. In the jurisdictions which have abolished
the presumption of advancement, the wife prima facie holds the car in trust
for the husbandv92 To take the example a step further, suppose the wife
dies after the car is purchased: 1in the abolition jurisdictions, the husband
can claim the car against the wife's estate. In our view, "the most likely
inference" of the husband's intention is that he intended a gift, not that he
intended the wife, or her estate, to hold the property on a resulting trust
for him. We believe that the same inference of gift should be drawn where it

is the wife who transfers or purchases property in the husband's name.

3.54 OQur conclusion is based upon our view that the law should treat a
husband and wife relationship differently than it treats strangers. The
affection that spouses normally have for one another, and their mutual
obligation of support, make it more likely in our view that the appropriate
legal inference is one of gift. 1In other words, we are not persuaded that all
of the rationales for the historical development of the presumption of
advancement have lost their force.93 The fact that Ontario courts have

9supra n. 48, at 414.

92p1though the car would be shareable by virtue of marital property
legislation, unless it falls within a category of excluded assets.

93This view is taken, and well argued, by D.R. Klinck in "The Unsung Demise
of the Presumption of Spousal Advancement", supra n. 66; and by M.C.
Cullity, in "Case Comment: Re Levy", supra n. 87, at 157. It is also of
note that the Ontario Law Reform Commission in Report on Family Law, Part
(Footnote continued to page 50)
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generally found the presumption of resulting trust to be rebutted reinforces
our view.

3.55 It should be noted that any legislation in Manitoba respecting the
presumption of advancement (whether for abolition or reciprocity) will not
effect significant reform. There are two reasons for this, both of which have
been previously referred to. First, the scope for the presumptive rules in
Manitoba has been severely curtailed by “The Marital Property Act".
Secondly, the courts have now determined that the presumptions can be easily
rebutted by evidence of the parties' actual intentions. This means that
placing the onus on either one of the parties has lost much of its
importance. Nevertheless, the Commission believes that care should be taken
to ensure that in those limited situations where the presumptive rules apply,
the law should provide a starting point most in accord with the Tikely
intention of the parties. Accordingly we recommend:

RECOMMEINDATION 9

That the spousal presumption of advancement be retained in Manitoba
law, and that it be extended to transfers from wife to husband and to
purchases by the wife in the husband's name.

(ii) Jointly held property

3.56 We turn now to a consideration of jointly held property. 1In all of
the jurisdictions which replaced the presumption of advancement with a
presumption of resulting trust, a specific exception was made for jointly held
property. The reason for the exception js clear if one considers the use that
was made of the presumption of advancement prior to its repeal. Historically,

the presumption was used to give the wife a one-half beneficial interest when

(Footnote continued from page 49)

Iv: Family Property Law (1974) at 176-177, recommended a reciprocal
presumption of advancement. The recommendation was, however, not acted upon;
instead the presumption of advancement was repealed.

9450e the cases cited at supra n. 90, and accompanying text.
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a husband purchased property in the spouses' joint names,95 Similarly, a
presumption of advancement had been used to give the wife a beneficial
interest in a Jjoint bank account +to which only the husband had
contributed.96 Simple repeal of the presumption of advancement could have
left a gap in the law if specific provisions had not been enacted to ensure a

beneficial interest for both spouses where property is held joint]y.gT

3.57 This Commission has recommended a presumption of advancement that is
reciprocal between husband and wife rather thanm repeal. Given this, is there
a need for Manitoba law to make specific provision for joint property? We
have concluded that there is not.

3.58 With respect to real property in the spouses' joint names, Manitoba
law already effects joint beneficial ownership. The law must be seen in the
context of the Court of Appeal decision in Ishbister v. Isbister,ge where
the Court considered s. 9 of “The Marital Property Act”. That section
states that the Act does not apply to assets which have already been equally
shared between the spouses. Monnin, J.A. (as he then was) determined that
jointly held real property should not be brought inte an accounting under the
Act, saying that "[i]n the absence of any claim that the shares are unequal, a
title to real property in the joint names of the spouses means what it says;
namely, that the property is shared by them“.99 This statement reflects the
fact that ‘in Manitoba title to real property in the spouses' joint names is
generally viewed as conclusive that a joint beneficial-ownership is

95see cases cited at supra n. 68.

9see, for example, Re Figgis, [1968] 1 A1l E.R. 999 (Ch. D.); Murray v.
Murray (1979), 11 B.C.L.R. 338 (S.C.).

97This is the case only where marital property legislation does not effect a
sharing of ‘the property.

98(1981), 11 Man. R. (2d) 353 (C.A.).

9974., at 356.
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intended.loo We conclude that there 1is no necessity for a statutory

provision in Manitoba to ensure joint beneficial ownership where spouses hold
joint title to property.

3.5 We turn now to consider joint bank accounts.]01 In each of the
jurisdictions which replaced the presumption of advancement with a presumption
of resulting trust, specific provisions were enacted to deem money in a
spousal joint account to be prima facie joint property. Is such a provision
necessary in Manitoba? To answer this question we shall look briefly at the
common law rules, and the extent to which "The Marital Property Act” nOwW
governs joint accounts. We shall then consider whether reform of Manitoba law

is required.

3.60 At common law, the effect of a joint account is to give each of the
account holders a legal interest in the monies in the account at any given
time, as well as a right of survivorship which arises by operation of law as
part of the concept of Jjoint tenancy. Beneficial ownership, however,
depends upon the parties' intentions. Where, for example, the husband's money
alone is paid into a joint account with his wife, she will be entitled to
joint beneficial ownership if there is evidence that the husband intended a
gift to her. If, however, the account is opened only for the husband's
convenience, as for example because he is i1l and cannot attend at the bank,
the wife will have no beneficial 1nterest.102 In situations where there is
insufficient evidence of intention, there will be a rebuttable presumption

100cermain V. Germain, [1969] 70 W.W.R. 120 (Man. Q.B.); sSidorski V.
sidorski (1984), 30 Man. R. (2d) 4 (Q.B.); McCrea V. Berman (1984), 30
Man. R. (2d) 41 (Q.B.). In the Mccrea case, Helper J. was asked 1o apply
the presumptive ruies and declined to do so; the property was ordered simply
divided equally between the spouses.

1011t is not intended here to thoroughly analyze the law with respect to
joint bank accounts. For a more detailed discussion see M.C. Cullity, "Joint
Bank Accounts with Volunteers" (1969), 85 L.Q.R. 530; Waters, supra n. 63,
at 331-340.

102Marshall  v. crutwell (1B75), L.R. 20 Eq. 328; Bruce V. Bruce
(1976), 28 R.F.L. 190 (N.B.S.C., App. Div.); Dobson V. Dobson (1981), 26
R.F.L. (2d) 49 (Sask. Q.B.).
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that the husband intended the wife to have a beneficial interest in one-half
of the monies in a joint account, as well as the balance on his death. A
husband, on the other hand, has been presumed to hold the monies on a
resulting trust for the wife where all deposits to an account were made by

her.w3

3.61 Perhaps the most common marital situation is where both spouses
contribute to a joint bank account. Where they intend such an account to be a
pool of their resources, the "common fund" so created has been held to be
their joint property,m4 This is so regardless of whether or not the
spouses contributed equal amounts. However, if no "common fund" was intended,
and each spouse has paid in an ascertainable share, each will be entitled to a
proporticonal share on a winding up of the an.ccoumt.]05 If one spouse dies,
whether or not the other spouse takes the remainder by way of survivorship,
will depend upon evidence of the deceased's intention. Where such evidence is
lacking, the presumptions of advancement and vresulting trust may be

app1icab1e.106

103yesseltine V. Hesseltine, [1971] 1 A1l E.R. 952 (C.A.); Re Stevenson
and Stevenson (1974), 17 R.F.L. 33 (B.C.S.C.).

1041n Rathwell v. Rathwell, supra n. 76 at 309, Dickson J. (as he then
was) adopted the reasoning of the English decision in in Jones v. Maynard,
[1951] 1 A11 E.R. 802 (Ch. D.), saying that the latter case was "authority for
the propesition that when the intention is that the account is to be a pool of
their resources, or in the words of the +trial Judge in the present
proceedings, 'a common purse', the money in it will be treated as belonging to
them jointly". See also Wanlin v. wanlin (1980), 17 Man. R. (2d) 74
(Q.B.); Tevine v. Tevine, [1953] 2 D.L.R. 125 (B.C.5.C.).

105yaters, supra n. 63, at 332.

1061t is to be noted that the application of the presumptive rules to
spousal joint accounts 1is subject to the criticism made of such rules
generally 1in Pettitt V. Pettitt, supra n. 48. In the case of Re
Figgis, supra n. 96, at 149, for example, Megarry J. spoke of the
particular difficulty in applying the presumptive rules to joint bank accounts:

(Footnote continued to page 54)
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3.62 The common law rules now have an extremely limited application in
Manitoba. 1In by far the majority of cases, money in a spousal joint account
will be governed by the provisions of “The Marital Property Act” and will be
equally shared between the spouses.mT Although it 1is argquable that the
Isbister reasoning can be extended to joint accounts so as to exclude them
from "The Marital Property Act", no case has determined this to be so. In
our view, joint accounts will fall within "The Marital Property Act" unless
the monies have already been equally divided between the spouses, or the

parties have agreed to effect such a division.

3.63 We have concluded that a Tegislative provision which deems joint
beneficial ownership of joint bank accounts is not required in Manitoba.
First, wunlike the abolition jurisdictions, we have recommended a mutual
presumption of advancement rather than repeal. The joint bank account
legislation in the abolition jurisdictions (1ike the legislation respecting

joint property generally) is framed as an exception to the new rule that a

(Footnote continued from page 53)
It appears to me that there is some difficulty in defining the precise way
in which the doctrine of advancement operates in the case of bank
accounts. It seems quite unreal to regard each deposit in the account as
an advancement, subject to diminution by the drawing of subsequent cheques.

He then went on to suggest that the correct analysis may be "that there is an
immediate gift of a fluctuating and defeasible asset consisting of the chose
in action for the time being constituting the balance in the bank account®™ (at
149).

1070pe example where “The Marital Property Act® has been held not to apply
to a joint bank account 1is found in Gutheil v. cGutheil (1983), 34 R.F.L.
(2d) 50 (Man. Q.B.). In that case the husband had placed inherited, and
therefore exempt, funds into a joint account with his wife. Scollin J. held
that the act of placing the funds into such an account did not of itself bring
the account within the provisions of *The Marital Property Act". In such a
case, the only avenue open to the non-contributing spouse who wishes to allege
a beneficial entitlement would be through common law property principles. In
most cases, however, the court's finding that money in the account is exempt
under "The Marital Property Act” will be determinative of the issue.
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resulting trust is to be presumed in transfers between spouses. The exception
is necessary primarily to alleviate injustice that might be caused were the
presumption of resulting trust applied to joint accounts. We have not
recommended a presumptive rule of resulting trust; prima facie, then, the
legislative exception deemed necessary in the abolition jurisdictions is
unnecessary in Manitoba. Secondly, we have seen that, in almost all cases,
monies in a spousal joint account will be shareable under the provisions of
"The Marital Property Act”. The scope for the operation of either the
common law vrules, or any TJegislative rule 1in substitution for them, is
therefore very limited. Thirdly, there is no evidence that the common law
rules themselves have produced unjust results in Manitoba, and we are
reluctant te recommend legislative change in the absence of a demonstrated
need. For these reasons, we conclude that no specific provision need be
enacted in Manitoba law deeming monies in spousal joint accounts to be prima
facie jointly owned.

4. Miscellaneous

3.64 We turn now to consider those miscellanecus provisions in other
statutes which pertain to the legal status of married women. It may be
recalled from Chapter 1 that the Commission was asked in a supplementary
letter to address these matters.

(a) Subsection 55(2) of "The Queen's Bench Act”

3.65 This subsection reads as follows:

Examination of married women.

55(2) The examination of a married woman, apart from her husband,
as to her knowledge of the nature and facts of an application for the
sale or leasing of any settled estate, or as to her consent thereto,
is in no case necessary.

The subsection was enacted in 1895.]08 It was passed to abrogate earlier

English legislation which was received into Manitoba law as of July 15, 1870.
That legislation required a married woman to be examined apart from her

108 qpe Queen's Bench Act, 1895*; S.M.. 1895, c. 6, s. 33.
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husband by the court, or by a lawyer appointed by the court, when she applied
to the court or consented to an application to the court in regard to leases

and sales of settled e_-states.]09

3.66 The Commission intends in the future to prepare a report dealing with
the powers of disposition affecting settled lands. In the meantime, however,
there is no need to continue subsection 55(2). The general equality
provisions we recommended be implemented earlier in this Chapter
{Recommendation 1) would render this subsection unnecessary. We recommend:

RECOMMENDATION 10

That subsection 55(2) of "The Queen's Bench Act" be repealed.

(b) Sections 9 and 10 of “The Law of Property Act”

3.67 These sections provide respectively for the abolition of the common
law principles of dower and courtesy. These common law principles were
described in detail in our earlier report on "The Dower Act".110 There is
no need to repeat that detail here. Suffice it to state that both principles
were eventually replaced by slatutory dower which provides generally identical
benefits to both husband and wife with respect to the homestead and to a fixed

share on death.]]]

3.68 We do not think that these sections in “The Law of Property Act”
should be repealed. There is no comparable legislation elsewhere fin our
legislation which clarifies that these property doctrines are abolished.
Moreover, we de not think that the general equality provision we recommended
earlier in the Chapter adequately resolves the status of these common law

1095e¢e An Act to facilitate Leases and Sales of Settled Estates, 1857, 19
& 20 Vict., c. 120, ss. 37, 38, 39 (U.K.).

110The Manitoba Law Reform Commission, Report on An Examination of “"The
Dower Act* (Report #60, 1984) at 1-5.
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principles (Recommendation 1).112 We also think that these sections should

continue 1in their present wording despite the fact that gender neutral
lanquage has not been used. Otherwise these sections would fail to clarify
the historical application of these doctrines. Accordingly, we do not
recommend any change with respect to these sections.

(c) Subsection 30(2) of “The Law of Property Act"”

3.69 In 1B33, The Fines and Recoveries Act, 1833 was enacted in
Eng]and.]13 This Act provided, amongst other provisions, that a married
woman could dispose of land or an interest in land by deed as if a feme
sole, if she had the concurrence of her husband in the deed, and if the deed
was acknowledged by her as her Act and Deed bhefore a Judge of one of the
Superior Courts, a Master in Chancery or two Commissioners. The Act further
stated that wupon providing her acknowledgment, the judge, master or
commissioners were to examine the married woman apart from her husband with
respect to her knowledge of the Deed and whether she freely and voluntarily
consented to the Deed.]]q In 1870, the provisions of this Act were received

into Manitoba law, along with other English statutes and the common law.

3.70 In 1883, Manitoba enacted legislation which modified the English Act
of 1833, so that it would not be necessary for the validity of any deed or
assurance executed by a married woman that the deed or assurance be produced

112¢1ause 3 of that principle - which sets forth a rule of construction to
make the same Taw apply equally to each spouse and to abolish any differences
which existed under the common law - is restricted by clauses (1) and (2), the
provisions to which it applies. Clauses (1) and (2) pertain to legal
personality and capacity and would probably not affect property rights such as
dower and courtesy which arise from the marital status. See Kkendall v.
Kendall (1978) B2 D.L.R. (3d) 278 (H.C.J.) which finterprets the principle
set forth in Recommendation 1. We note too that the Ontarioc Tegislation
contains an express abolition of common law dower. See s. 70 of the Family
Law Reform Act, R.5.0. 1980, c. 152.

113¢he Fines and Recoveries Act, 1833, 3 & 4 Will. 4, c. 74 (U.K.).

1147he rFines and Recoveries Act, 1833, 3 & 4 Will. 4, c¢. 74, ss. 71, 19,
B0 (U.K.).
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or acknowledged by her before a judge, master or commissioner; that she be
examined apart from her husband; or that her husband concur in the deed or
assurance. Instead, every deed or assurance could be executed by a married
woman as if she were a feme sole.]]s This provision became part of “The
Law of Property Act” in 1931] and is presently housed in s. 30(2) of

1
"The Law of Property Act”.

3.71 Subsection 30(2) was originally enacted to modify the statute law

which existed in Manitoba in 1883, to make the statute law more appropriate to

the circumstances within the Province of I"Iam’toba.]18 The provision was

M5an ace respecting Estates Tail, S.M. 1883, c¢. 27, s. 2, later cited as
The FEstates Tail Act, R.S.M. 1913, c¢. 63, s. 3. See also similar
legislation which was enacted in Manitoba in 1871 and which provided that a
deed made by a married woman jointly with her husband of her lands shall have
same effect as if made by a feme sole, if acknowledged before a Justice of
the Peace that ODeed made by her, of her own free will and provided
acknowledgment certified in the Deed by the Justices. (An Act relating to
Deeds by Married Women, S.M. 1871, c¢. 8, s. 1). This Tlegislation was later
amended (An Act to amend the Act 34 Vic., cap. 8, intituled: An Act relating
to Deeds by Married Women, S.M. 1874, c¢. 18, ss. 1, 2) and was subsequently
repealed (An Act to amend an Act passed in the thirty-eighth year of Her
Majesty's reign, intituled: An Act respecting separate rights of Property of
Married Women, S.M. 1878, c. 18, s. 2).

116"7he Law of Property Act", 5.M. 1931, c. 38, s. 16.
1 Tephe Law of Property Act*, C.C.S.M. c. L90, s. 30(2).

118The preamble of the 1883 Act (An Act respecting Estates Tail, S.M.
1883, c. 27) states:

Whereas some of the provisions of the Act of the Parliament of Great
Britain, passed in the third and fourth years of the reign of His late
Majesty King William the Fourth, chaptered seventy-four, intituled "An Act
for the abolition of Fines and Recoveries and for the substitution of more
simple modes of Assurance", appear to require amendment in order to adapt
them more fully to the circumstances of this Province, and it is expedient
that they be so amended.
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119

repealed in England in 1924. The section would no Tonger be necessary in

its present form if Jlegislation were enacted giving effect to the general
equality provisions we recommended earlier in this Chapter (Recommendation
1). We recommend:

RECOMMENDATION 11

That subsection 30(2) of "The Law of Property Act" be repealed.

(d) Section 36 of “The Trustee Act"”

3.72 The text of this section is as follows:

Married woman trustee.

36 A married woman who is a trustee alone or jointiy with any other
person or persons of property subject to any trust, may sue or be
sued, and may transfer or join in transferring any such property,
without her husband, as if she were a femme sole.

This section first appears 1in “The Married Women's Property Act” of
1900120 and was later ‘inserted in *The Trustee Act" of 1931.121 The
section was enacted to abrogate the common law restrictions regarding a
married woman's ability to act as a trustee. As stated earlier in Chapter 2,
a married woman could not acquire, hold or dispose of property at common law.
As these are essential powers for a trustee, a married woman could not be a

trustee at common law.

3.73 With the enactment of a general equality provision which we proposed
earlier in this Chapter (Recommendation 1), there would be no need to retain
this section. We recommend:

19.aw of Property (Amendment) Act 1924, 15 Geo. 5, c. 5, s. 10, sch. 10
(U.K.).

120vphe Married Women's Property Act”, S.M. 1900, c. 27, s. 17.

121 vrhe Trustee act*, S.M. 1931, c. 52, s. 29.
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RECOMMEINDATION 12

That section 36 of "The Trustee Act" be repealed.
(e) Other

3.74 In addition to the foregoing sections which we were asked, via
supplementary Jletier, to consider, the Commission through its research has
become aware of two other provisions which require examination. These are

alimony and guardian ad Iitem.
(i) Alimony

3.75 The term "alimony" refers to financial support payable by one spouse
to another while the marriage subsists. It is to be contrasted with
“maintenance" which refers to payments made subsequent to divorce. Although

Lo we shall

this technical distinction is not always strictly adhered to,
consider alimony in 1its strict sense, that is, financial support payable

during the continuance of marriage.

3.76 Alimony 1is available only to the wife; there is no corresponding
right for the husband. It can be claimed either as an independent remedyw3

122For example, the term "maintenance" is used 1in "The Family Maintenance
Act", C.C.5.M. c¢. F20, to refer to financial support for spouses during the
subsistence of marriage.

1231he court's legislative jurisdiction to grant alimony as an independent
remedy is not entirely clear in Manitoba. Prior to 1982, s. 52 of "The
Queen's Bench Act", R.S.M. 1970, «c¢. €280, provided <clear Tlegislative
authority for alimony as an independent remedy. That section was repealed and
replaced by legislative provisions which do not expressly give the right to
sue for alimony in an action for that object only: "The Queen's Bench Act",
C.C.S.M. ¢. C180, s. 52. It has, however, heen suggested that an express
provision is not required: Wwood v. Wood (1884), 1 Man. R. 317 (Man.
Q.B.). See also, 2 Power on Divorce and Other Matrimonial causes, (Davies
ed. 1980) at 208-9.
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or as ancillary to other relief, for example, judicial separation124 or

di\.'orce.]25 When claimed as a separate remedy, a wife can bring action
against the husband only if he is at fault, as for example where he has

deserted her, or been quilty of cruelty or adu]tery.]26 She herself is

disentitled if she is gquilty of any of these matrimonial offences.]27 Such
offences will also disentitle her where alimony is sought ancillary to an

order of judicial separation.128

3.77 1t is the Commission's view that a married woman's right to alimony
is out of keeping with the legislative scheme which now generally governs the
support and maintenance of spouses in Manitoba, that 1is, "The Family
Maintenance Act*, C.C.S.M. c¢. 20. The provisions of that Act differ from
the right to alimony in two fundamental respects. First, the obligation of
support established by the Act is mutual in that the spouses must "contribute
reasonably to each other's support and maintenance".129 Secondly, the
entitlement or disentitliement to support is noil founded upon the concept of
matrimonial fault but upon the means and needs of the parties.]so We
consider the Jlaw respecting alimony to be objectionable because it is
discriminatory and fault-based. 1In our view, *The Family Maintenance Act"
is the more appropriate vehicle for the determination of support rights and
obligations.

124The court's jurisdiction to grant alimony in actions for judicial
separation is authorized by the Divorce and Matrimonial Causes Act, 1857 (20
& 21 Vict:; & B85)s s T (UK.

125he will not consider alimony as ancillary to divorce proceedings because
of the exclusive jurisdiction of Parliament with respect to marriage and
divorce.

126ror a full discussion of the grounds on which alimony can be sought, see
Power on Divorce and Other Malrimonial Causes, supra n. 123, at 212-214.

12714, , at 214-216.
12Br4., at 168-182.
129uppe Family Maintenance Act", C.C.S.M. c. F20, ss. 2(1).

130ushe pamily Maintenance act®, C.C.S.M. c¢. F20, ss. 5(1).
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3.78 The question then becomes to what extent Manitoba law can simply
abolish the right to alimony. In this regard we must consider alimony in iwo
distinct aspects, that is, as an independent remedy, and as ancillary to an
order of judicial separation. It seems clear that alimony as an independent
remedy is within the legislative competence of the Province: it falls within
provincial Jjurisdiction under the constitution Acr 1867 as "Property and
Civil Rights". Accordingly, provincial legislation can be enacted so as to

abolish alimony as an independent remedy.13]

3.79 The situation is less clear when we consider alimony as ancillary
relief in an action for judicial separation. Judicial separations are
governed by the pDivorce and Matrimonial Causes Act, 1857 and it is arguable
that they fall within the meaning of "Marriage and Divorce" in the
Constitution Act 1867 and are therefore exclusively within the Tlegislative
competence of Par]ﬁament.132 Indeed, the British Columbia Supreme Court has
held that provincial legislation purporting to reform the law with respect to
the grounds for Jjudicial separation is ultra vires.133 Because of the
uncertainty respecting provincial competence to legislate in the area of
judicial separation, we think that no attempt should be made to abolish the
right to alimony as ancillary to an order of judicial separation. Instead, it
is our view that Manitoba law should provide that, where an order for judicial
separation is requested, the court should have the power to award maintenance
and support for either spouse in accordance with the provisiens of "The

134
Family Malntenance Act”. 3

131This has been done in Ontario: Family Law Reform Act, R.S.0. 1980, c.
152, s. 71. Because judicial separation was not available in the Ontario
courts, the legislation abolished only the independent action for alimony.
See Power on Divorce and other Matrimonial Causes, supra n. 123 at 158-159
for a discussion of the effect of the Ontario legislation and the Prince
Edward Island legislation, (Family Law Reform Act, 1978 (P.E.I.), c. b, s.
63) which was modelled after it.

1325¢e power on Divorce and other Matrimonial Causes, id. at 153-55.

133ga1i0um v. Salloum, [1976] 5 W.W.R. 603 (B.C.S.C.): sSiebert V.
Siebert (1978), 82 D.L.R. (3d) 70 (B.C.S.C.).

1341his conclusion is similar to the Commission's recommendation in its
Report on an Examination of "The Testators Family Maintenance Act" (Report
#63, 1985) at 64, that in nullity proceedings the court should have the power
to award maintenance and support in accordance with "“The Family Maintenance
Act".
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3.80 The Commission recommends:

RECOMMENDAT'ION 13

That the right of a married woman to alimony as an independent
remedy be abolished.

RECOMMENDATION 14
That where an order of judicial separation is sought, the court have
the power to award maintenance and support to either spouse in

accordance with the criteria set out in subsection 5(1) of "The
Family Maintenance Act”.

(ii) Guardian ad litem

3.81 At common law, a married woman could neither act as a guardian ad
litem or as a next friend‘135 Three reasons have been cited for the
development of this common Taw rule: first, a married woman could not sue or
be sued; second, a married woman could not be held liable for the costs of an

improper action or defence (except to the extent of her separate property);

13587ack's Law Dictionary defines guardian ad litem and next friend as
follows:

A guardian ad litem is special gquardian appointed by the court to
prosecute or defend, in behalf of an infant or incompetent, a suit to
which he is a party, and such guardian is considered a officer of the
court to represent the 1interests of the infant or incompetent in the
litigation.

Next friend. One acting for benefit of infant, married woman, or other
person not sui juris, without being regqularily appointed gquardian . . .

A "next friend" is not a party to an action, but is an officer of the
court, especially appearing to look after the ‘interests of the minor whom
he represents.

Black's Law Dictionary (5th ed. 1979) at 635, 941.
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and third, a married woman might be influenced by her husband with respect to

any duties that she might have, as a guardian ad litem or next friend.136

3.82 This common law rule was accepted into Manitoba law as of July 15,
1870. Subsequently, Queen's Bench Rule 84 was passed, the text of which is as

follows:

A married woman may sue, or defend, or be a next friend, or become a
party to any action or matter in the court in all cases, as if she
were not married.

Rule B4 clearly purports to authorize a married woman to act as a next
friend. The term "guardian ad litem", however, is not used in the Rule; the
fact that it is omitted in Rule 84, but specifically included in other Queen's
Bench Rules in a distinctive manner from the term "next friend“,]ST suggests
that Rule 84 may not authorize a married woman to act as a guardian ad
11tem.138 Regardless of the ostensible scope of the Rule, it is arguable
that the Rule is ineffective to abrogate the married woman's incapacity to act
as a next friend or as a guardian ad litem: reform of this common law rule
is arguably substantive, not procedural, and accordingly beyond the authority

of the Queen's Bench Ru1es.139

3.83 Irrespective of the present status of a married woman to act as a
next friend or guardian ad Iitem, it is clear that a married woman should be

1361 re The Duke of Somerset, deceased; Thynne V. St. Maur (1887), 56
L.J. Ch. 733. For a more recent Canadian case which enunciated this rule see
Gagnon V. Stortini (1974), 47 D.L.R. (3d) 650 (Ont. Dist. Ct.).

1375&&, e.g., Queen's Bench Rules 74 and 77.

1381p particular, it is not clear whether the phrase "or become a party to
any action" in line 2 thereof is intended to encompass the right of a married
woman to act in a representative capacity as guardian ad litem.

139For Manitoba cases concerning the scope of the Queen's Bench Rules, see,
e.g., MacCharles V. Jones, [1939] 1 W.W.R. 133 (Man. C.A.); Montreal
Trust Company V. Pelkey (1970), 73 W.W.R. 7 (Man. C.A.); and oOsachuk V.
Osachuk, [1971] 2 W.W.R. 481 (Man. C.A.).
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able to act in either capacity. If legislation were enacted to give effect to
the general equality provision we recommended earlier in this Report
(Recommendation 1), the married woman's status to act in either capacity would
be clarified. With its enactment, there would be nc need to continue Queen's
Bench Rule 84. We suggest, instead, that the Queen's Bench Rules and Practice
Committee (which is presently reviewing the Rules with a view to their reform)
consider replacing Queen's Bench Rule B4 with a general set of rules
regulating the power to act as a next friend or guardian ad litem. This

approach has been adopted in the Ontario Rules of Practice.]40 We recommend:

RECOMMENDATION 15

That the Queen's Bench Rules and Practice Committee consider the
repeal of Queen's Bench Rule 84 and 1its replacement with a general
set of rules regulating the right of a person to act as a next friend
or guardian ad litem.

C. MECHANICS OF REFORM

3.84 There is one final area remaining to consider. This pertains to the
implementation of +the recommendations in this Report. In particular, it
should be determined which statutes should house the changes we have proposed,
as well as whether any transitional provisions for these changes will be
necessary. We should also consider what legislation should be repealed in
light of the proposed reforms.

3.85 It is our view that “"The Married Women's Property Act” should be
repealed. The thrust of the recommendations we have proposed is to effect
equality in respect of the legal status of married persons. As the focus of

140pytes of Civil Procedure, 0. Reg. 560/84, Rules 7.01, 7.02, 7.03. The
thrust of these provisions is to provide that any person who is not under a
disability may act as a "litigation guardian" without being appointed by the
court. A "person under disability" 1is defined in the Rules and does not
include a married woman.
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“The Married Women's Property Act" 1is confined to the position of only
married women, it is not a suitable statute in which to equate the Tlegal
position of husbands and wives. We think, instead, that most of the reforms
we have proposed should be implemented in "The Equality of Status Act",
C.C.S.M. c. E130, since the general purpose of that statute parallels the

broad objective of our proposed reforms.

3.86 It will not be necessary generally to continue any of the sections of
"The Married Women's Property Act”, at least in their present form. In
particular, the 1implementation of Recommendation 1 of this Report would
obviate the need for sections 3 and 5 as well as subsections 7(1) and (3) of
the Act; these are enabling sections which could be covered by the general
equality princip]e.14] Subsection 7(2), which abolishes interspousal
immunity in tort, should continue because the enactment of the general
equality provision may not clarify the abolition of this immunity. That is,
the immunity applies equally to husbands and wives and, by virtue of clause 3
of Recommendation 1, its abolition might not bhe c]ear’.-|42 We note on this
point that both Saskatchewan and Ontario, for example, have an express
provision abolishing interspousal immunity despite the fact that both
jurisdictions have a general equality provision similar to Recommendation 1 in
their legislation.

3.87 To the extent that section 4 is enabling, it too is rendered
unnecessary by the general equality principle. The transitional rules
established by section 4 need not be continued in new legislation. With the
exception of section 8 (which we shall deal with shortly), the remainder of
the Act 1is declaratory of the statute's ambit and relationship with other
statutes and would be consequently unnecessary with the statute's repeal.

141ye note as well that subsection 5(2) of the Act, which makes the
abolition of the husband's 1liability for his wife's torts, gqua husband,
subject to "The Highway Traffic Act" would no longer be necessary since
subsection (3) of the general equality provision (Recommendation 1) confines
that provision to non-statutory matters.

142Tne same reasoning applies to tenancy by the entireties. See J.M. Glenn,
"Tenancy by the Entireties: A Matrimonial Regime Ignored" (1980), 58 Can. Bar
Rev. T11. In our Report on The Survivorship Act (Report #51, 1982) we
recommended the express abolition of this common Jlaw doctrine. This
recommendation has not as yet been implemented.
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3.88 We recommend:

RECOMMENDATION 16
That "The Harried Women's Property Act" be repealed.
RECOMMENDATION 17

That subsection 7(2) of “The Married Women's Property Act" be
continued in the reform legislation.

3.89 We now set forth the particulars regarding the implementation of the
reform legislation. Specifically, we are of the view that recommendations 1
to 4 should be legislated within "The Equality of Status Act". (It will be
recalled that these recommendations deal with the general equality principle
as well as the abolition of the two special agency principles.) So too should
Recommendation 9, which pertains to the reform of the presumption of
advancement. The express abolition of the principle of interspousal immunity
in tort should also be continued in this statute. The repeal of those
miscellaneous sections covered by Recommendations 10 to 13 can be set forth in

“The Equality of Status Act” or by general statute law amendment legislation.

3.90 The recommendations respecting section 8 of “The Married Women's
Property Act" (Recommendations 5 to B in this Report) should not be housed in
“The Equality of Status Act”. We think instead that it would be preferable
for these to be inserted in “The Marital Property Act”", C.C.S.M. c. M45.
The family Jlaw practitioners we consulted also expressed this view. 1In the
event that this is not p*ossib]e.w3 an alternative statute would be "The
Law of Property Act”, C.C.S.M. c. L90.

1431t may be difficult to implement Recommendations 5 to B in "The Marital
Property Act” given that many of the sections in that Act expressly state
that the Act has no application to property which falls outside of the
accounting and equalization procedure. The implementation of Recommendations
5 to 8 would apply to property which falls both inside and outside the
accounting and equalization procedure. See para. 3.28 ff. The practitioners
we consulted also shared the view that it would be difficult to "house" these
Recommendations in "The Marital Property Act” for this reason.

67



3.9 We are of the view that Recommendation 14, which pertains to an award
of maintenance and support in proceedings for judicial separation, should be

implemented by amendment to "The Family Maintenance Act”. We recommend:

RECOMMENDATION 18

That, subject to Recommendations 19 and 20, the reform legislation
be implemented in "The Equality of Status Act”.

RECOMMENDATION 19

That consideration be given to implementing Recommendations S to 8
of this Report in "The Marital Property Act”.

RECOMMENDATION 20

That Recommendation 14 of this Report be implemented in “The Family
Maintenance Act”.

3.92 We now turn to look at the fipal 1issue in this Report: the
transitional provisions for the reform legislation. We think there is a need
for three transitional provisions. The first is with respect to the abolition
of the special agency principles (Recommendations 2 to 4 in this Report). We
think there should be a provision clarifying that their abolition does not
affect existing causes of action. The second transitional principle arises
from the reform of the presumption of advancement. Here, we recommend that
there be a specific rule te the effect that the reform applies notwithstanding
that the event giving rise to the presumption occurred before the effective
date of the legislation. The third transitional provision is with respect to
the abolition of alimony as an independent remedy. We think that there should
be a provision to the effect that where an action for alimony is commenced
before abolition, the action shall be deemed to be an action under Part I of
"Ihe Family Maintenance Act" subject to such considerations as the court
considers appropriate. We recommend:

RECOMMENDATION 21

That there be a transitional provision to the effect that the

abolition of the special agency principles (Recommendations 2 to 4 of

this Report) not apply to existing causes of action.

68



fard
| be

the
feed
iion

RECOMMENNDATION 22

That there be a transitional provision to the effect that the
legislation reforming the presumption of advancement (Recommendation
9 of this Report) applies notwithstanding the event giving rise to
the presumption occurred before the effective date of the
legislation.

RECOMMENNDATION 23

That there be a transitional provision to the effect that where an
action for alimony is commenced before the abolition of alimony as an
independent remedy, the action shall be deemed to be an application
under Part I of "The Family Maintenance Act" subject to such
directions as the court considers appropriate.
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CHAPTER 4

LIST OF RECOMMENDAT IONS

The recommendations contained in this Report are as follows:

That sections 3 and 5 and subsections 7(1) and (3) of "The Married
Women's Property Act" be repealed and replaced by legislation which
reads as follows:

(1) For all purposes of the law of Manitoba, a married person has a
legal personality that 1is independent, separate and distinct
from that of his or her spouse.

(2) A married person has and shall be accorded legal capacity for
all purposes and in all respects as if he or she were an
unmarried person.

(3) The purpose of subsections (1) and (2) is to make the same law
apply, and apply equally, to married men and married women and
to remove any difference in it resulting from any common law or
equitable rule or doctrine, and subsections (1) and (2) shall be
so construed.

That the common law principle which presumes that a married woman is
entitled to pledge her husband's credit for necessaries during
cohabitation be abolished.

That the common law principle which presumes that a deserted wife is
entitled to pledge her husband's credit for necessaries be abolished.

That legislation to implement Recommendations 2 and 3 be similar to
the Saskatchewan provision which is as follows:

Spouse as agent. - A husband or wife does not, merely because
of his or her status as a spouse, have authority to pledge the
credit of the other spouse for necessaries or to act as agent
for the other spouse for the purchase of necessaries.

That there be retained in Manitoba law a summary procedure for the
resolution of marital property disputes.

That Tlegislation to implement Recommendation 5 read substantially as
follows:

Any person may apply to the Court of Queen's Bench for the
determination of any question between that person and his or her
spouse or former spouse as to the ownership or right to
possession of property, and the court may,

(a) declare the ownership or right to possession;
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10.
11.
12.

13.

14.

15.18

16.

1t

18.

(b) where the property has been disposed of, order payment in
compensation for the interest of either party;

(c) order that the property be sold for the purpose of
realizing the interests therein;

(d) order that the property be transferred to or vested in
either spouse; and

(e) order that either or both spouses give security for the
performance of any obligation imposed by the order
including a charge on property,

and may make such other order or directions as are ancillary
thereto.

That legislation enacting Recommendation 5 be made subject to “The
Marital Property Act".

That legislation enacting Recommendation 5 be made subject to "The
Dower Act”.

That the spousal presumption of advancement be retained in Manitoba
law, and that it be extended to transfers from wife to husband and to
purchases by the wife in the husband's name.

That subsection 55(2) of "The Queen's Bench Act" be repealed.

That subsection 30(2) of "The Law of Property Act" be repealed.

That section 36 of "The Trustee Act” be repealed.

That the right of a married woman to alimony as an independent remedy
be abolished.

That where an order of judicial separatiom is sought, the court have
the power to award maintenance and support to either spouse in
accordance with the criteria set out in subsection 5(1) of “The
Family Maintenance Act”.

That the Queen's Bench Rules and Practice Committee consider the
repeal of Queen's Bench Rule 84 and its replacement with a general
set of rules regulating the right of a person to act as a next friend
or guardian ad litem.

That “The Married Women's Property Act" be repealed.

That subsection 7(2) of “"The Married Women's Property Act" be
continued in the reform legislation.

That, subject to Recommendations 19 and 20, the reform legislation be
implemented in "The Equality of Status Act”.
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19.

20.

21.

22.

23.

That consideration be given to implementing Recommendations 5 to 8 of
this Report in "The Marital Property Act".

That Recommendation 14 of this Report be implemented in "The Family
Maintenance Act".

That there be a transitional provision to the effect that the
abolition of the special agency principles (Recommendations 2 to 4 of
this Report) not apply to existing causes of action.

That there be a transitional provision to the effect that the
legislation reforming the presumption of advancement (Recommendation
9 of this Report) applies notwithstanding the event giving rise to
the presumption occurred before the effective date of the legislation.

That there be a transitional provision to the effect that where an
action for alimony is commenced before the abolition of alimony as an
independent remedy, the action shall be deemed to be an application
under Part 1 of “The Family Maintenance Act"” subject to such
directions as the court considers appropriate.

This is a Report pursuant to section 5(3) of “The Law Reform

Commission Act”, signed this 16th day of December, 1985.

L. Edwards, Chairman

Knox B. Foster, Commissioner

e pilrre

Lee Gibson, Commissioner

Gerald

s, Commissioner
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APPENDIX A
AN ACT RESPECTING THE CAPACITY, PROPERTY, AND LIABILITIES, OF MARRIED WOMEN.

HER MAJESTY, by and with the advice and consent of the Legislative Assembly of
Manitoba, enacts as follows:

Short title.
1 This Act may be cited as: "The Married Women's Property Act".
Definition of "property".

2 In this Act "property" includes a thing in action and any interest in
real or personal property.

Rights and obligations of a married woman.
3 Subject to this Act, a married woman shall

continue to be 1liable in respect of any tort committed, contract
entered into, or debt or obligation incurred, by her before her
marriage;
be capable of making herself, and being made, 1iable in respect of
any contract, debt, or obligation;
be capable of acquiring, holding, and disposing of, any property;
be capable of suing and being sued, either in tort, contract, or
otherwise;

(e) be subject to the enforcement of judgments and orders; and

(f) be capable of acting in any fiduciary or representative capacity;

in all respects as if she were unmarried.
Rights of married woman in property after coming into force of Act.
4(1) A1l property that

(a) immediately before the first day of January, 1946, was the property
of a married woman;
belongs at the time of her marriage to a woman married after the
thirty-first day of December, 1945; or

(c) after the thirty-first day of December, 1945, is acquired by, or
devolves upon, a married woman;

belongs to her in all respects as if she were unmarried and may be dealt with
accordingly.




Exception.

4(2) Nothing in subsection (1) interferes with or renders inoperative a
restriction upon anticipation or alienation attached to the enjoyment of any
property by virtue of a provision attaching such restriction contained in an
instrument executed before the first day of January, 1946.

Abolition of restraint upon anticipation.

4(3) An instrument executed on or after the first day of January, 1946, in
so far as it purports to attach to the enjoyment of properly by a married
woman a restriction upon anticipation or alienation that could not have been
attached to the enjoyment of that property by a man, is void.

When restraint deemed to have been imposed.

4(4) For the purpose of the provisions of this section relating to
restrictions upon anticipation or alienation,

(a) an instrument attaching such a restriction executed on or after the
first day of January, 1946, in pursuance of an obligation imposed
before that date to attach such a restriction shall be deemed to have
been executed before the said first day of January;

(b) a provision contained in an instrument made in exercise of a special
power of appointment shall be deemed to be contained in that
instrument only and not in the instrument by which the power was
created; and

(c) the will of a testator who dies after the thirty-first day of
December, 1955 [sic], notwithstanding the actual date of execution
thereof, shall be deemed to have been executed after the first day of
January, 1946.

Restrictions of husband's liability.

5(1) The husband of a married woman is not, by reason only of his being
her husband, liable

(a) in respect of a tort committed by her before or after marriage; or
(b) in respect of a contract entered into, or debt or obligation
incurred, by her before marriage.

Application of Highway Traffic Act.

5(2) Subsection (1) is subject to The Highway Traffic Act.
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Saving provision.
6 Nothing in this Act

exempts a husband from 1iability in respect of a contract entered
into, or debt or obligation incurred, by his wife after marriage in
respect of which he would be liable if this Act had not been passed;
or

prevents a husband and wife from acquiiring, holding, and dealing
with, property jointly or as tenants in common, or from making
themselves, or being made, jointly Tliable in respect of any tort,
contract, debt, or obligation, and from suing or being sued either in
tort, contract, or otherwise, in like manner as if they were not
married; or

(c) prevents the exercise of any joint power given to a husband and wife.

Remedies of married woman for protection of property.

(1) A married woman has, in her own name, against all persons, including
her husband, the same remedies for the protection and security of her
property, as if she were unmarried.

Actions in tort between spouses.

7(2) A husband and wife have the same right to sue the other for tort as
if they were not married.

Remedies of married man for protection of property.
7(3) A married man has against his wife the same remedies for the

protection and security of his property as his wife has against him for the
protection and security of her property.

Summary disposal of questions between husband and wife as to property.

8(1) In any question between husband and wife as to the title to or
possession of property, either party, or any corporation, company, public
body, or society, in whose books any stocks, funds, or shares, of either party
are standing, may apply in a summary way to a judge of the Court of Queen's
Bench, or, al the option of the applicant irrespective of the value of the
property in dispute, to the judge of the County Court of the district in which
either party resides; and the judge may make such order with respect to the
property in dispute and as to the costs of, and consequent on, the application
as he thinks fit, or may direct the application to stand over from time to
time and any inquiry or issue touching the matters in question to be made or
tried in such manner as he thinks fit.

Removal of proceedings from County Court into Court of Queen's Bench.
8(2) A11 proceedings in a County Court under this section, in which, by

reason of the character or value of the property in dispute, the court would
not have had jurisdiction if this section had not been passed, may, at the




option of the defendant or respondent, be removed as of right into the Court
of Queen's Bench; but any order made or act done in the course of the
proceedings prior to the removal is valid unless an order is made to the
contrary by the Court of Queen's bench.

Hearing.

8(3) The judge, if either party so requests, may hear the application in
private.

Corporation's costs.

8(4) In an application under this section any such corporation, company,
public body, or society, shall, for the purposes of costs or otherwise, be
treated as a stakeholder only.

Appeal.

8(5) Where the value of the property in dispute in an application under
this section exceeds two hundred dollars an appeal lies to The Court of Appeal
from any order made by the judge.

Dower Act to apply.

9 This Act is subject to The Dower Act.

Marital Property Act to apply.

9.1 This Act is subject to The Marital Property Act.

Uniform construction.

10 This Act shall be so interpreted and construed as to effect its
general purpose of making uniform the law of the provinces that enact it.
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	CHAPHR I 
	INTRODUCTION 
	1.01 In May , 1985 the Attorney-General referired "The Harried Women's Property Act·, C.C .S.M. c. M70, to the Commission for study and reform. It was requested that the Commission give high priority to this task so that any appropriate recommendations for change could be implemented by the government at the next Se!ssion of the Legislature. Subseqwmtly, the Commission was asked to broaden its terms of reference to include within its mandate certain miscellaneous p1rovisions in other statutes which pe·rtain
	1.02 Duri ng the past decade in Manitoba, extensive change has occurred to alter fundamentally the legal framework for determining spousal rights. "The Harital Property Act" , C.C.S.M. c. M45, and "The HaJ.ntenance Act•, 
	FdIIIJ.ly 

	C.C.S.M. c. F20, are the two princi pal statutes by which this has been 1
	accomplished . When these two statutes were passed , their effect upon and relationshi p to other provincial statutes was cla1rified . With respect to "The Harried women's Property Act• ("the Act"), a section was added to make 
	2
	the Act subject to "The Harltal Property Act•. However, no comprehensive review of the Act was undertaken to examine the ne,ed for its provisions nor was there any ireal study of its proper role in light of these family law 
	statutes . 
	laoth statutes were enacted in October, 1978 and were substantially based upon recommendations in the Commission ' s earl i er Reports on family law 
	reform. See Manitoba Law Reform Commission, Report on Ldllf, Pact I: The support OblJ.gation and Part II: Property Disposition ( Reports #23 and 
	FdIIIJ.ly 

	#24, 1976). 
	2see section 9.1 of "The Women's Property Act", enacted S.M. 1978, c. 27, s. 8. 
	HaccJ.ed 

	1.03 In this Report, we attempt to provide such a review. It is a timely study, given this recent family law reform and the subsequent advent of the Canadian Charter of Rights and Preedoms. We b1?gin, in Chapter 2, with a brief historical background to married women's property legislation to determine its origins -why it was passed, what changes it sought to effect, etc. We then summarily trace the amendments which were made to the legislation since its inception in the late 19th century and conclude with a
	Report. 
	2 
	ly he 
	ly he 
	ly he 
	CHAPTER 
	2 

	a 
	a 

	to t, 
	to t, 
	HISTORICAL BACKGROUND 

	.he an on 1st ,ur 
	.he an on 1st ,ur 
	2.01 The common law regarded a married woman as a mere dependant of her husband . Well over a century ago, John Stuart Mill observed that "(m]arriage is the only actual bondage known to our law. There remain no legal slaves, 1 except the mistress of every house" . A married woman was assigned a unique status which denied her legal existence as a person independent of her husband . Blackstone, amongst other jurists, has explained the unique legal status of a married woman via the doctrine of unity of legal p

	TR
	By marriage, the husband and wife are one person in law; that is, the very bei1ng or legal existence of the woman is suspended during the marriage, or at least is incorporated and consolidated into that of the husband; under whose wing, protection ,and cover, she performs everythi ng; and is therefore called in our law-french a feme-cove•rt, foemina viro co-operta: is. said to be covert bacon , or under the protection and i nfluen(e of her husband, her baron or lord; and her condition during her marriage is

	TR
	More recently, Pollock and Maitland have countered that the main idea which governed the law of husband and wife was not that of "unity of person" but that of guardianship, which the husband had over the wife and her 3property. "Guardianship", rather than that of the "unity of legal personality" may be the more precise term to describe the unique status of a 

	TR
	1J. S. Mi 11, 
	'The Subjugation of Women 
	( 2d ed. 
	1869) 
	at 147. 

	TR
	2w. 
	Blackstone, commentaries 
	on The Laws of England (19th ed. 
	1836) 
	at 442. 

	TR
	32 F. Pollock 405-406. 
	and 
	F. Maitland, 
	The 
	History 
	of Bngllsh 
	Law 
	(2d 
	ed. 
	1968) 
	at 

	TR
	3 


	married woman since the latter expression fails to address adequately the fact that it was the wife's legal personality which fused with the husband's, and not vice VE?rsa, or collectively as a distinct status. 
	2.02 A married woman's legal dependence upon her husband was based, in part, uponi her proprietary restrictions. That is, the co11111on law placed certaIn restrictions on a married woman with respect to her ability to own, acquire and dispose of property. These limitations varied in accordance with the type etf property i nvo1 ved. With respect to personalty, a married woman was incaparble of owning, acquiring or disposing of it. On marriage, her personalty vested absolutely i n her husband : he could dispo
	II
	creditors. Similarly, a married woman was incapable of acquiring or disposing of her freehold land . On marriage, although she retai ned title to her land, her husband became entitled to its i11111ediate possession and to all reints and profits from it during the course of the marriage. Her husband coiuld dispose of his interest in the land; it was only upon his death that a married woman regained her full property rights . Leasehold interests and i ntereists In intangible movable property (e.g. interests i
	freeho.ld 
	5 

	2.03 81ecause a married woman had no prop,erty during marriage, she was incapable of satisfying any debt or liability which might be imposed upon her. Distinct rules were developed in the co11111on law as a result of her proprietary disabilities. These rules governed her legal capacity in those 
	4An exception to this rule pertained to paraphernalia (apparel, ornaments, etc.) of the wife. Although this property belonged to the husband during the marriage and he could dispose of it inter v.tvos, he could not dispose of it by will, a1r1d it reverted to his wife on his death. 
	5His wife resumed her rights at her husband's death if the property was not alienated during marriage. However, if the wife predeceased her husband, she lost all rights to the leasehold interest. 
	4 
	fact 
	fact 
	fact 
	branches 
	of 
	the 
	law pertaining 
	to 
	contract, 
	tort, wi 11 s 
	and 
	estate as we11 
	as 

	, 
	, 
	and 
	certain 
	rule:s 
	of 
	civil 
	procedure. 
	In 
	the 
	area 
	of 
	contract, 
	a 
	married 
	woman 

	TR
	was 
	incapable of contracting 
	on 
	her 
	own 
	behalf. 
	The 
	rights 
	to any pre-nuptial 

	TR
	contracts 
	vested 
	in 
	her 
	husband 
	on 
	marriage and 
	:she 
	and her husband 
	were 
	made 

	I, in laced 
	I, in laced 
	jointly liab·le for them during the course of tort, a woman upon marriage remained 
	of their marriage.6 In capablre of conmitting a 
	the field tort and 

	own, 
	own, 
	liable 
	for 
	ainy 
	torts 
	conmitted 
	by her, 
	but 
	her husband 
	became jointly liable 

	with 
	with 
	with 
	her 
	for 
	all 
	torts 
	regardless 
	of 
	whether they 
	were 
	conmitted 
	prior to 
	or 

	TR
	during the cc1urse 
	of 
	t heir marriage. 
	The 
	doctrin•e of 
	interspousa1 i1m1un\t-y in 

	woman 
	woman 
	tort 
	meant 
	that 
	neither 
	husband 
	nor 
	wife 
	could 
	sue 
	one 
	another 
	in 
	tort. 
	In 

	, 
	, 
	her 
	the 
	area 
	of 
	wills 
	and 
	estates, 
	a 
	married 
	woman 
	was 
	incapable of making 
	a 
	will 

	!ither 
	!ither 
	without 
	her 
	husband's 
	irrevocable 
	consent. 
	Finally, 
	special 
	rules 
	of 
	civil 

	> 
	> 
	his 
	procedure developed 
	for 
	a 
	married 
	woman 
	such 
	that 
	she 
	could 
	not 
	sue or be sued 

	19 
	19 
	or 
	without her husband being joined in the action. 

	.le to 
	.le to 

	,n and 
	,n and 
	2.04 The 
	conman 
	law 
	rules which 
	pertained to married women's 
	property were 

	Her 
	Her 
	thought 
	to 
	be 
	unfair 
	to 
	married 
	wome n. 
	In 
	response 
	to 
	the 
	unfairness, 
	equity 

	death 
	death 
	modified 
	the 
	conman 
	law 
	rules 
	by 
	three 
	principles . 
	The 
	first 
	principle 
	was 

	!rests 
	!rests 
	known 
	as 
	the wife's 
	equity 
	to 
	a 
	settlement . 
	When 
	a 
	husband took 
	court action 

	ts 
	ts 
	or 
	to 
	obtain 
	possession 
	of 
	his wife's 
	property, 
	equity compelled 
	him 
	to 
	settle 
	a 

	Her 
	Her 
	portion 
	of 
	the 
	property 
	on 
	his 
	wife 
	and 
	children. 
	Later, 
	the 
	Court 
	of 

	·ests. 
	·ests. 
	Chancery 
	permitted 
	claims 
	for 
	t he 
	settlement 
	of 
	property 
	to 
	be 
	initiated 
	by 

	o the 
	o the 
	the 
	wife 
	or 
	children. 
	The 
	second 
	modification 
	was 
	the 
	doctrine 
	of 
	separate 

	1ng 
	1ng 
	as 
	property. 
	This 
	doctrine 
	allowed 
	property 
	to 
	be 
	given 
	to 
	a 
	trustee 
	for 
	the 

	I then 
	I then 
	separate 
	use 
	of 
	a 
	married 
	woman. 
	The 
	married 
	woman 
	could 
	dispose 
	of 
	the 

	TR
	separate 
	property 
	both 
	inter 
	vivos 
	and 
	by wi 11. 
	Later, 
	in 
	the 
	absence 
	of 
	a 

	TR
	trustee 
	being 
	appointed, 
	the 
	Court 
	of 
	Chancery 
	deemed 
	the 
	married 
	woman's 

	e 
	e 
	was 
	husband 
	to 
	hold 
	her 
	property 
	in 
	trust 
	for 
	her. 
	Thi s 
	separate 
	property 

	upon 
	upon 
	principle 
	a11owed 
	a 
	married 
	woman 
	to 
	protect 
	some 
	of 
	her 
	property 
	from 
	her 

	f 
	f 
	her 
	husband 
	and 
	his 
	creditors. 
	The 
	doct rine 
	of 
	restrai nt 
	on 
	anticipation was 
	the 

	;e 
	;e 
	third 
	principle. 
	It 
	restrained 
	a 
	married 
	woman, 
	t o 
	whom 
	property 
	had 
	been 

	TR
	given 
	for 
	her 
	separate 
	use, 
	from 
	alienat ing 
	the 
	property 
	or 
	anticipating 
	the 

	TR
	future 
	income 
	from the property during 
	her marriage. 
	This third principle was 

	ients, 19 the 
	ients, 19 the 
	benef icial 
	for 
	three 
	reasons. 
	It 
	prevented 
	the 
	husband 
	from 
	unduly 

	of 
	of 
	it 
	influencing his wife with 
	respect to her property. 
	It also allowed 
	a 
	settlor 

	s I, 
	s I, 
	not she 
	6After her husband's death, ante-nuptial contracts. 
	a 
	woman 
	could 
	aga,in 
	sue 
	and 
	be 
	sued 
	on 
	her 

	TR
	5 


	to benefit his married daughter without interference from her husband. Finally, it protected the interests of those persons who would be entitled to inherit on the death of the married woman. 
	2.05 These three principles devised by equity helped to alleviate the restrictions of the common law rules respecting a married woman's property. They did not, however, satisfactorily resolve the plight of married women . The chief criticism of the equitable principles was that they principally 
	7
	benefitted the "daughters of the wealthy". The doctrine of separate estate, for exampl e, "could only be invoked through the mechanism of a will or a marriage s1~ttlement and the latter was such a cumbersome and expensive 
	8
	vehicl e that only the rich could afford it". P1ccordingly, although equity removed some of the proprietary limitat i ons of married women, it introduced one law for r i ch women and another for poor women. Legislators were called upon in the latter half of the 19th century to rise to the task of implementing broader reforms directed to both the inequalities at common l aw and at equity. 
	2.06 The British Parliament, through a series of Married Women's Property Acts, sought to give married women equal ity with married men in matters of status and capacity and to introduce a regime of separate property. The earliest of these reforms were received into Ma1nitoba law as of July 15, 
	9
	1870 and can be briefly summarized. By virtw? of legislation passed in England in 18!57, a married woman could dispose of her reversionary interests in her own estate as if she were a feme sole. She coul d also release or extinguish her right to a settlement out of her own estate to which she might be entitled, with her husband's concurrence, if there were no restraint on 
	10
	alienation. Other legislation passed in the saime year gave her the status of feme sole 1,,l'ith regard to property which she acquired or inherited while 
	7M. Mccaughan, The Legal Status of Harried Women in Canada (1977), at 19. 
	Brbid. 
	9see subsection 51(3) of "The Queen's Bench Act", C.C.S.M. c. C280. 
	1OThe Harried Women's Reversionary Interests Act, 1857, 20 & 21 Vi ct., c. 57, s. l (U.K.) . 
	6 
	11
	judicially separated from her husband. She was also considered a feme
	nd. 
	sole for the• purposes of contract and tort, and to sue and be sued in civil
	to 
	proceedings, while judicially separated. 
	2.07 Not long after Manitoba became a province in 1870, the Legislature
	2.07 Not long after Manitoba became a province in 1870, the Legislature
	the 
	the 

	passed a series of Marital Property Acts to modify the rules of colllllon law and 
	ty. 
	ty. 

	equity governing a married woman. Most of th,ese were patterned after the 
	en. 
	en. 

	English legislation. Not surprisingly, these reforms were easily accepted in
	lly 
	lly 

	Manitoba as well as the other prairie provinces:
	ate 
	ate 
	The egalitarian environment of ive society in which women were as fabric of the community as their
	or 

	ity 

	trespass into roles traditionally 
	the Canadian frontier created a vital to the economic and social spouses. lrJhile they did not often reserved for males, pioneer women 
	the Canadian frontier created a vital to the economic and social spouses. lrJhile they did not often reserved for males, pioneer women 

	ced were of equa 1 importance with their husbanids and brothers in the domestic economy, and were able to participate in colllllunity
	led 
	led 

	institutfons from schools and churches to 1farm organizations. Not of surprisingly, therefore, reforms adopted in industrial England were easily accepted on the 2 
	law 
	Prairies.
	1


	2.08 The underlying philosophy in these various Married Women's Property 
	2.08 The underlying philosophy in these various Married Women's Property 
	2.08 The underlying philosophy in these various Married Women's Property 

	Acts was to secure reform through numerous small extensions to existing rules rty 
	rather than via a broad restructuring of the legal framework governing married of 
	women. This method "precluded the possibility of a clear statement of the law The 13
	and resulted in a series of complicated and often ambiguous statutes". 
	and resulted in a series of complicated and often ambiguous statutes". 
	15, 

	The reforms introduced by the various Married Women's Property Acts, and in 
	re1ated l egi s 1 ation, are sulllllari zed below, accord"ing to subject c 1 ass ifi cation. sts 
	or l. Property. Manitoba legislation enacted in 1875 introduced inroads into the colllllon law rules which restricted a married woman's ability
	ght 
	ght 

	to own and enjoy property. It provided 1lhat a married woman could on 
	tus 
	tus 
	1The Hatrlmonlal causes Act, 1857, 20 & 21 Viet., c. 85, ss. 25, 26 
	1

	(U.K.). 
	2Law Reform Commission of Saskatchewan, Tentative Proposdls for an Equall ty of Status of Harried Persons Act ( 1981) at 1-2. 
	1

	l3supra n. 7,. at 20. 
	7 
	C. 
	hold and enjoy her personal and real However, the married woman was sti 11 not entitled to her earnings during marriage, except in limited circumstances. 5 Reforms in 1881 provided that a married woman was entitled to her wages during marriage, and could hold, enjoy and dispose of her earnings as if she were a feme sole.lili Conveyances between husband and wife became valid and a marrie1d woman over 21 years of age became able to convey her property without the concurrence of husband as if she were a feme s
	property.14 
	1


	1An Act resix~ct1ng separate rights of property· of ma.rr1ed women, S.M . 
	4

	1875, c. 25, s. l . This rule applied to women who married on or after May 14, 1875 without a marriage settlement, and to all her real and personal proper ty whether the property was obtained before or aftE!r her marriage, with the exception of property received from her husband during the marriage. Women who married prior to May 14th, 1875 without a marriage settlement, were entitled to hold and enjoy property not then possessed by their husbands (An Act respecting separate rights of property of ma.cried w
	15A married woman was only entitled to her earnings if she were granted an order of proteiction, which was obtainable where a wife was deserted by her husband, where her husband was a lunatic or in other limited circumstances (An Act respecting separate rights of property of married women, S.M. 1875, C. 25, SS. 5, 6). 
	16An Act: to a!lllend certain of t:he Acts forming part of t:he consolidated Statutes of Han.1t:oba, S.M. 1881, c. 11, ss. 74, 75. 
	11"The Real Property Act of 1889", S.M. 1889, c . 16, ss. 32, 33; "The Harried Woman's Real Estate Act•, S.M. 1890, c. 17, s. 3. 
	lB•The Harried Women's Property Act", S.M . 1900, c. 27, s. 3. In addition, the m~rried woman in her will could appoint certain, property to be liable for her debts and other obligations. 
	8 
	8 

	:he 1e, of a wife's property (which could not a1ttach to a man's property) was 
	abolished.19

	a 1ld Concurrent with these reforms respecting a married woman's capacity a 
	to own and enjoy her property, married women's property legislation ·ty gradually reduced a husband's rights to his wife's property. The 1875 17 le~Jislation provided that a husband could no longer claim against his 
	:he 
	:he 

	wife's separate property during her lifetime, nor could he render her :y, property liable for his In 1881, when a married woman's earnings became part of her separate estate, her husband could no
	debts.20 

	:he longer render them subject to his debts. Neither could his wife's personal rroperty be subject to his debts, even if he had possession of them.2 
	m 

	2. Contracts . In 1875, legislation was passed whereby a married woman became 1iab1e for her ante-nuptial contracts and debts to the extent of her separate She was made responsible as well for an~• debts, liabilities or obligations contracted or incurred with res,pect to her separate property, in her own name, during the 
	property.22 

	.M. 
	.M. 
	14, 
	·ty the nen ?re :An 

	C. l9"The Ha.cried Women•s Property Act", S.M. 1945, c. 34, ss . 4(2), (3), (4). This provision applied to instruments ex,~cuted after January l , 1946; 
	an restrictions on alienation and anticipation attaching to property in documents 1er executed pri1or to January 1, 1946 remained unchanged. The 1945 Act was based :es on The Married Women's Property Act which was recorrmended at the Conference of rs, Corrmissioners on Uniformity of Legislation in C,rnada, in 1943: Conference of 
	Corrmissioners on Uniformity of Legisl ation in Canada, Hodel Acts Recommended from 1918 to, 1961 inclusive (1962) at 223-226. 
	:ed 20An Act r,especting separate rights of propE~rty of ma.cried w-omen, S.M. 1875, C. 25 , SS. 1, 2, 13, 20. 
	'he 21An Act to a.mend certain of the Acts formil'lg parts of the consolidated Statutes of Ha.nitoba., S. M. 1881, c. 11, s. 75. 
	In 22An Act r,espect1ng separate rights of property of ma.cried w-omen, S.M.
	be 
	be 

	1875, c. 25, s. 14. This rule applied to women who were married after May 14th, 1875 and who owned separate property, not settled by ante-nuptial contract. 
	9 
	9 
	Her liability was later increased so that she became liable on any contract respecting her realty as if she were a feme sole.24 A married woman's capacity to contract and her liability for her contracts were further increased by the Act of 1900. A married woman became capable of enterin,g into and rendering herself liable on any contract, and while her liability for her ante-nuptial debts and contracts continued on1 y to the extent of her separate property and jointly with her husband, her property became "
	marriage.23 
	entitled.25 

	personally, with liability being imposed upon her property. 
	Meanwhile, a husband's liability for his wife's obligations decreased proportionately. In 187527 a husband's liability for his wife's ante-nuptial debts and contracts was reduced so that he was liable only to the extent of the interest that he obt ained in his wife's separate property on marriage . In addition , no longer was a husband liabl e for the debts, obligations and liabilities contracted and 
	23An Act respecting separate eights of pcopeirty of married women, S.M. 1875, c. 25, ss. 20, 22. 
	2An Act to amend certain of the Acts forming pact of the Consolidated Statutesofl'ifanitoba, S.M. 1881, c. 11, s. 77. 
	4

	25-TheHaccie•dWomen'sPcopectyAct", S.M. 1900, c. 27 , ss. 11, 12, 15. 
	26An Act to amend "The Harried Women's Pcopec·ty Act•, S.M. 1937, c. 28, ss. ,. 2. 
	27An Act respecting separate eights of pcopeJrty of macc1ed women, S.M. 1875, c. 25, ss. 15, 22. 
	10 

	le incurred by his wife in her own name during their marriage, with le respect to her separate property. The reforms which were introduced .y in 188128 eliminated a husband's liability for his wife's A employment and business debts and her own contracts. In 1945, a f husband's 1 i ability for his wife's ante-nuptial debts and contracts 
	t1 was eliminated_29 :e 1e Torts. In 1875, a husband's liability for his wife's torts was
	3. :y eff,ectively reduced .30 Although a husband remained liable for his IS wife's torts, execution on any such judgment was first to be levied IS against her separate property. In 1937, a husband's liability for :e his wife's torts, qud husband, was f"inally However, :o the conrnon law rule that a husband and wife could not sue one another .0 in tort continued. A limited encroachment on the interspousal !6 inrn11Jnity in tort rule was made in 194532 when a husband and wife !d became able to sue one anothe
	abolished.31 

	's 
	's 
	le 's 1d 
	28An Act to dlllend certdin of the Acts forming pdrts of the Consoliddted Stdtutes of Hdnitobd, S.M. 1881, c. 11, s. 56. 
	29"The Hdrrfod Women's Property Act", S.M. 1945, c:. 34, s. 5(l)(b). 

	30-An Act respecting separate rights of of llldcried "'omen", S.M. 1875, c. 25, s. 3. 
	proper.Cy 
	4. 

	31An Act to dlllend "The Harried Women's Property Act·, S.M. 1937, c. 28, s. 1. 
	31An Act to dlllend "The Harried Women's Property Act·, S.M. 1937, c. 28, s. 1. 
	32"The Hdrried Women's Property Act", S.M. 1945, c. 34 s. 7(2) . The section also permitted a married woman to sue her husband in tort in order to protect and secure her property. 

	l, 33see "The Harried Women's Property Act", S.M. 1973, c. 12, s. 1, which enacted the reconrnendations of The Manitoba Law Reform Conrnission, Report on 
	4. the Abolition, of Interspousdl Immunity in Tort (Report #10, 1972). An (Footnote continued to page 12) 
	11 
	11 
	4. Wills and estates. Because a married woman could not acqui re, hold or dispose of property, she was not able to act as a trustee of other persons' property , nor could she dispose of property by wil l. Marrie,d women's property legislation in the late 19th century and early 20th century modified the common law in the area of a married woman's capacity to act as a trustee and to dispose of property by will. With respect to her capacity to act as a trustee, legislation was enacted in 1900 to allow her to b
	unmarriect.35 
	husband.36 
	unmarried.37 


	(Footnote continued from page 11) exception was made for torts committed prior to the coming into force of the Act. 
	34.The HaccieCJl Women's Property Act• , S.M. 1900, c. 27, s. 17. This section was inserted into "The Trustee Act" in 1931 (S.M. 1931, c. 52, s. 
	29) and continues to be retained in "The Trustee Act", C. C.S.M. c. Tl60, s. 36. 
	35.The Harried Women's Property Act", S. M. 1945, c. 34, s. 3(f). 
	36•An Act cesJpecting separate eights of pcopect\/ of married women•, S.M. 1875, c. 25, s. 16. 
	3.The Harried Women's Property Act", S. M. 1900, c. 27, ss. 3, 6. 
	7 

	12 
	12 

	1ld 5. Rulles of civil procedure. As to a married woman's capacity to sue 1er and be sued, the first legislative inrnads in 1875 provided that she 
	l. could sue or be sued alone on her ante-nuptial contracts or ind However, so long as her husband remained in Manitoba, he :ed was to be made a party to any action respecting these obligations. by ThEi 1881 legislation39 further altered a married woman's colllllon law 10n inability to sue or be sued by providing that she had the same ·ix remedies to protect her separate property as if unmarried; she could ict ma i1 ntain an action in her own name for the recovery of her separate ind property and could be s
	detits.38 
	4

	to brought by or taken against her. The 1937 Act41 specified that a rs, married woman could sue and be sued in all respects as if she were a 1th 
	feme sole. 
	feme sole. 
	;he 

	2.09 "Tlile Harried Women's Property Act" today consists of 10 sections. 
	;he 
	to 

	;he The legislation is reproduced in Appendix A. Sections 3, 5 and 7 are enabling 
	provisions. Collectively, they essentially stipulate that a married woman has 
	full independent rights in the fields of property, contract , tort, wills and 
	estates and civil procedure. Section 3 is the major provision. It lists six 
	rights and ,obligations and states, in respect to these, that a married woman 
	shall be treated as if she were unmarried. To paraphrase, it stipulates that 
	a married w1oman (1) can acquire, hold and dispose of any property; (2) is 
	liable for all her ante-nuptial obligations; ,(3) can enter into and incur 
	the liability for any contract, debt or obligation; (4) can sue or be sued alone 
	in any acti,on; (5) can be personally liable on a judgment or order; and (6) 
	liS can act in a fiduciary or representative capacity. Section 5 is complementary 
	s. 
	s. 
	s. 
	"An act respecting separate rights of prope•rty of married women," S.M. 
	38

	1875, C. 25, SS. 18, 22 . 
	.H. 

	9An Act to amend certain of the Acts forming part of the Consolidated Statutes of Manitoba, S.M. 1881, c. 11, s. 78. 
	3

	40"The Harried Women's Property Act", S.M. 1900, c. 27, s. 11. 
	40"The Harried Women's Property Act", S.M. 1900, c. 27, s. 11. 
	1An Act to amend "The Harried Women's Propert,y Act", S.M. 1937 , c. 28, s. 
	4

	l. 
	13 

	to sec,tion 3 in that it clarifies that a husband! is not liable qua husband for any torts comm,•tted by h., s w,•fe or for any pre-nupt ,a• l contracts . Pursuant to section 7, a husband and wife may use any remedy for the protection andl security of their respective properties against all persons, including one another. Subsection 7(2) abolishes interspousal immunity in tort. 
	42 

	2.10 The remainder of the Act deals with essentially procedural and transitional miatters. Section 8 is one of the mo,re commonly used provisions in the legisl,ation . It establishes a procedure by which either spouse may apply, in a summary way, to have the court determine any questi on regarding title to or possession of property. The exact use of this procedure will be set forth in greater detail in the succeeding Chapter. Suffice i t to say here that the court's discretionary power under sectio,n 8 is l
	43
	43

	Act" . Section 4 generally establishes transitional rules with respect to property matters and abolishes restraint on anticipation. Fi nally, section 6 encompasses certain saving provisions, the first of which is specifically addressed in Chapter 3 in reference to a married woman's right as agent to pledge her husband's credit. 
	2.11 It can be seen that the Act as it stands today contains a hotchpotch of var ious prnvisions which loosely pertain to the legal status of married women. No doubt, for reasons of clarity alome, the legislation needs redrafting. There are also, however, certain provisions in the legislation itself, and generally in the colllllon law, which substantially requi re updating. These are addressed in Chapter 3 wh1~re we al so set forth our recolllllendat ions for reform. It is our hope and expectation that thes
	42This prov1s1on, which is contained in subsection 5(1) is, by subsection 5(2), made subject to "The Highway Traffic Act" , C.C.S.M. c . H60. It would seem that this proviso refers to subsection 153( 3) of "The Highwdy Traffic Act" whereby a1 driver of a motor vehicle is expressly deemed to be the agent or servant of the owner thereof if (s)he lives with the owner and is a family member. 
	43see secti ons 9 and 9.1 of the Act (Appendix A). 
	14 
	14 
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	e 
	to cause the with clearly generally. 

	d 
	d 

	y 
	y 

	,e 
	,e 

	:y .o 
	:y .o 

	.o 
	.o 

	h ,d IS 
	h ,d IS 

	e s 
	e s 

	,n d .c 1t y 
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	removal of many obscure, archaic pro,visions and their replacement articulated legislative principles aimed at married persons 
	removal of many obscure, archaic pro,visions and their replacement articulated legislative principles aimed at married persons 
	15 
	CHAPTER 3 RECOMMENDATIONS FOR REFORM 

	A. GENERAL PROVISION REGARDING EQUALITY 
	3.01 We saw in the preceding Chapter that married women's property l egislation reimoved the principal disabilities reispecting legal status and property rights which affected married women. The necessary changes to the conmon law were made by way of a series of piecemeal reforms put into pl ace a 
	little at 
	little at 
	little at 
	a 
	time, 
	over 
	the 
	course 
	of 
	many 
	years. 
	This 
	process 
	accounts 
	for 

	the 
	the 
	archaic 
	language 
	of 
	Manitoba's 
	present Act, 
	its confusing 
	structure, 
	and 

	its lack of 
	its lack of 
	a clear statement 
	respecting equality. 


	3.02 The q1ue.stion for consideration now is tc1 what extent "The Harried women's Property Act" can be both simplified and modernized. Our concern with the Act is that because of its exclusive focus on married women, the tone is paternalistic, and because of its age and structure, the language is unnecessarily obscure and complex . The Law Reform Conmission of Saskatchewan points out: 
	In practice, many of the anachronistic aspects of [the Act] ... are often ignored. Moreover, the archaic fonrn in which it is cast makes it increasingly difficult to transl ate it i nto modern practice. Perhaps one reason for leaving the legislation unchanged is that not even lawyers and judges are any longer sure just what some of the more obtruse [sic] provisions rea"lly mean, and what the consequences of repeal might be.l 
	In practice, many of the anachronistic aspects of [the Act] ... are often ignored. Moreover, the archaic fonrn in which it is cast makes it increasingly difficult to transl ate it i nto modern practice. Perhaps one reason for leaving the legislation unchanged is that not even lawyers and judges are any longer sure just what some of the more obtruse [sic] provisions rea"lly mean, and what the consequences of repeal might be.l 

	3.03 It is the Commission's view that the essential reforms contained within "The Hc1rried women's Property Act" should now be housed within more general, and inclusive, legislation. Three other provinces have taken such an approach. The text of the Ontario provisions, for example, is as f ollows : 
	2 

	l Law Reform Commission of Saskatchewan, Tentative Proposals for an Equality of status of H,trr1ed Persons Act ( 1981) at 5. 
	2Fc11111ly Law Heform Act, R.S.0. 1980, C. 152, s. 65 ; Fd1111ly Law RefoL·m Act, . 1974, c. F-2.l, s. 60; The Equality of Status of Harrled Persons Act, S.S. 1984-85, c. E-10.3, s. 2. 
	R.S.P.Ll
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	li5(1) For all purposes of the law of Onta1rio, a married man has a legal p,ersonality that is independent, sep,arate and distinct fr011 that of his wife and a married woman has a legal personality that is independent, separate and distinct from that of her husband. 
	li5(1) For all purposes of the law of Onta1rio, a married man has a legal p,ersonality that is independent, sep,arate and distinct fr011 that of his wife and a married woman has a legal personality that is independent, separate and distinct from that of her husband. 
	li5(1) For all purposes of the law of Onta1rio, a married man has a legal p,ersonality that is independent, sep,arate and distinct fr011 that of his wife and a married woman has a legal personality that is independent, separate and distinct from that of her husband. 

	(2) A married a11 purp,oses and person. 
	(2) A married a11 purp,oses and person. 
	person in a11 
	has and shall be accorded legal capacity for respects as if such person were an unmarried 

	·ty 
	·ty 

	ind ;he or 
	ind ;he or 
	(4) The purpose of subsections (1) and (2) is to make the same law apply, and apply equally, to married men ctnd married women and to remove ainy difference therein resulting from any coR1110n law rule or doctrine, and subsections (1) and (2) shall be so construed.3 

	tnd 
	tnd 
	and 
	3.04 Subsection (1) married women have 
	of Ontario's section li5 states that both married men legal personalities sep,uate and distinct from their 

	TR
	spouses. 
	The 
	purpose 
	of 
	the 
	subsection 
	is 
	to 
	remove 
	from 
	the 
	law 
	any 

	led 
	led 
	remaining implications from the notion of unity of personality. 
	The effect of 

	irn 
	irn 
	subsection 
	(2) 
	is to 
	ensure 
	for all married 
	pers1ons 
	the capacity to sue 
	and be 

	ine is 
	ine is 
	sued, to contract, and to acquire and dispose of Appeal ha1s interpreted these provisions as 
	of property. The Ontario Court bedng sufficient to take away a 

	~an 
	~an 
	man's 
	right 
	to 
	bring 
	an 
	action 
	based 
	on 
	criminal 
	conversation because the 
	new 

	TR
	equality provision "abolishes any proprietary 4husband previously had in his wife".
	interest 
	that 
	it 
	is 
	said 
	a 

	TR
	3.05 Both subsections (l) and (2) of Ontario's section li5·are specifically limited by tlhe rule of construction found in subs,ection (4).5 There are two 

	,re an 
	,re an 
	3R.S.O. 1980, c . 152. 4skinner v. Allen (1977), 18 O.R. (2d) 3 at 9 (C.A. ) . In Manitoba, the action for criminal conversation was abolished in 1982 by paragraph 2(l)(a) of "The Equa11.t,y of Status Act", C.C.S.M. c. El30. 

	tty 
	tty 
	5for a discussion of the Ontario provision, 17 
	see M.C. Cullity, "Family Law (F1::1otnote continued to page 
	18) 

	Jcm led 
	Jcm led 


	limitations. First, subsection (4) restricts the operation of subsections (1) and (2) to inequities "resulting from any co111non law rule or doctrine". This phrase has been interpreted to mean that statutory rules are unaffected. Thus 
	limitations. First, subsection (4) restricts the operation of subsections (1) and (2) to inequities "resulting from any co111non law rule or doctrine". This phrase has been interpreted to mean that statutory rules are unaffected. Thus 
	6 7
	in Kendall v. Kendall and Demers v. L>emers the Ontario High Court of Justice found that the statutory action for alimony, which is available only to a wife, is unaffected by the general equality statements found in subsections (1) and (2) of the Ontario section. 
	3.06 Secondly, subsection (4) states that subsections (1) and (2) are to be construed in light of a particular purpose, \olhich is that the law should apply equally to married men and married women . In our view, this limitation is intended to preserve laws which have their basis in the concept of unity of personality but which do not discriminate against the wife. Thus the law of criminal conspiracy, which is that neither husband nor wife can be found guilty of conspiring together because they are to be co
	8 
	person, woulld likely be unaffected by subsections (1) and (2). So, too, 
	would the rule that neither spouse is compellable to disclose any 9
	co111nunication made by his or her spouse during marri age, and the rule that 
	(Footnote continued from page 
	(Footnote continued from page 
	(Footnote continued from page 
	17) 

	Reform 
	Reform 
	-A Leigislative Response!" 
	(1976-77) 
	3 E. T.Q
	. 
	129. 
	It is of note 
	that 

	the 
	the 
	rule 
	of 
	construction 
	i s 
	omitted 
	from 
	both 
	Prince 
	Edward 
	Island 
	and 

	Saskatchewan 
	Saskatchewan 
	legislation. 


	6(1978) , 82 D.L.R. (3d) 278 (Ont. H.C.J.) . 
	7(1978), 3 R.F.L. (3d) 207 (Ont. H.C.J.) . 
	BKowbel v. 7'he Queen, (1954] 4 D.L.R. 337 (S.C.C.). However, it is not clear whether or not a provincial equality statute will affect the interpretation of federal legislation in any ,~vent: see Kowbel, at 341 (Taschereau J.) and 343 (Estey J.). 
	This rule is found in "The Evidence Act", C.IC.S.M. c. E150, s. 10, and would therefore be unaffected by a general equality provision which is limited in its application to non-statutory law. Abol'ition of the rule has been reco11111ended by the Federal/Provincial Task Force on Uniform Rules of Evidence: Ccanada, Report of the Federal/Provinrcial Task Force on Uniform Rules of Evid•~nce (1982) at 413. 
	9

	18 

	:ll tis 
	:ll tis 
	:ll tis 
	communication of a defamatory publ ication which would give 
	statement between spouses does not constitute 10rise to an action for defamation. All of 

	,us 
	,us 
	these 
	rules 
	recognize 
	the 
	confidential 
	relations.hip 
	between 
	spouses 
	and 
	none 

	1gh 
	1gh 
	is 
	discriminatory. 
	The 
	rule 
	of 
	construction 
	found 
	in 
	subsection 
	(4) 
	is, 
	in 

	is ,ts 
	is ,ts 
	our view, intended to ensure continued recognition 11they afford equal treatment for men and women. 
	for 
	such 
	rules 
	as 
	long 
	as 

	TR
	3.07 
	The 
	Commission 
	believes 
	that 
	legislaticin 
	similar 
	to 
	that 
	found 
	in 

	to 
	to 
	subsections 
	lf>5(1), 
	(2) 
	and 
	(4) 
	of 
	the 
	Ontario 
	Family 
	Ld11f 
	Reform Act 
	should 

	1ld 
	1ld 
	be 
	enacted 
	in Manitoba. 
	Such 
	legislation would 
	effectively abolish the basis 

	I0n 
	I0n 
	which 
	existed 
	at 
	conwnon 
	law 
	for 
	the 
	disabilities 
	placed 
	upon 
	married 
	women . 

	of 
	of 
	The 
	specific 
	provisions 
	contained 
	within 
	sections 
	3 
	and 
	5 
	and 
	subsections 

	of 
	of 
	7(1) 
	and 
	(3) 
	of 
	"The 
	Harried 
	Women's 
	Property 
	Jlct" 
	could 
	then 
	be 
	repealed. 

	md 
	md 
	The 
	abolition 
	of 
	interspousal 
	tort 
	inwnunity 
	now 
	located 
	in 
	subsection 
	7(2) 

	Ine 
	Ine 
	will 
	be discussed 
	later in this Report at para . 
	3.74. 

	10, 
	10, 

	Iny 
	Iny 
	3.08 One 
	change 
	which 
	we 
	would 
	make 
	to 
	Ontario's 
	subsection 
	(4) 
	is 
	to 

	TR
	include the words 
	"or equitable" after "conwnon 
	la,"" 
	so 
	as 
	to ensure 
	that rules 

	TR
	of equity are 
	included within the ambit of the 
	legislation . 
	It is to be noted 

	TR
	that 
	the 
	equitable 
	presumptions 
	of 
	advancement 
	and 
	resulting 
	trust 
	will 
	be 

	TR
	looked at in detail beginning at para. 
	3.36. 

	TR
	3.09 The Conwnission 
	reconwnends: 

	TR
	RECOHHEND.ltTION l 

	TR
	That 
	sections 
	3 
	dlld 
	5 
	dlld 
	subsections 7(1) 
	dlld 
	(3) 
	of "The lfd.rc!ed 

	TR
	Women's 
	Property 
	Act• 
	be 
	repealed and 
	replace d 
	by legislation 
	wh Leh 

	TR
	reads 
	as 1follows : 

	ot 
	ot 

	he 
	he 
	(1) 
	For all purposes of the law of Hdllitoba , 
	a 
	married person has 
	a 

	41 
	41 
	lega.l 
	personallty 
	that 
	is 
	independent, 
	separate 
	and 
	distinct 

	TR
	from 
	that of his or her spouse. 

	nd 
	nd 

	ed 
	ed 

	en 
	en 

	of 
	of 
	lOJ.G. 
	Fleming, The 
	Ld11f 
	of Torts 
	(6th ed . 
	1983) 
	at 507, 
	533. 

	,rm 
	,rm 

	TR
	llwhether 
	the 
	confidential 
	nature 
	of 
	the 
	spousal 
	relationship 
	should 
	be 

	TR
	preserved 
	depends 
	upon 
	considerations 
	which 
	are 
	outside 
	the 
	scope 
	of 
	this 

	TR
	report. 

	TR
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	(2) 
	(2) 
	(2) 
	A 
	ma.Jrried 
	person 
	has 
	dlld 
	shall 
	be 
	accorded 
	legal 
	capacity 
	for 

	all 
	all 
	purposes 
	dlld 
	in 
	all 
	respects 
	as 
	if he 
	or 
	she 
	were 
	d1l 

	Wlllldrried person. 
	Wlllldrried person. 


	(3) The purpose of subsections (1) dlld ( 2) is to make the same ldW appl~,, dlld apply equally, to married meni dlld married women dlld to rt~move dlly difference ln l t resulting from dllY common l aw or equitable rule or doctrine, dlld ( 1) dlld (2) shall be so construed. 
	(3) The purpose of subsections (1) dlld ( 2) is to make the same ldW appl~,, dlld apply equally, to married meni dlld married women dlld to rt~move dlly difference ln l t resulting from dllY common l aw or equitable rule or doctrine, dlld ( 1) dlld (2) shall be so construed. 
	subsectio.ns 


	B. SPECIFIC PROVISIONS REGARDING EQUALITY 
	3.10 In this portion of Chapter 3, we consider specific provisions in the married women"s property legislation and generally in the common law which are in need of reform. 
	1. Married Woman's Right as Agent to Pledge Her Husband's Credit 
	(a) The present law 
	(a) The present law 

	3.11 The right of a married woman to act as a,gent to pledge her husband's credit is no,t dealt with express l y under "Th•~ Harried women's Property Act·. Paragraph o(b), however, does state that the Act does not exempt a husband from liability in respect of those contracts entered into and those debts incurred by his wife for which he would otherwise be liable at common law. The effect of this legislation is to perpetuate the common law rules pertaining to a husband's liability for his wife's contracts an
	3.12 Them are two agency principles which pe1rtain to the relationship of 12
	3.12 Them are two agency principles which pe1rtain to the relationship of 12

	husband and wife. The first principle applies during cohabitation. That 
	12The first requirement is cohabitation, not marriage. As such, the principle can apply to situations where persons l ive together as husband and wife, whether as an unmarried couple (Rydll v. Sams (1848), 12 Q.B . 4o0, llo E.R . 940) or as a man and his housekeeper (Dehenham v. Hellon (1880), 
	o App. Cas. 24 (H.L.)). 
	o App. Cas. 24 (H.L.)). 
	20 
	13

	is, when a husband and wife live together in a domestic establishment, a 14
	wife is presumed to have her husband's authority to acquire necessaries 15
	that are suitable to his style of living, or that which is permitted by him to be assumed by his wife. The presumption is one of fact, and may be rebutted by th,~ husband showing that his wife did n,ot, in fact, have his 
	13The second irequirement is a domestic establishment. The leading case on this requirement is Debenhdlll v. Mellon, id. at 33, in which Lord Selborne stated that the hotel in which the husbaInd and wife resided did not constitute a domestic establishment. 
	For 
	For 
	For 
	a 
	genieral 
	description 
	of 
	the 
	first 
	pri1nciple, 
	see 
	Phillipson 
	v. 

	Ha.yter 
	Ha.yter 
	(1870),, 
	L.R. 
	6 
	C.P. 
	38 
	at 
	42. 
	The 
	principle 
	has 
	been 
	applied 
	in 

	Manitoba in Vo.lpi 
	Manitoba in Vo.lpi 
	v. 
	Bell (1908), 
	17 Man. 
	R. 
	417 
	(C.A. ) . 


	14Necessaries include the reasonable supply of a1ctual necessaries of life, whether food, garments or medical attention, but do not include articles of luxury or articles which are extravagant or purchased in excessive quantity: Hiss Gra.y, L.tmited v. Ea.rl (1922), :38 T.L.R. 562 at 565-566 
	Ca.thca.rt 

	(K.B.) . For other authorities, see 22 Ha.lsbury's Laws of (4th ed., 1977) at 680, fn . l, and for Canadian examples;, see Zealand v. Dewhurst (1873), 23 U. C.C.P. 117 at 120-122; Price v. Pdce (1910), 21 O.L.R. 454 at 456 (H.C.;J.); Gebbie v. KershaH, [1927) 3 D.L.R. 156 at 157 (Sask. C.A.); Seldon v. Zdlllborski, [1928) 1 D.L.R. 638 (B.C.C.A . ); OW'en Sound General a.nd Ha.r:1ne Hospita.l v. Hann, [1953) 3 D.L.R. 417 at 423 (Ont. H.C.) . 
	Engla.nd 

	15The husband's standard of living which he permitted his wife to adopt, and not that which is reasonable in light of his salary, is relevant in a determination of what constitutes necessaries . See Bowstead on Agency (14th ed. 1976) at 9·7, fn. 70; 22 Halsbury's Laws of England, supra n. 14, fn. 8. 
	21 
	21 
	16 17

	authority. lhe second agency principle is that a deserted wife is an 18
	agent of necessity for the purpose of pledging her husband's credit for 19
	necessaries. lrhis principle arises where the wife is faultless and does 20
	not have sufficient means to pay for the necessaries. Once this second 
	16The husband can negative the presumption of agency by proving that: 
	(l) 
	(l) 
	(l) 
	(l) 
	he expressly warned the tradesman not to supply goods on credit; 

	(2) 
	(2) 
	the wife was already supplied with a sufficiency of the articles in question; 

	(3) 
	(3) 
	the wife was suppl ied with a sufficient allowance or sufficient means for the purpose of buying the articles without pledging the husband's credit; 

	(4) 
	(4) 
	the husband expressly forbade his wife to pledge his credit; 

	(5) 
	(5) 
	the order, though for necessaries, was excessive "in point of extent" or .. . "extravagant"; or 

	(6) 
	(6) 
	the supplier of necessaries gave credit eixclusively to his wife as principal. 



	See Hiss Gray., Limited v. Earl Cathcart, supra n. 14, at 565 referring to Smith's Leading cases, v. 2 (12th ed.) at 476-477, and at 566. 
	l7rhe deserti o,n may be actua1 or constructi vei. Biberfeld v. Berens, [1952] 2 Q.B . 770 at 777 ff. (C.A.). 
	lBrhe term "ag,ency of necessity" was first used by Lush, J. in Eastland v. Burchell (1878), 3 Q.B.O. 432. While the wife can be analogized to an agent as she can pledge her husband's credit for necessaries and a third party from whom she obtains necessaries can sue her husband" she i s not a true agent because she acts without her husband's authority. Hence, the wife's agency has been referred to as quasi-agency. See J. S. Ewart, Book Review (Anson's LdH of Contracts) (1920), 33 Harv. L. Rev. 627 . 
	19The wife will not be entitled to pledge her husband's credit if she has conm1tted adultery, unless her husband connived at or condoned the offence. 
	20L1ddow 
	20L1ddow 
	20L1ddow 
	v. 
	Wilmot 
	(1817), 2 Stark 86, 
	171 
	E.R. 
	581 (K.B.) ; 
	B1berfeld 

	v. 
	v. 
	Berens, su
	pra n. 17. 

	TR
	(Footnote continued 
	to page 
	23) 
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	agency principle arises, it becomes an irrebutable rule of law. 
	agency principle arises, it becomes an irrebutable rule of law. 
	21 


	3.13 In addition to the above two special p1rinciples, a wife can be an agent of her husband by general agency rules which permit an agent to act on behalf of hi 'S pri nci pal by virtue of actua1 or apparent authority.The genera 1 agency rules, un1 i ke the special agency 1Princi ples, do not limit the scope of a wife 's agency to the purchase of necessaries . They apply equally 
	22 

	(Footnote continued from page 22) 
	(Footnote continued from page 22) 

	Sufficient meians may be available to the wife! from any source, whether employment earnings or payments made to her by her husband pursuant to a court order (L1nehdm v. Holden, (1933] 4 D. L.R. 187 at 192-193 (B.C.C. A.) . But see Sdlldlldllds v. carus, (1945] K.B. 270 at 276 (C . A.) where it was held that the wife could pledge her husband's credit notwithstanding the payments to her from her husband pursuant to a court order, as the order provided her with an amount that would satisfy only her immediate 
	21 Fridman' s Latw of Agency ( 3d ed. 1971) at 72. 
	22An agent may have his principal 's actual authority to represent him or act on his behalf by virtue of (i) a verbal or writt1en agreement between himself and his principal (express agency); or (ii) the principal's conduct which would lead a reasonable third party to conclude that the other is his agent for the purpose of entering into contracts inc i dental to the activity for which the person has express authority (implied agency) . 
	An agent may have his princi pal 's apparent authority when his principal acts in a manner that leads a third party to believ1e that he has authorized a person to act on his behalf , and the third party, relying on his belief, enters into a transacti on with the apparent agent, that is withi n the scope of the agent ' s ostensible authority. The principal will be estopped from denying the agency, whether the ostensible agent had no authority or merely acted i n excess of his authority (agency by estoppel). 
	23 
	23 
	to married men and women, and do not require either cohabitation (as does the presumed agency of cohabitation) or desertion b~• the husband with faultless conduct by the wife ( as does the wife's agency of necesslty). On the other hand, the general agency rules are more restrictive than the wife's agency of necessity in that the latter allows a wife to plEidge her husband's credit for necessaries even when her husband has specificall~f forbidden her to pledge his credit or has forbidden a third party from e
	3.14 These two special agency principles arose at colllllon law because of the distincti1ve legal position of married women. In particular, the first principle (which presumes agency during cohabitation) developed at colllllon law because a married woman could neither own properti( nor enter i nto contracts on her own behalf. Accordingly, she would have no credit of her own. Typically, however, she managed the household and dealt with tradespeople when she purchased necessaries for the household. The rule d
	(b) The need for reform 
	3.15 At the very least, both agency principles, need to be reformed to make the right to pledge credit applicable to married men as well as married women. There, is no compelling reason to confine these agency principles to a married womani given that her legal position generally is no longer distinctive from a married man. In particular, a married woman no longer lacks contractual capacity, nor are there any legal impediments with respect to her 
	23
	owning property. In short, she can have her own credit, quite independent 
	23"The Hacc1e•d Women's Property Act•, C.C.S.M. c. M70, s. 3(b), (c). 
	24 
	the 

	of her husband. Consequently, there is nothing intrinsic in her status which 
	entitles her alone to the continuance of both special agency principles . Nor ner 
	should there be, given the principle of sexiual equality now embodied in 
	should there be, given the principle of sexiual equality now embodied in 
	of 

	24
	24
	section 15 of the Cdlladidll charter of Rights dlld Freedoms. 
	for his 

	3.16 Reciprocity of the agency principles would recognize that the As 
	t rad iti ona 1 ro1es of men and women today may very we11 be reversed, with ble 
	married men occupying domestic roles and marriied women working outside the pon 
	home . But reciprocity can only be supported if there is reason to continue the princip.les. Do they perform a valuable ro·1e such that their continuance can be justified? Or, has their function been overtaken by history?
	of rst 
	of rst 

	3.17 First, let us examine the agency principle which applies during law 
	cohabitation. Should this principle be retained? This question was answered 
	in the affi1rmative by three other law reform agencies who studied this agency ly, 
	on 

	principle during the 1960s and 1970s, namely the English Law Co111T1ission she 25 6
	(1969), 1lhe Ontario Law Reform Commission (1975/ and the Alberta fit 27
	I nstitute a,f Law Research and Reform (1978). The English Commission the 
	, but 
	described the agency principle as "reasonable and useful t o the wife
	11 
	28 

	ile 
	ile 

	did not elaborate further. The Ontari o Conrnission saw no justification for 
	of 
	of 

	repealing the principle and stated, with respect to its repeal, that "it could the 
	be potentia.lly disruptive to the management of many households if this were ies 29 done". While the Alberta Institut e tentatively recommended abolition of 
	ple eby 
	ple eby 
	ple eby 
	24cdlladidll Charter of Rights dlld Freedoms, s. 15(1). 


	25Jhe Law Commission, Fdlllily Law, Report on Findllclal Provision in Hatrimonial Proceedings (Report #25, 1969) at 52, para. 108-109. 
	26ontario Law Reform Commission, Report on Family Law, Part VI: Support 'ied Obligations (1975) at 143. 
	ake 

	o a 
	o a 

	Institute of Law Research and Reform, Hatrimonial Support (Report #27, ive 7978) at 173. 
	27

	supra n. 25, para. 109. her supra n. 26, at 135. 
	cks 
	28
	29

	25 
	25 
	30
	the principlEi in its Working Paper on Matrimoni,al Support, in their final 
	Report it concluded "that . . [the agency principle) is not harmful and 31
	might as well continue
	might as well continue
	11 

	• 
	3.18 The principle has been more recently examined by the Law Reform 32
	Convnission of Saskatchewan (1982). That Convn'ission was of the view that the agency principle should not be retained. In support of its cone l usion, the Convnission cited essentially three reasons, namely: 
	(l) 
	(l) 
	(l) 
	the rule does not provide any substantial benefit; 

	(2) 
	(2) 
	it iis based on a conception of marriag1? which cannot be cured merely by making obligations mutual betwe·en spouses ; and 

	(3) 
	(3) 
	the ordinary law of agency provides an the authority that is necessary in cases in which it is convenient for one spouse to act for the 
	other.33 



	3.19 Although all of these reports provide some guidance to us in determining 1,1hether this agency principle should be retained, they are not in themselves determinative of any r ight solutioni for Manitoba. The answer instead lies in examining what practical role, H any, this agency principle plays in this particular province. It may very well be the case that local distinctions explain the different responses of the various law reform agencies on the question of the need for the principle's retention. 
	3.20 First, is the agency principle used in Manitoba? This is a difficult question to answer in the absence of extensive 1empi rica1 research. However, we did conduct a survey of four major retail storEis. We found that none of 
	301nstitute of Law Research and Reform, Hatr1mon1al support, Working Paper (1974) at 1141. 
	31supra n. 21', at 173. 
	32The Law R1!form Conrnission of Saskatchewan, Proposals for an Equality of Status of Ha1~r1ed Persons' Act (1982) at 13-14. 
	33zd., at 14 .. 
	26 

	ll 1d 
	ll 1d 
	ll 1d 
	the four al lows a spouse the right to use the other's store credit card 34without the actual authority of the cardholder spouse. This gives some credence to the claim that the agency principle lnas no practical application in a complex and impersonal marketplace . 

	'Ill 1t l, 
	'Ill 1t l, 
	3.21 lf tl1e principle is not widely used, i's it at least of potential benefit to spouses? In the event a spouse is without the means to purchase necessaries, the law provides that (s)he may apply for an order of maintenance 35from the other spouse. This right of application is based upon the mutual obligation spouses have to contribute reasonably to each other's 36support and maintenance. If a spouse reneges on that obligation, social 37assistance may also be available as a fall-back. Moreover, the agency

	TR
	necessaries Accordingly, 
	gliven that her it would appear 
	husband may that there 
	revok,e the authority at are other, more effective 
	will. legal 

	in 
	in 
	mechanisms principle. 
	for 
	obtai ning 
	support 
	during 
	cohabitation 
	than 
	this 
	first 
	agency 

	in le 3] rm 
	in le 3] rm 
	3.22 We have concluded that there is no justification for continuing t his agency principle. The limited use made of the principle, the more effective mechanism of receiving support vi a court order, combined with the general right to act as an agent of another person (including a spouse) through actual or apparent agency authority, all suggest that the function of this agency principle has indeed been overtaken by history. We also agree with the Law 

	It r, 
	It r, 
	Reform Commission of Saskatchewan that the agency principle is based on a conception of marriage which cannot be cured merely by rec i procating the obligation. We recommend: 

	er of 
	er of 
	34The survey showed that two of the four retail stores allow a spouse to use the other spouse's credit card , without requiring that the user's name be on the card, so long as the user had the cardowner's permission. The other two stores require·d that the user have his/her personal credit card, a joint card or his/her name on t he spouse's card as an authorized user. J5"The Fdllllly Haintenance Act", C.C.S.M. c . F20 . 

	TR
	36"The Fdlllily Hatntenance Act", C.C.S.M. 
	c. 
	F20, 
	s . 
	2(1) . 

	TR
	31"The Social Allowances Act", Act ", C.C.S.M. c. M225 , Part Vil. 
	C.C.S .M. 
	c . 
	S160, 
	and 
	"The 
	Hunictpal 

	TR
	27 


	RECOHHENDATION 2 
	RECOHHENDATION 2 
	That the common laN principle which presumes that a married womdll is entitled to pledge her husbdlld's credit for necessaries during cohabitation be abolished. 
	3.23 We think that the second agency principle shoul d also be abolished. The reasons advanced in favour of abolition of the first agency principle apply to the agency of necessity principle mutatis mutdlldis. I n addition, the second principle is fault-based in that the agency authority is denied to an adulterous wife. This makes the pr inciple out-of-step with family law reform principles whereby conduct is consider1ed an irm,aterial factor in determining maintenance. Moreover, once this agency authority 
	38 

	39
	been abolisheid in Ontario, Saskatchewan, Prince Edward Island, New 
	38·The Family Haintendllce Act•, C.C.S.M. c. IF20, s. 2(2). At present, conduct continues to be a factor that the courts consider in determining maintenance in divorce proceedings (Divorce Act, R.S.C. 1970, c. D-8, s. 11). HoweveIr, Bill C-47, "An Act respecting divorce and corollary relief", 33rd Parl . , 1st Session, Second Reading, May 22, 1985, if enacted, will remove conduct as a factor to be considered in maintenanc:e awards on divorce. 
	39Fam11y LdJ,i Reform Act, R.S.O. 1980, c. 162, s. 213: 
	(l) Duriing cohabitation, a spouse has authority to render himself or 
	herself ~md his or her spouse jointly and sevEirally liable to a third (Footnote continued to page 29} 
	28 
	Brunswick and the Yukon It has also been abolished in England . 11,1e reconmend: 
	Territory.
	40 
	41 

	RECOHHENL>ATION 3 

	I. Thdt the common ldH principle which presumes thdt a deserted wife is entitled to pledge her husband's credit foe nE~cessacies be abolished.
	le 
	le 
	l, 
	IW in it 
	is 

	is (Footnote continued from page 28) party for necessaries of life, except where the spouse has notified the third party that he or she has withdrawn the authority. 
	~d 

	,e ,e 
	,e ,e 

	(3) Where persons are jointly and severally liable with each other under this section, their liability to each other shall be determined in
	)0 

	,r 
	,r 
	accordance with their obligation to provide support. 
	le 

	(4) The provisions of this section apply in place of the rules of conmanlaw by which a wife may pledge the credit of her husband. ly 
	:e 

	There is ambiguity as to whether this legislation actually does abolish the
	There is ambiguity as to whether this legislation actually does abolish the

	rule. If the words "during cohabitation" in s. 33(1) colour the meaning of the entire section, then s. 33(4) would be effoctive in abolishing only the wife's agency of cohabitation, and the wife's agency of necessity would survive. Hm~ever, if s. 33(l) is interpreted so that the opening words of s. 33(1) do not affects. 33(4) , then the deserted wife's agency of necessity is abolished. It has been suggested that the second interpretation is the better one. (See , l MacDonald et al, Law and Practice under th
	3S 

	t, 
	t, 
	Ac t of ontarfo (1980) at 2-73 -2-74.)
	ng s. 
	0The Equality of Status of Harried Persons Act, S.S. 1984-85, c. E-10.3; Fam!ly Ldw ,Reform Act, . 1974, C. F-2.1, S . 33; Family Services
	4
	R.S.P.Ll

	ve 
	Act, S.N.B. 1980, c. C-2.1, s. 127 ; Hatrimonial Property and Family Support ordinance, 0.. Y. T. 1979 (2nd), c. 11, s. 30. 24. 

	Hatrimoniaj[ Proceedings and Property Act, 1970, c. 45, s . 41 (U.K.). or 
	41

	29 9) 
	3.24 It remains to consider the nature of the legislation to abolish both special agency principles. The ambit of the legislation will need to be carefully dralfted so as to ensure that the ab()l ition does not extend to 
	general agency· principles which permit a spouse to act on behalf of the other by virtue of actual or apparent authority. We have studied the Saskatchewan legislation which abolished these two special agency principles and recorrrnend 
	that similar legislation be implemented in Manitoba. We recommend: 
	RECOHHENDA.TION 4 
	RECOHHENDA.TION 4 
	Thdt legisldtion to implement Recommenddtions 2 and 3 be slmildr to 
	the saskdt:chewan provision which ls dS follows: 
	Spouse dS dgent. --A husband or wife does not, merely because of his or hez~ stdtus dS d spouse, have authority to pledge the credit of the other spouse for necessaries or to act ,:ts agent for the other spouse for: the purchase of 
	necessaries.42 


	2. Section 8 of "The Harried women's Property Act"' 

	3.25 We turn now to consider whether section 8 of "The Harried women's· 
	3.25 We turn now to consider whether section 8 of "The Harried women's· 
	3.25 We turn now to consider whether section 8 of "The Harried women's· 

	Property Act" has continued relevance. Subsection 8(1) reads as follows: 
	Sunrnary disposal of questions between husband and wife as to 
	Sunrnary disposal of questions between husband and wife as to 
	property. 
	8(1) In any question between husband and 1,1ife as to the title to or posses$iOn of property, either party, or aniy corporation, company, public body, or society, in whose books any stocks, funds, or shares, of either party are standing, may apply in a surrrnary way to a judge of the Court of Queen's Bench, or, at the option of the applicant irrespect1ve of the value of the property in dispute, to the judge of the Count:y Court of the district in which either party resides; and the judge may make such order

	42The Equality of Status of Harried Persons Act, S.S. 1984-85, c. E-10.3, s. 5. 
	30 
	30 
	ath be to her wan end 
	m's · 
	).3, 
	time aind any inquiry or issue touching thE! matters in question to be 
	made or tried in such manner as he thinks fit. 
	Section 8 provides a summary procedure for the settlement of disputes over marita1 property. Either spouse may app1 y for an order, as may a corporation or public body in which either spouse holds, stock, funds or shares. The section has been typically invoked by a spouse seeking ownership or possession 
	43 
	of chattels, or a beneficial interest in th,e family home where title is in 44

	the name of the other spouse. Where sale or partition of jointly owned rea 1 property is sought under "The Ldw ot' Property Act", "The Harr1ed women's Property Act" has also been invoked by a spouse alleging entitlement 
	45 
	45 
	to more than the usual one-half share. 

	3.26 Although the language of section 8 suggests that a judge has a broad discretion to make any "order ... he thinks fit", the section has not been so interp1reted. The Supreme Court of Canada in Thompson v. Thompson, determined that there was no power under married women's property legislation to vary legal title so as to achieve a fair dlistribution of property between the spouseis; rather the Court relied upon le•Jal considerations based on the 
	46 

	47
	47

	principle of separate property. In England, too, the House of Lords, 
	43see, for example, Barker v. Duczek, [ 1981 ] 2 W.W.R. 481 (Man. Babyak v. Babyak (1980) , 7 Man . R. ( 2d) 98 (Q.8.); Le1pp1 V. Le1pp1
	Q.B.);

	(1977), 30 R.F.L. 342 (Man . C.A.). 
	(1977), 30 R.F.L. 342 (Man . C.A.). 

	44see, for example, Lawson v. Lawson (1965), 54 W.W.R . 466 (Man . Q.B.) . 
	45see, for example, HCCrea v . Bermd/l (1984) , 30 Man. R. ( 2d) 41 (Q.B.). In the cases of Berdrd v. Berard (1980), 10 Man. R. (2d) 292 (Q.8.)and Germain v. Ger.main (1969), 70 W.W.R. 120 (Q.B. ), the Manitoba Court of Queen's Bench allowed an application for an unequal division to proceed under "The Law of Property Act", but said that th,e application should have been brought under "The Harried Women's Property Act". 
	46[1961] S.C .R . 3. 
	47A typical case in whi ch this reasoninu was adopted is Lawson v. Lawson , SUJpra n. 44. The wife, a homemaker who had made no direct (Footnote continued to page 32) 
	31 
	31 

	reversing a series of earlier decisions, determined in 1969 in Pettitt v. 
	48 
	48 

	Pettitt that The Harried women's Property A<.:t did not confer upon the 
	court a discretion to create property rights inconsistent with the traditional 
	concept of the spouses' separate property. The relevant English provision was 
	interpreted as being procedural in nature and not to be regarded as creating 
	any rights not available in any other form of proceeding. 
	3.27 Section 8 was made largely irrelevant in Manitoba by the enactment in 
	3.27 Section 8 was made largely irrelevant in Manitoba by the enactment in 
	3.27 Section 8 was made largely irrelevant in Manitoba by the enactment in 

	1977 of a deferred sharing regime under "The Hadtal Property Act" C.C.S.M. 
	c. M45 . That regime provides a legislative scheme for the equitable distribution M marital property, regardless of which spouse actually owns the property. Accordingly, applications under "The• Harried Women's Property Act", grounded as that Act is in the principle of separate property, are now 
	of limited practical value. 

	3.28 There continue to be some situations, however, in which section 8 
	3.28 There continue to be some situations, however, in which section 8 
	3.28 There continue to be some situations, however, in which section 8 

	provides a useful procedure. For example : 
	(1) 
	(1) 
	(1) 
	(1) 
	Where• spouses separated prior to Ma~, 6, 1977. In this circuimstance "The Har1tal Property Act" will not apply and the summary procedure of "The Harried women· s Property Act" may be usefu1l. 

	(2) 
	(2) 
	Where• one spouse has in his or her possession personal property belon1ging to the other spouse who desires its return. First, the property may be an exempt asset unde1r "The Har1tal Property Act· and a judge hearing an application under that Act has no juris.diction to make an order respecting it. "The Harried womer.1' s Property Act" currently providles a summary remedy. Secondly, even where property is subject to "The Har1tal 



	(Footnote continued from page 31) financial con1tribution to the acquisition of the family home registered in the husband's name, applied to be registered as a j,oint owner. Wilson J. held that the simple fact of marriage, and the wife's financial assistance towards the upkeep of the home, were not sufficient groundl to vest in her an ownership 
	right 'In the home. 
	48[1969] 2 All E.R. 385 (H.L.). 
	32 
	32 

	'IS ng 
	'IS ng 
	'IS ng 
	(3) 
	Prnperty Act", subsection 15(6) of that Act is framed in such a way that a judge may order the transfer of specific assets only where the spouse in possession is required to pay an equalizing claim to the other spouse . This will not be the case in every instance where a spouse desires return of his or her o~m property. Again, "The Harried lliomen's Property Act" may provide a useful remedy. Where the spouses have contracted out of "The Har1tal PropertlJ Act", and there is a dispute about the ownership or p

	in ~. le he ty ow 
	in ~. le he ty ow 
	3.29 The several practitioners we consulted! about the continued relevance of section 8 said they have used the procedure infrequently since the enactment of "The Hac1tal Property Act". The principal reason for this appears to be that section 8 i s, as we have seen, procedural in nature, and other avenues generally exist for the resolution of property disputes. For example, a spouse who desires the return of his or her own property can use • 49 d • hlrep evrn; spouses who separate prior to 1977, or w o have

	8 
	8 
	of "The . 50 cl aim. 
	Harl tal 
	Property 
	Act", 
	can 
	seek 
	redress 
	by 
	way 
	of 
	statement 
	of 

	TR
	3.30 Although 
	section 
	8 
	has 
	limited 
	practical 
	application, 
	the 

	TR
	practitionEirs 
	consulted 
	were 
	generally of 
	the 
	view that 
	it should be 
	retained 

	TR
	in Manitoba 
	law, 
	at 
	least 
	in 
	some 
	form. 
	We 
	agIree 
	that 
	as 
	long 
	as 
	some 
	scope 

	TR
	for 
	the 
	procedure 
	can 
	be 
	envisioned, 
	it should 
	be 
	maintained. 
	We 
	note 
	that 

	TR
	most jurisdictions which legislation have retained a d. 511sputes. 
	have repealed th,eir surrrnary procedure for 
	married women's the resolution of 
	property property 

	TR
	49"The Replevin Act" , 
	C.C.S.M. 
	c. 
	R100. 

	he ld ds ip 
	he ld ds ip 
	50rt has, however, been held in Manitoba that proceedings as to property between husband and wife are properly corrmenced by way of originating notice of motion under "The Harri ed Women's Property Act" and not by way of statement of claim: Lawson v. Lawson, supra n. 44; Zuke v. Zuke, [1962] 39 W.W.R. 480 (Man. Q.B . ) . 

	TR
	511his is the case in Ontario, Fam1ly Law Rei:orm Act, R.S.O . 1980, c. 152, s. 1 ; in P.E.l., Family La.w Reform Act, R.S.P.E.l. 1974, c. F-2 .1; and in New Brunswi1ck, Har1ta1 Property Act, S.N.B. 1980, c. M-1.1, s. 42. 

	TR
	33 


	3. 31 It remains to consider what form such a provision should take. In 52
	3. 31 It remains to consider what form such a provision should take. In 52

	Ontario, a section of the FdlTl1ly Ldw Reform Act replaced the surrmary 53
	procedure foirmerly 1ocated in the Hdrried women's Property Act. Severa1 
	other jurisdictions have adopted the Ontario a1pproach . Section 7 of the 
	FdlTl1ly Ldw Reform Act provides as follows: 
	Section 7 -Determination of questions of title between married 
	Section 7 -Determination of questions of title between married 



	persons 
	persons 
	persons 
	7. Any person may apply to the court for the determination of any question between that person and his o,r her spouse or former spouse as to the ownership or right to possession of any particular property, except where an application or ,1n order has been made respecting the property under section 4 or 6, and the court may, 
	(a) 
	(a) 
	(a) 
	declare the ownership or right to po,ssession; 

	(b) 
	(b) 
	where the property has been dispos,ed of , order payment i n compensati on for the interest of either pa~ty; 

	(c) 
	(c) 
	order that the property be partitioned or sold for the purpose of realizing the interests therein; and 

	(d) 
	(d) 
	order that either or both spouses give security for the performance of any obligation iimposed by the order, including a charge on property, 


	and may make such other orders or directions a.s are ancillary thereto. 

	Several factors about this provision are of note. 
	(1) The, language has been modernized, and the antiquated has been deleted . For example, the right of corporations and other bodies to take proceedings, a right which appears never to have 
	(1) The, language has been modernized, and the antiquated has been deleted . For example, the right of corporations and other bodies to take proceedings, a right which appears never to have 

	52R.S .O. 1980, c. 152, s. 7. 53R.S.O. 1970, C. 262 [repealed 1978, c. 2, s. 82] . 
	34 
	34 

	In 
	In 
	In 
	been judicially considered,54 has been 
	taken away. 

	ry 
	ry 
	(2) 
	The 
	jurisdiction of 
	the 
	court 
	is 
	enlarged 
	so 
	as 
	to 
	permit 
	an 

	31 
	31 
	application 
	by 
	a 
	former 
	spouse. 
	Such 
	a 
	right 
	did 
	not 
	exist 

	ne 
	ne 
	under married women's 
	property legislation.55 

	TR
	( 3) 
	The 
	orders 
	which 
	the 
	court 
	can 
	make 
	have 
	been 
	broadened 
	and 

	TR
	dearly delineated. 
	The 
	power 
	that the 
	courts 
	have 
	always 
	had 

	TR
	under 
	married 
	women's 
	property 
	legislation 
	to 
	declare 
	the 

	TR
	m~nership 
	or 
	right 
	to 
	possession 
	is maintained. 
	The 
	power 
	to 

	TR
	order 
	a 
	sale 
	of 
	property, 
	a 
	power which 
	the 
	Ontario 
	courts 
	did 

	TR
	not 
	have 
	under 
	the 
	Ontario 
	Harried 
	women's 
	Pcopertl} 
	Act56 

	TR
	and 
	which 
	is 
	uncertain 
	in 
	Manitoba,57 
	is 
	specifically 
	set 

	TR
	forth. 
	The 
	court 
	may 
	also 
	order 
	compensation 
	if the 
	property 

	TR
	is disposed of. 
	It may order, 
	too, 
	that either or both parties 


	54rhere appear to be no reported cases interpri~ting this prov1s1on either in Canada or in England. The right of corporations and other bodies to apply was deleted from the English statute in 1969 by The statute Law (Repeals) Act 1969, c. 52,. s. l Sch. Part Ill (U.K.) . 
	55Fabidn v. Fabian (1974), 14 R.F.L. 159 (Ont. Div. Ct.); HPrman v. Herman (19713), 5 R.F.L. (2d) 94 (B.C.S.C.). 
	561n Re Ha.skewycz and H.JskeWIJCZ (1973), 44 D.L.R. (3d) 180 at 199, 206 (Ont. C.A.), Arnup J.A. stated that applications for partition or sale of property jointly owned by a husband and wife should be made pursuant to s. 12 of the Hdcded Women's PcopP.CtlJ Act, R.S.O. 1970, c . 262, rather than the Pdctltion Act, R.S.O. 1970, c. 338. However, he stated that the Ontario law was unclear as to whether an order for partition or sale could be made pursuant to s. 12, alone. He recommended therefore that, in pra
	to both the Harried Women's Pcopertl} Act and the Partition Act. 
	571n two c.ases, sale has been ordered in an application made pursuant to "The HarriEid Women's Propertl} Act" (Hass v. Hass, Man. Q.B. unreported, April 9, 71975 and Janluk v. Janiuk, Man. Q.B. unreported, October 28, 1980). However, in neither case did the Court discuss the power to order a sale pursuant to section 8 of the Act in its reasons for judgment. 
	35 
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	give· security for the performance of an:,1 obligation imposed by the order including the creation of a cha1rge upon the property. 
	{◄) -It is -dear t~at ri~hts umi1?r section 7 are subordinate to the right to a division of marital propert:,1. That is , section 7 may be i nvoked only where the disputed property has not been the subject of an application for division of marital prop,erty. Even if a section 7 order has been made, it does not preclude the court from making an orde:r with respect to the prop,erty in a marital property division.5i8 

	j 
	3.32 We think that section 7 of the Ontario iPam1ly Law Reform Ac t is an ) appropriate mcldel for Manitoba. In our view, the r ight of corporations and other bodies to apply for an order should be deleted because it is not used. We also think that t he court's jurisdiction should be extended to allow it to make orders with respect to the property of formEir spouses. In this regard, 1t 1s signifi,cant that many of the Ontario applications under section 7 have been brought by divorced spouses who did not com
	59
	59

	at the time of divorce. Although we envi sion this situation arising only rarely, we believe that it provides a useful safeguiard. 
	3.33 The Co11111ission also thinks that the pow,ers of the court should be delineated in a manner similar to section 7 of the Ontario Act. Accordingly, the court's ~•resent power to make a declaration of ownership or right to possession should be affirmed, as should t he court's power to order the property transferred to or vested in either sp,ouse. We think, too, that clause 7(b) of the Ontario Act, which allows the court to order the payment of compensation 1.ihere property has been disposed o,f, should b
	La1,f R'eform Act, R.S.0. 1980, c. 152, s . 4(1). 
	58Fam1ly 

	59see, for eicample, van de Hdck. v. van de Hdc,lc fldlton (1981), 25 R. F.L. (2d) 313 (Ont. S.C.); Hill v. Hill (1982), 27 R.f.L. (2d) 161 (Ont. 
	U.f.C. ); DeFre'1tas v. DeFre1tas (1979), 10 R.f.l. (2d) 238 (Ont. C.A.). 
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	to exist, tinere was no power to make an order. In our view , the court should be able to so order. We also think that a power to order one or both spouses to give security for the performance of an order should be specifically set forth. Finally, we believe that it should be made clear that the court has the power to order a sale of property. We do not envision that 
	J 

	such a power would be used with any frequency; however, we consider the 
	provision a useful one and note that other jurisdictions which have enacted a nd 61
	an 

	revi sed summary procedure have included this power. The Commission d. 
	recommends: to 
	RECOHHENDATION 5
	RECOHHENDATION 5

	d, 
	That: t:here be ret:ained in Manitoba law a s1Wll/lldry procedure for t:he ty resolut:ion of llldrital property disputes. 
	ve 

	ly 
	RECOHHENDATION 6 
	RECOHHENDATION 6 
	That legislation to implement: Reco111111endation 5 read substantially as follows: 

	be Any person llldY apply to the Court of' Queen's Bench for t:he
	Y, 
	deti?rmination of any question between that person and his or her to spouse or former spouse as to the ownership or right to possession of property, and the court llld!/,
	he 
	(a) declare the ownership or right to possession;
	(a) declare the ownership or right to possession;

	at 
	of 
	(b) where the property has been disposed of, order payment in in compensation for the interest of eilther party; 
	to 
	(c) order that the property be sold tor the purpose of ty 
	realizing the int:erests therein; 
	realizing the int:erests therein; 

	th 
	J 
	I 60Tunstall v. Tunstall, (1953] 2 All E.R. 310 (C.A.); D'Ambrosio v. D'Ambrosia (11959), 20 D.L.R. (2d) 177 (Ont. C.A. ) ..
	0 
	0 

	61Family Ld~r Reform Act, R.S.0. 1980, c. 1ii2; Family Ldw Reform Act, 
	R.S . P.E . I. 1Sl74, c. F-2.1; Marital Property Act, S.N.8. 1980, c. M-1 .1. 
	37 t. 
	(d) order thdt the prop1-~rty be t.ransft.•rred to CIC vested in either spouse; and 
	(d) order thdt the prop1-~rty be t.ransft.•rred to CIC vested in either spouse; and 
	(e) order thdt f-Jitllf.•r or: bot:h spouses give sec11r:ity for t:he 
	performance of ai1y obl.1g,1tion imposed by I.he or:dt•r including a chilrge on profH)rty, 
	and may make such oth1..•r order oc directions as r1re dnCillacy thf-)reto. 
	3.34 A further consideration is the interrelation between section 8 of "The Harried women 's Property Act" and the right to an accounting and division oif marital property under "The Marital Prop1-irty Act" . At present, "The Harried women ' s Property Act" is made specifically subject to "The 
	62
	HariUl PropP.cty Act· : the right to a division of marital property takes precedence over an ownership right or right to possession declared under "The Harried women's Property Act". We think that the precedence of "The Haritill Property Act" should continue to be made clear in Manitoba law. The 
	Conrnission therefore reconrnends: 
	RECOHHENDA'I'ION 7 
	That legislation enacting Recommendation '5 be m,1d~ subject to "The Marital Property Act". 
	3.35 Finally, at present section 9 of "The Harried women's Property Act" states that the Act is subject to "The Dowfir Act", C.C.S.M. c. 0100. We think that the precedence of "The Dower Act" should continue to be made clear. Accordingly, the Conrnission reconrnends: 

	RECOHHBNDATION 8 
	RECOHHBNDATION 8 
	RECOHHBNDATION 8 
	Thilt .legislation enacting Recommendat:ton S be mad1-i subject to "The Dower Act". 
	&2•The Harried Women's Property Act", C.C.S.M. c. M70, s. 9.1. 38 

	3. The Presumptions of Advancement and Resulting Trust 
	{a} Historical background 
	{a} Historical background 

	3. 36 The principle is well established that where a purchaser buys property and places it in the name of another, or in the names of himself and another jointly, it is presumed that the other holds the property on a 
	I of 
	f 
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	resulting trust for the purchaser. The rationale for the presumption ofA trust is said to be that equity assumes bargains, not The 
	and 
	gifts.
	64 

	ent, 
	ent, 
	presumption can be rebutted by evidence that establishes an intention by the 

	"The 
	purchaser to make an absolute gift; the burden of proof , however, is upon the
	.akes 
	donee . 
	"The 
	"The 

	·ital 

	3.31 Because the principle of resulting trust rests upon the presumed
	3.31 Because the principle of resulting trust rests upon the presumed
	3.31 Because the principle of resulting trust rests upon the presumed
	The 

	intention of the purchaser, it will not ari se ,.,here the relationship between the purchasE!r and the donee is such that a gift is the more likely intention. One relationship which gives rise to the presumption of gift or advancement is 
	65
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	that between husband and wife. The presumption arises only where the husband purchases property in the wife's name; there is no corresponding presumption when the wife purchases property in the husband's name . The 
	JI.ct" 
	JI.ct" 

	presumption is rebuttable , but the burden of proof is on the husband to show We 
	that he did ~ot intend a gift. made 
	3.38 The underlying rationale for the preswnption of advancement between husband and wife has seldom been fully explored in case law. The original 
	63see Dyer v. Dyer, (1188) 2 Cox Eq. Cas. 92, 30 E.R. 42. It is not entirely clear whether the presumption of resulting trust will apply, not only to a purchase in another's name, but also in the related situation of a voluntary t1ransfer or gift to another. For a discussion of the resulting trust in such cases see D. W. M. Waters, L.iw of ·rrust ln Canada (2nd ed. 1984) at 308-310. 
	64waters, id., at 300. 
	65A presumption of gift or advancement also arises between a father and a child; the mother and child relationship, on the other hand, does not give rise to the presumption. However, in Hain v. Hain (No. 2), [1939] 1 
	D.L.R. 123, the Manitoba Court of Queen's Bench held that over and above the mother and child relationship little additiona·1 motive for the making of a gift would need to be proved. 
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	basis likely had to do with the dominant legal position of the husband within marriage, at least prior to the Hacrled women's Property Act, l882. Before that Act was passed, a married woman could not hold property on trust for her husband, and it therefore seemed appropriate that the courts presume a conveyance i n her name to have been intended by the husband as a gift. This rationale is the most credible explanation of the occurrence of the 
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	presumption of advancement. It does not, however, account for its continued application after 1882. Two other rationales which have been put forward are natural affection, and the husband's duty to maintain the wife. They are discussed by Lord Reid in the leading case of Pettitt v. Pettitt: 
	I do n<>t know how this presumption first arose, but it would seem that the judges who first gave effect to it must have thought either that husbands so commonly intended to make ~I ifts in the circumstances in which the presumption arises that it wIas proper to assume this where there was no evidence, or that wives' economic dependence on their husbands made it necessary as a matter of public policy to give them this advantage. I can see no other reasonable basis for the 
	I do n<>t know how this presumption first arose, but it would seem that the judges who first gave effect to it must have thought either that husbands so commonly intended to make ~I ifts in the circumstances in which the presumption arises that it wIas proper to assume this where there was no evidence, or that wives' economic dependence on their husbands made it necessary as a matter of public policy to give them this advantage. I can see no other reasonable basis for the 
	presumption.67 


	3.39 Whatever its rationale, prior to the enactment of family property legislation in Canada in t he late 1970s, the presumption of advancement had an important role to play in protecting the property rights of wives who had made no financial contribution to the acquisition of family assets. The most conman situation was the purchase of the fami"ly home by the husband in his wife's namEi or in the joint names of himself and his wife. Through the presumption of advancement the law provided , in the absence o
	68 
	68 

	·to the contrary, that the wife was entitled to beneficial ownership. 
	66for an e>(tensive discussion of the possible rationales for the presumption of advancement, see D. R. Klinck, "The Unsung Demise of the Presumption of Spousal Advancement" (1985), 7 E..T.Q. 6; N.V. Lowe, "The Advancement of an 
	Intended Wife: 
	Intended Wife: 
	Intended Wife: 
	A Reply" (1976), 
	120 Sol . 
	J. 41. 

	67Pettitt v . 
	67Pettitt v . 
	Pettltt, 
	supra n. 
	48, at 3B8-389. 

	68Hyman Fetterly 
	68Hyman Fetterly 
	v. v. 
	Hyman, [1934] 4 Fetterly (1965), 
	D.L.R . 532 54 W.W .R. 
	(S.C .C 218 
	. ). In (Q .B.); 
	Manitoba, Klemkowlch 
	see v. 


	Klemkowich (1955), 63 Man. R. 2B (Q . B.); Ve•rmette v. Vermette , [1974] 4 
	W.W.R. 320 (Man. C.A.) . 
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	ithin 
	ithin 
	ithin 

	efore r her me a This the its 1 put wife. 
	efore r her me a This the its 1 put wife. 
	•• 
	3.40 This protection for the wife must be sEien in its proper historical context. Pr'ior to the 1970s, the presumption of advancement was the only exception to the courts' strict application of the doctrine of separate property to married couples. In all other respects, the courts had felt obliged to apply the same rules to property d·isputes between husbands and wives as were applied between strangers, a situation which caused considerable hardship, and which conflicted with the expectations of many spouse

	TR
	alone 
	was 
	incapable 
	of 
	ameliorating 
	the 
	hardships 
	of 
	a 
	separate 
	property 

	TR
	regime: it p1roduced arbitrary results because its operation depended entirely 69 on who held title to the property, and its apIpl i cation where both spouses 70had contributed was problematic. In short, the presumption was part and 

	TR
	parcel 
	of 
	a 
	separate 
	property 
	regime 
	which 
	was 
	increasingly being 
	viewed 
	by 

	TR
	the 
	public 
	a1nd 
	the 
	courts 
	as 
	an 
	inadequate 
	vehicle 
	for 
	the 
	resolution 
	of 

	TR
	marital property disputes. 

	1perty tad an I made most 
	1perty tad an I made most 
	3.41 An important turning point came with th11 1969 decision of the House 71 of L dor s •in Pettitt v. Pettitt. We have al ready seen t hat •1t was this case which finally determined that the English courts had no broad 

	n his 
	n his 

	h the 
	h the 

	[dence 
	[dence 

	nption on of of an see v. ~4 l 4 
	nption on of of an see v. ~4 l 4 
	f>9For examplE!, if the husband paid the purchase price of the family home and put it into his wife's name alone, or into tht?ir joint names, the court's application ,of the presumption would give her a beneficial interest. If, however, title was taken in the husband's name alone, she would get no interest at a 11. 701t is difficult for a court to apply the presumptive rules where husband and wife mak.e unequal financial contributions to the purchase of property. The Law Conwnission England, in its First Re

	TR
	41 


	discretionary power under The Harried Women'S' Property Act, 1882 to make an 
	discretionary power under The Harried Women'S' Property Act, 1882 to make an 
	equitable division of marital property. They were instead to rely on the traditional principles of separate property and leave substant\ve reform to Parliament. The House of Lords, although um~illing to effect a fundamental reform of traditional property rules, did in Pettitt suggest that the arbitrary results produced by the presumptive rules were no longer desirable. Lord Hodson was one of three law lords who questioned the continued importance of the presumption under present social conditions, saying th
	In old days when a wife's right to property was limited, the presumiption no doubt had great importance and today, when there are no living witnesses to a transaction and inferences have to be drawn, there may be no other guide to a decision as to property rights than by resort to the presumption of advancement . I do not think it would often happen that when evidence had been given, the presumption would today have any decisive 
	effect.72 

	His opinion was echoed by Lords Diplock and Reid, the latter being of the view that the reasons for the presumptive rule had "largely lost their force under present conditions". Only Lord Upjohn believed the presumption had continued validity, although he acknowledged that it was "readily rebutted by 
	73 

	74
	comparatively slight evidence
	comparatively slight evidence
	11 

	• 
	3.42 Pettitt v. Pettitt represents a shift in emphasis away from the rigid application of the presumptive rules to a consideration of the spouses' express or implied intention as to ownership. A similar shift can be seen in Canada. Until 1978, Canadian courts were still saying that the presumption of advancement could only be rebutted by clear and cogent evidence, but in that year Dickson J., (as he t hen was), in an obiter comment in the Supreme 
	75 

	12zd., at 404. 
	3zd., at 389. 
	7

	rd., at 406. 
	74

	75see, for example, Geisser v. Geisser, [1976] 6 W.W.R. 305 (B.C.S.C.); Hebert v. Foulston (1978) , 90 D.L .R . (3d) 403 (Alta. C.A.); Juresic v. Juresic (1977), Bl D.L.R. (3d) 446 (Ont. C.A.). 
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	Court of Canada,cited the reasoning of the 1>ettitt case with approval . 77
	76 

	His convnents have in turn been adopted in Manitoba. 
	3.43 In sunvnary, apart from statutory modification, it can now be said 
	3.43 In sunvnary, apart from statutory modification, it can now be said 
	3.43 In sunvnary, apart from statutory modification, it can now be said 

	that the presumptive rules will rarely have a decisive effect where there is 
	any evidence of the spouses' intentions. Such evidence is usually available 
	from the parties themselves. One instance where i1 t is not, however, is where 
	one or both of the spouses is dead. Accordingly, case law suggests that the 
	presumptive rules have a continuing role to play in this particular 78
	situation. 
	(b) The present application of the presumptive rules in Manitoba 
	(b) The present application of the presumptive rules in Manitoba 


	3.44 While the courts were expressing dissatisfaction with the doctrine of 
	3.44 While the courts were expressing dissatisfaction with the doctrine of 
	3.44 While the courts were expressing dissatisfaction with the doctrine of 

	separate prope·rty and the presumptive rules which were a part of it, Canadian 
	legislatures undertook a more direct attack: since 1980 each of the co11111on 
	law provinces has had in place marital property legislation establishing a 79
	deferred sharing regime. As part of the new regime in seven of the 
	1&Rathwell v. Rathwell (1978), 83 D.L.R. (3d) 289 at 304 (S.C.C.). 
	11sarker v. L,uczek, [1981) 2 W.W.R. 481 (Man . Q.B.). A marital home had been purchased in the wife's name when the husband was verging on bankruptcy. Morse J. found that both parties had contributed to the purchase of the home and their actiua l intenti on was that there be joint ownership. He refused to apply the presumption of advancement saying that he was "of the opinion that the archaic p·resumption of advancement has little place in the resolution of property disputes between husband and wife so far
	78see, for instance, Jures1c v. Jures1c, s:upra n. 75, where both husband and wife were deceased and the contest "''as between their respective estates as to the ownership of a bank account. 
	79For a discuission of t hese regimes, see generally, A. Bissett-Johnson and 
	W. Holland (eid.), Hatr1mon1al Property Law ln c,anada {1980); A.J. Mcclean, "Matrimonial Property -Canadian Convnon Law Style" (1981), 31 U.T.L.J. 363. 
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	provinces,the presumption of advancement has been abolished and replaced by the pres1umption of resulting trust . No such abolition has taken place in Manitoba. What, then, is the present status of the presumption of advancement 
	80 

	81
	81

	in Manitoba,. given that a deferred sharing regime now governs disputes as to the entitlement to marital property? 
	3.45 The, short answer to this Question is that the scope for the presumption is now extremely limited. This is because "The Marital Property Act" will determine the vast majority of cases in which there is a dispute about the entitlement to marital property. Wh1~n property is subject to the provisions of the Act, it is not relevant in whose name title is held. Thus, if the only marital asset is the family home ,and title is in the husband's name, it is a shareable asset under the Act and the wife is entitl
	. 1 d. 82
	. 1 d. 82

	re1evance 1n most spousa property 1sputes. 
	3.46 Hm~ever, they wi 11 sti 11 be re1evant in cases where "The Marital Property Act" does not apply. For example: 
	80Fam1ly Law Reform Act , R.S.0. 1980, c. 152, s. 11; Family Law Reform Act, S.P.E. l. 1978, c. 6, s. 12(1); Marital J?roperty Act, S.N.B. 1980, c. M-1.1, s. 15; Matrimonial Property Act, S. Nfld. 1979, c. 32, s. 29; Matrimonial Pr operty Act, S.N.S. 1980, c. 9, s. 21 ; Matrimonial Property Act, S.S. '1979, c. M-6.l, s. 50; Matrimoni a l Proper ty Act, R.S.A. 1980, c. M-9 , s. 36. Unlike other provinces, the Alberta provision abolishes the presumption of advancement only for purposes of "a decision under th
	Bl •The Marital Property Act" , C.C.S.M. c. M45. 
	82The enactment of marital property legislation has severely limited the scope for 1:ommon law property principles. This subject is discussed in the context of "The Marital Property Act" in ,Haruda v. Maruda ( 1981), 24 
	R.F.L. (2d) 389 (Man. Q. B.). See also A.J. Mcclean, "Constructive and Resulting Trust -Unjust Enrichment in a Commorn Law Relationship -Pettkus v. Becker" (1982), 16 U.B.C. L. Rev. 155 at 178-183. 
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	( l ) Where the parties were separated prior to May 6, 1977. In this circumstance, which now occurs very rarely, common law property principles will be applicable. 
	(2) 
	(2) 
	(2) 
	Where an asset is exempt from the op1eration of "The Har1tal ProE>erty Act". The Act provides, for example, that its provisions do not apply to inherited83 and pre-acquired84 property. If, for example, a wife inherits securities from her father during her marriage and then transfers them to the husband, the presumption of resulting trust will apply in the abSE!nce of any evidence that a gift was intended . Where the husband has transferred securities to his wife, the presumption of advancement would be 
	relevant.BS 


	(3) 
	(3) 
	Where one or both of the spouses has d'ied. If, for example, a husband transfers securities to his wife and on her death he seek:s to recover them from her estate, the presumption of advaincement would apply to prevent him from doing so in the absence of any evidence of 
	trust.86 





	3.47 Suchi disputes will arise infrequently. Even where they do, the 
	3.47 Suchi disputes will arise infrequently. Even where they do, the 
	3.47 Suchi disputes will arise infrequently. Even where they do, the 

	courts will a1pply the presumptive rules reluctantl,y, preferring instead to 
	B3"The Harita,l Property Act", C.C.S.M. c. M45, s. 7(3). 
	B4"The Har1ta,l Property Act", C.C.S.M. c. M45, s. 4(l)(b)(c). 
	B5If the hus.band transfers exempt property to his wife, the presumption of advancement 1,1ould operate to characterize it as a gift. The wife, however, would nevertheless have to i nclude the property in her inventory under "The Harital Prope•rty Act" and, as such, it would be shareable. 
	B6with respect to the situation where one of the spouses is deceased and a claim is being made by the other, A.J. Mcclean in "Constructive and Resulting Trust -Unjust Enrichment in a Common Law Relatiionship -Pettkus v. Becker", supra n. 82, at 182, has said: "Claimants against an estate may . . . find there is considerable advantage in relying on the law of trusts in lieu of or in addition to any rights that they otherwise may have under a will, intestate 
	(Footnote continued to page 46) 
	(Footnote continued to page 46) 
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	consider all of the factors relevant to the parties' intention. However, because we can envision some scope for the operation of the presumptive rules, albeit a limited one, we intend to consider t •o what extent they produce a desirable result and, where appropriate, to recolTlllllend reform. 
	(c) The need for reform 
	(c) The need for reform 
	(i) The general rule 

	3.48 The most noteworthy feature of the operation of the presumptive rules is that they act to the disadvantage of the husband as compared to the wife . It is the Corrwni ssion's view that husband and wife must now be put on the same footing. This can be accomplished in one olf two ways: either (i) the presumption of advancement can be abolished and in its place the principle of resulting trust substituted; or (ii) the presumption of advancement can be made rec i prncal so that it operates in the husband's 
	3.49 The first of these options is the onE! favoured by the seven other Canadian jurisdictions where statutory reform has taken place. The Ontario provision is the one on which those of the other jurisdictions are based. 
	87
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	Subsection 11(1) of the Ontario Family Ldw Reform Act provides: 
	Section 11 
	Section 11 
	11 (l) The rule of law applying a presumption of advancement in questions of the ownership of property as between husband and wife is abolished and in place thereof the rule of law applying a presumption of a resulting trust shall be applied in the same manner as if they were not married, except that, 

	(Footnote continued from page 45) succession or dependent's relief legislation. There is the added advantage that ... he or she would obtain a priority over creditors .. 
	87R .S.O. 19180, c. 152. It is not intended in this discussion to analyze the technical difficulties inherent in the drafting of the Ontario provision. For a complete discussion of these problems, see Waters, supra n. 63, at 361-363; M.C. Cullity, "Case Corrwnent: Re Levy" (1982), 12 E.T.R. 157. 
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	ver, les, ce a (a) the fact that property is placed or taken in the name of spouses 
	as joint tenants is prima facie~ proof that each spouse is intended to have on a severance of the joint tenancy a one-half beneficial interest in the property; and 
	as joint tenants is prima facie~ proof that each spouse is intended to have on a severance of the joint tenancy a one-half beneficial interest in the property; and 
	(b) money on deposit in a chartered bank, savings office, credit 

	union or trust company . in the n,ame of both spouses shall be ·ules deemed to be in the name of the spouses as joint tenants for the ,; f e . purposes of clause (a) . 
	same the This section states that the presumption of advancement is abolished and e of replaced by a presumption of resulting trust. Accordingly, where one spouse 
	n be places prope!rty in the name of the other there is a presumption that the title way holding spoU1se holds the property in trust for the other. In other words, the spouses are to be treated as strangers to one another. The section does not alter the riule that it is the intention of the purchaser or t ransferor which 
	1ther governs. Only the burden of proof has changed . :ario 1sed. 3. 50 The Ontario legislature did identify one important area where it did 
	not wish thei presumption of resulting t rust to operate. Thus, as an exception to the geneiral rule, the legislation states tha.t where property is placed in the spouses' joint names , it will be presumed that the spouses are intended to have joint beneficial ownership. The same rule is made specifically applicable to joint bank accounts. 
	3.51 Section 11 has been applied in a number of Ontario cases. Where jointly held property or bank accounts are involved, paragraph ll(l)(a) or (b) is invariably invoked so as to divide beneficial ownership equally between the 
	88
	88

	spouses; rarely is it found that the parties intended anything other than 1dded 89
	joint ownership. The Ontario provisions respecting jointly held property 
	the For 88see, for example, Hezaros v. Hezaros (1978), 22 0. R . ( 2d ) 6 7 5 ( S . C . ) ; 
	at Calvert v. Calvert (1979), 9 R.F.L. (2d) 162 (H. C. J . ) ; Badley V. Badley (19!30), 14 R.F.L. (2d) 345 (Co. Ct.); Sinclair v. Sinclair (1981), 22 R.F.L. (2d) 268 (U .F.C.). 
	89The typical case where joint ownership is found not to have been intended (Footnote continued to page 48) 
	47 
	47 
	are thus applied in a straightforward manner and produce the expected effect. 
	Where, ho·wever, property stands in the nam:e of only one spouse and the 
	presumptio,n of resulting trust appl i es, the cases manifest an interesting and 
	unexpected result. That is, in the majority of reported Ontario cases , the 9O 
	presumption of resulting trust is found to be rebutted by evidence of gift. 

	3.52 I.s the Ontario solution appropriate in Manitoba? To answer this 
	3.52 I.s the Ontario solution appropriate in Manitoba? To answer this 
	3.52 I.s the Ontario solution appropriate in Manitoba? To answer this 
	question we must consider the function that an evidentiary presumption is 
	intended to serve in law. Lord Diplock said this in Pettitt v. Pettitt: 
	A presumption of fact i s no more than a consensus of judicial opinion disclosed by reported cases as to the most likely inference of fact 
	(Footnote continued from page 47) i s with respect to a bank account established for convenience only. See Byzruki II. Byzruki (1981), 131 D.L.R. (3d) 82 (H.C.J.); Howey v. Howey (1984) , 42 R.F.L. (2d) 23 (S.C.). 
	90Taylor v. Taylor (1978), 6 R.F .L. (2d) 341 (U.F. Ct.) (where a wife transfe rr◄~d corporate shares to her husband., the presumption of resulting trust was rebutted by evidence that she did so to rid herself of any corporate responsib·ility); Heszaros v. Heszaros, supra n. 88 (where the husband purchased an income producing property and p·laced it in his wife's name, the presumpti,on of resulting trust was rebutted by evidence that the wife had insisted on title at a time when difficultieis had occurred i
	the property from welfare authorities. 
	48 
	to be drawn in the absence of any evidence to the 
	contrary.91 


	ect. With little or no discussion as to the reason for doing so, Ontario and six 
	the other jurisd·ictions decided that a presumption of resulting trust between 
	and spouses was "the most likely inference of fact to be drawn". We are not 
	the persuaded tha1t this i s the correct approach. It is our view that, given the 90 
	special nature of the marital relationship, whc?re one spouse purchases or 
	transfers property into the other's name "the most likely inference• is one of 
	this gift. 
	I i S 


	3.53 Consider the following example. Suppose a husband purchases an 
	3.53 Consider the following example. Suppose a husband purchases an 
	3.53 Consider the following example. Suppose a husband purchases an 

	expensive car in his wife's name. In the jurisdictions which have abolished 
	the presumptiron of advancement, the wife pr1ma 1:acie holds t he car in trust 92
	for the husband . To take the example a step further, suppose the wife 
	dies after the car is purchased: in the aboliti on jurisdictions, the husband 
	can claim the? car against the wife's estate. In our view, "the most likely 
	inference" of the husband's intention is that he intended a gift, not that he
	See 
	See 

	owey intended the wife, or her estate, to hold the property on a resulting trust 
	for him. We believe that the same inference of !lift should be drawn where it 
	wife i s the wife who transfers or purchases property in the husband's name. ting 
	rate 
	band 3.54 Our conclusion is based upon our view that the law should treat a the 
	husband and wife relationship differently than it treats strangers. The
	had age, affection th.at spouses normally have for one another, and their mutual 
	rty, 
	obligation of support, make it more likely i n our view that the appropriate
	the .J.) legal inference is one of gift. In other words, 'We are not persuaded that all the 
	of the rationales for the historical development of the presumption of
	the 
	the 
	93

	the advancement have lost their force. The fact that Ontario courts have ~ of (3d) 
	for 1 be .c . ) 
	9lsupra n. 48, at 414.
	:it a 
	tect 
	92Although the car would be shareable by virtue of marital property legislation, unless it falls within a category of excluded assets . 
	This view ·is taken, and well argued, by D.R. IKlinck in "The Unsung Demise of the Presumption of Spousal Advancement", supra n. 66; and by M. C. Cullity, in "Case Comment: Re Levy", supra n. 87, at 157. It is also of note that the Ontario Law Reform Commission in Report on Family LdH, Part 
	93

	(Footnote continued to page 50) 
	(Footnote continued to page 50) 
	49 

	generally found the presumption of resulting trust to be rebutted reinforces 
	. 94 
	. 94 


	our view. 
	our view. 
	3.55 It should be noted that any legislat'ion in Manitoba respecting the presumption of advancement (whether for abo l ition or reciprocity) will not effect significant reform. There are two reasons for this, both of which have been previously referred to . First, the scope for the presumptive rules in Manitoba has been severely curtailed by "The Harital Property Act". Secondly, the courts have now determined that the presumptions can be easily rebutted by evidence of the parties' actual intentions. This me
	RECOHHE:NDATION 9 
	RECOHHE:NDATION 9 
	That Uie spousal presumption of advancemen,t be retained in Hanitoba 
	laH, and that it be extended to transfers from wife to husband and to 
	purchases by the wife in the husband's name. 
	(ii) Jointly held property 
	3.56 WE! turn now to a consideration of jointly held property. In all of the jurisdictions which replaced the presumption of advancement with a presumption of resulting trust, a specific exceiption was made for jointly held property. The reason for the exception is clear if one considers the use that was made o,f the presumption of advancement prior t o its repeal. Historically, the presumption was used to give the wife a one-half beneficial interest when 
	(Footnote continued from page 49) 
	IV: FamJlly Property LaH (1974) at 176-1177, recommended a reciprocal presumption of advancement. The recommendation was, however, not acted upon; instead the presumption of advancement was repealed. 
	94see the cases cited at supra n. 90, and accomipanyi ng text. 
	50 
	nforces 
	ng the ll not h have les in 
	Act". 
	easily s that f its taken apply. likely 
	a 

	all of 
	!ith a y held e that cally, when 
	procal upon; 
	95
	95

	a husband purchased property in the spouses' joint names. Similarly, a presumption of advancement had been used to give the wife a beneficial interest •in a joint bank account to wrhich only the husband had 
	96
	96

	contributed. Simp1 e repeal of the presumption of advancement cou1 d have left a gap in the law if specific provisions had not been enacted to ensure a beneficial interest for both spouses where property is held 
	jointly.
	97 

	3.57 This Commission has recommended a presumption of advancement that is reciprocal between husband and wife rather thani repeal. Given this, is there a need for Manitoba law to make specific provision for joint property? We have concluded that there is not . 


	3.58 With respect to real property in the spouses' joint names, Manitoba 
	3.58 With respect to real property in the spouses' joint names, Manitoba 
	3.58 With respect to real property in the spouses' joint names, Manitoba 

	law already effects joint beneficial ownership. The law must be seen in the • • • 98 h
	context of t he Court of Appea1 dec1s1on ,n Isbister v. Isbister, were 
	the Court considered s . 9 of "The Ha.rita.1 Property Act". That section 
	states that the Act does not apply to assets which have already been equally shared beb,een the spouses. Monnin , J.A. (as he then was) determined that jointly held real property should not be brought into an accounting under the Act, saying t hat "[i]n the absence of any claim that the shares are unequal, a title to real property in the joint names of the spouses means what it says; namely, that the property is shared by This statement reflects the fact that "in Manitoba title to real property iin the spou
	them".
	99 

	95see cases cited at supra. n. 68. 
	see, for example, Re Figgis, [1968] l All E.R. 999 (Ch . O.); Hurray v. Hurray (197'9), 11 B.C.L.R. 33B (S.C.). 
	96

	97This is the case only where marital property legislation does not effect a sharing of the property. 
	98(1981), 11 Man. R. (2d) 353 (C.A.). 
	56. 
	99rd., at 3
	1

	51 
	51 

	intended.lOO We conclude that there is no necessity for a statutory provision in Manitoba to ensure joint beneficial ownership where spouses hold joint title to property. 
	l 01
	l 01

	3. 59 We turn now to consider joint bank accounts. In each of the jurisdictions which replaced the presumption of advancement with a presumption of resulting trust, specific provisions were enacted to deem money in a spousal joint account to be prima facie joint property. Is such a provision necessary in Manitoba? To answer this question 'We shall look briefly at the comnon law rules, and the extent to which "Th,? Marital Property Act" now governs joint accounts. We shall then consider whether reform of Man
	is required. 
	3.60 At c.omnon law, the effect of a joint account is to give each of the account holdEffS a legal interest in the monies in the account at any given time, as well as a right of survivorship which arises by operation of law as part of the concept of joint tenancy. Beneficial ownership, however, depends upon the parties' intentions. Where, for example, the husband's money alone is paid into a joint account with his wife, she will be entitled to joint beneficial ownership if there is evidence that the husband
	102
	102

	the wife will have no beneficial interest. In situations where there is insufficient evidence of intention, there will be a rebuttable presumption 
	l00Germain v. Germain, (1969] 70 W.W.R. 120 (Man. Q.B.); Sidorsk1 V. 
	Sidorski (1984), 30 Man. R. (2d) 4 (Q.B . ); l1CCrea v. Bermdll (1984) , 30 
	Man. R. (2d)1 41 (Q.8.). In the McCrea case , Helper J. was asked to apply 
	the presumptive rules and declined to do so ; thE~ property was ordered simply 
	divided equally between the spouses . 
	101 It is not intended here to thoroughly analyze the law with respect to 
	joint bank accounts. For a more detailed discussion see M.C. Cullity, "Joint 
	Bank Accounts with Volunteers" (1969), 85 L.Q.H. 530; Waters, supra n. 63, 
	at 331-340. 
	102Marshall v. Crutwell (1875), L.R. 20 Eq. 328; Bruce v. Bruce (1976), 28 R. F.L. 190 (N.B.S.C. , App. Div.); Dobson V. Dobson ( 19B1), 26 
	R.F. L. (2d) 49 (Sask. Q.B.). 
	52 
	52 

	.ory 
	that the husband intended the wife to have a ben1eficial interest in one-half 1old 
	of the monies in a joint account, as well as the balance on his death. A 
	husband, on the other hand, has been presumed to hold the monies on a 
	resulting trust for the wife where all deposits to an account were made by the 103
	her. . ion 
	3.61 Perha1ps the most co1T111on marital situation is where both spouses ,ion 
	1 a 

	contribute to a joint bank account. Where they intend such an account to be a the 
	pool of their· resources, the "co1T111on fund" so c:reated has been held to be now 104
	their joint property. This is so regardless of whether or not the law 
	spouses contriibuted equal amounts. However, if no "co1T111on fund" was intended, 
	and each spouse has paid in an ascertainable share, each will be entitled to a 105
	proportional :share on a winding up of the accou1nt. If one spouse dies, the 
	whether or not the other spouse takes the remainder by way of survivorship, 
	will depend upon evidence of the deceased's intention. Where such evidence is 
	ven 

	lacking, the presumptions of advancement and resulting trust may be 
	1 as 

	rer' . l 06'
	applicable . lney 
	to 
	to 

	d a 
	d's 103Hesselt1ne v. Hesseltine, [1971] l All E.R. 952 (C.A.); Re Stevenson and Stevenson (1974), 17 R.F.L. 33 (B.C.S.C.).
	Ink, 
	is 1041n R.athwell v. R.athwell, supra n. 76 at 309, Dickson J. (as he then was) adopted the reasoning of the English decisi1on in in Jones v. Haynard, [1951] l All E..R. 802 (Ch . D. ), saying that the lcttter case was "authority for the proposition that when the i ntention is that the account is to be a pool of their resources, or in the words of the trial Judge in the present 
	V. proceedings, "a co11111on purse'. the money in it will be treated as belonging to 30 them jointly'''. See also Jlanl1n v. wanlin (1980), 17 Man. R. (2d) 74 >ply (Q.B.); Tev1nei v. Tevine, [1953] 2 D.L.R. 125 (8.C ..S.C.). 
	ply 105waters, supra n. 63, at 332. 
	to l061t is to be noted that the application of the presumptive rules to int spousal joint accounts is subject to the criticism made of such rules 63 , generally in Pettitt v. Pettitt, supra n. 48. In the case of Re F1gg1s, supr,i n. 96, at 149, for example, Megarry J. spoke of the particular difficulty in applying the presumptive rules to joint bank accounts: ruce (Footnote continued to page 54) 
	26 53 
	3.62 The common law rules now have an extremely limited application in Manitoba. I n by far the majority of cases, money in a spousal joint account will be governed by the provisions of "The Harl.tdl Property Act" and will be 
	107
	107

	equally shared between the spouses. Although it is arguable that the Isbister reasoning can be extended to joint accounts so as to exclude them from "The Mdritdl Property Act", no case has determined this to be so. In 
	our view, joint accounts will fall within "The.• Hdrital Property Act" unless the monies have al ready been equa 11y divided between the spouses, or the parties have agreed to effect such a division. 
	3.63 We have concluded that a legislative provision which deems joint beneficial ownership of joint bank accounts is not required in Manitoba. First, unl i ke the abolition jurisdictions, we have recommended a mutual presumption of advancement rather than repeal. The joint bank account legislation in the abolition jurisdictions (like the legislation respecting ds d1l except.ton to the new rule that a 
	joint prope1rty generally) is framed 

	(Footnote continued from page 53) It appe.ars to me that there is some difficulty in defining the precise way in which the doctrine of advancement operates in the case of bank accounts. It seems quite unreal to regard each deposit in the account as an advancement, subject to diminution by the drawing of subsequent cheques. 
	He then went on to suggest that the correct analysis may be "that there is an irrmediate gift of a fluctuating and defeasible asset consisting of the chose in action for the time being constituting the balance in the bank account" (at 149). 
	l0one example where "The Hdritdl Property Act" has been held not to apply to a joint bank account is found in Gutheil v. Gutheil (1983), 34 R.F.L. (2d) 50 (Mlan. Q.B.) . In that case the husb.and had placed inherited, and therefore exempt, funds into a joint account with his wife . Scollin J. held that the act of placing the funds into such an account did not of itself bring the account within the provisions of "The Harjltdl Property Act". In such a case, the only avenue open to the non-contributing spouse 
	7

	54 
	54 
	resulting trust is to be presumed in transfers between spouses. The exception is necessary primarily to alleviate injustic,e that might be caused were the

	tion in presumption of resulting trust applied to joint accounts . We have not
	account recommended a presumptive ru le of resulting t rust; prima facie, then, the
	wi 11 be legislative exception deemed necessary in the abolition jurisdictions is
	,at the unnecessary in Manitoba. Secondly, we have seen that, in almost all cases,
	de them monies in a spousal joint account wi 11 be shareable under the provisions of
	so. In "The Hariltal Property Act". The scope foir the operation of either the
	unless common law rules, or any legislative rule in substitution for them, is
	or the therefore very limited. Thirdly, there is no evidence that the colTlllon law rules themselves have produced unjust results in Manitoba, and we are ; joint 
	reluctant to recormiend legis lative change in the absence of a demonstrated need. Fair these reasons, we conclude that no specific provision need be
	reluctant to recormiend legis lative change in the absence of a demonstrated need. Fair these reasons, we conclude that no specific provision need be

	1nitoba. enacted iin Manitoba law deeming monies in spousal joint accounts to be prima
	mutual facie jointly owned.
	account ;pecting 
	4. Miscellaneous
	4. Miscellaneous

	; a 
	3. 64 ~le turn now to consider those miscellaneous provisions in other statutes which pertain to the legal status of married women . It may be recalled from Chapter l that the Commission was asked in a supplementary
	3. 64 ~le turn now to consider those miscellaneous provisions in other statutes which pertain to the legal status of married women . It may be recalled from Chapter l that the Commission was asked in a supplementary

	:ise way 
	:ise way 
	letter to address these matters .

	>f bank ount as :heques. 
	(a) Subsection 55(2) of "The Queen's Bench Act" 
	(a) Subsection 55(2) of "The Queen's Bench Act" 

	·e is an e chose 
	3.65 This subsection reads as follows: 
	int" (at 

	Examin1ation of married women. 
	Examin1ation of married women. 

	o apply 
	R.F. L. 
	R.F. L. 

	55(2) The examination of a married woman, apart from her husband,as to her knowledge of the nature and facts of an application for the 
	ed, and 

	J. held 
	sale or leasing of any settled estate, or as to her consent thereto,If bring is in no case necessary. such a , allege 
	108 
	108 

	The subse,ction was enacted in 1895 . It was passed to abrogate earlier exempt English lEigislation which was received into Manitoba law as of July 15, 1870. That legislation required a married woman to be· examined apart from her 
	es. In 

	108"TheQu:een'sBenchAct, 1895", S.M. 1B95, c. 6, s. 33. 
	108"TheQu:een'sBenchAct, 1895", S.M. 1B95, c. 6, s. 33. 
	55 

	husband by the court, or by a lawyer appointed by the court, when she applied to the court or consented to an application to the court in regard to leases 
	109
	109

	and sales of settled estates. 
	3.66 The Commission intends in the future to prepare a report dealing with the powers of disposition affecting settled lands. In the meantime , however, there is no need to continue subsection 55(2) . The general equality provisions we recommended be implemented earlier in this Chapter (Recommendat·ion l) would render this subsection unnecessary. We recommend: 
	RECOHMENOATION 10 
	RECOHMENOATION 10 
	That subsection 55(2) of "The Queen's Bench Act" be repealed. 
	(b} Sections 9 and l O of "The LaN of Propert111 Act" 

	3.67 The·se sections provide respectively for the abolition of the common law princip"les of dower and courtesy. These common law principles were 
	110
	110

	described ini detail in our earlier report on "The Dower Act". There is no need to repeat that detail here . Suffice it to state that both principles were eventually replaced by statutory dower which provides generally identical benefits to both husband and wife with respect to the homestead and to a fixed 
	111
	111

	share on death. 
	3.68 We do not think that these sections i,n "The Law of Property Act" should be repealed . There is no comparable legislation elsewhere in our legislation which clarifies that these property doctrines are abolished . Moreover, wei do not think that the general equa1lity provision we recommended earlier in the Chapter adequately resolves the status of these colTWllon law 
	109see An Act to facilitate Leases and Sales of Settled Estates, 1857, 19 &20 Viet. , c. 120, ss . 37, 38, 39 (U.K.). 
	llOThe Manitoba Law Reform Commission , Report on An Examination of "The Dower Act" (Report #60, 1984) at l-5. 
	111Il,1d. 
	56 
	56 

	lP1i ed 
	lP1i ed 
	lP1i ed 
	principles 
	(Recommendation 
	1121) . 
	We 
	also 
	think 
	that 
	these 
	sections 
	should 

	leases 
	leases 
	continue 
	in 
	their 
	present 
	wording 
	despite 
	the 
	fact 
	that 
	gender 
	neutral 

	TR
	language 
	has, 
	not 
	been 
	used. 
	Otherwise 
	these 
	s,ections 
	would 
	fail 
	to 
	clarify 

	TR
	the 
	historical 
	application 
	of 
	these 
	doctrines. 
	Accordingly, 
	we 
	do 
	not 

	with 
	with 
	recommend any change with respect to these sections. 

	~ever, 
	~ever, 

	ia 1 ity 
	ia 1 ity 
	(c) 
	Subsection 30(2) 
	of 
	"The 
	LdH of Property Act" 

	1apter 
	1apter 

	I: 
	I: 
	3.69 In 113England. 
	1833, This 
	The Act 
	Fines and Recoveries provided, amongst other 
	Act, 1833 provisions, 
	was enacted in that a married 

	TR
	woman 
	could 
	dispose 
	of 
	land 
	or 
	an 
	interest 
	in 
	land 
	by 
	deed 
	as 
	if 
	a 
	feme 

	TR
	sole, 
	if shei 
	had 
	the 
	concurrence 
	of 
	her husband 
	in the deed, 
	and 
	if the deed 

	TR
	was 
	acknowledged 
	by 
	her 
	as 
	her 
	Act 
	and 
	Deed 
	before 
	a 
	Judge 
	of 
	one 
	of 
	the 

	TR
	Superi or 
	Couirts, 
	a 
	Master 
	in 
	Chancery 
	or 
	two 
	Commissioners . 
	The 
	Act 
	further 

	TR
	stated 
	that 
	upon 
	providing 
	her 
	acknowl edgm,ent, 
	the 
	judge, 
	master 
	or 

	:onrnon 
	:onrnon 
	commissioners 
	were 
	to 
	examine 
	the 
	married 
	woman 
	apart 
	from 
	her husband with 

	were 
	were 
	respect 
	to 
	l1er 
	knowledge 
	of 
	the 
	Deed 
	and 
	wheth,er 
	she 
	freely and 
	voluntarily 

	re 
	re 
	is 
	consented 
	to, 
	the 
	114Deed . 
	In 
	1870, 
	the 
	provisions 
	of 
	this Act 
	wer e 
	received 

	iples 
	iples 
	into Manitoba 
	l aw, along with other English statutes and the 
	common 
	law. 

	1tica1 
	1tica1 

	fixed 
	fixed 
	3.70 In 
	1883, 
	Manitoba 
	enacted 
	legi slation whi ch 
	modified 
	the 
	English 
	Act 

	TR
	of 
	1833, 
	so 
	that 
	it would 
	not 
	be 
	necessary 
	for the 
	va 1idi ty of 
	any 
	deed 
	or 

	TR
	assurance 
	executed by a married 
	woman 
	that t he deed 
	or assurance 
	be produced 

	Act• 
	Act• 

	1 
	1 
	our 
	1 l 2clause 
	3 
	of 
	that 
	principle 
	-which 
	sets 
	forth 
	a 
	rule 
	of 
	construction 
	to 

	shed. 
	shed. 
	make 
	the 
	same 
	law apply equally 
	to 
	each 
	spouse and 
	to abolish any differences 

	1ended 
	1ended 
	which existed under the common law prov1s1ons to which it applies. 
	-is restrict,ed by clauses (1) and (2), the Clauses (l )1 and (2) pertain to legal 

	TR
	personality and 
	capacity and would probably not aff ect property rights such as 

	TR
	dower 
	and 
	courtesy 
	which 
	arise 
	f ram 
	the 
	marita1 
	status. 
	See 
	Kendall 
	v. 

	TR
	Kendall 
	(1978) 
	82 
	D.L.R. 
	(3d) 
	278 (H.C.J.) 
	which 
	interprets 
	the 
	principle 

	TR
	set 
	forth 
	in 
	Recommendation 
	7 . 
	We 
	note 
	too 
	that 
	the 
	Ontario 
	legi slation 

	TR
	contains 
	an 
	express 
	abolition 
	of 
	common 
	law do1,,1er. 
	See 
	s. 
	70 
	of 
	the 
	Family 

	7, 
	7, 
	19 
	Law Reform Act, R.S.O. 
	1980, 
	c. 
	152. 

	TR
	ll3The Fines and Recovecies Act, 
	1833, 
	3 & 4 Will. 4, 
	c. 
	74 
	(U.K .) . 

	'The 
	'The 

	TR
	ll4The 
	Fines 
	and 
	Recoveries 
	Act, 
	1833, 
	3 
	& 
	4 
	Will . 
	4, 
	C. 
	74, 
	ss . 
	77, 79, 

	TR
	80 (U.K.). 

	TR
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	or acknowledged by her before a judge, master or commissioner; that she be 
	examined apart from her husband; or that her husband concur in the deed or 
	assurance. Instead, every deed or assurance could be executed by a married 115
	•f h Th • • • b f
	•f h Th • • • b f

	woman as 1 s e were a feme sole. 1s prov1s1on ecame part o "The 11 6
	9 1

	LdW of Property Act" 1 n • 1 3 and 1•s pres,entl y housed 1 n • s. 30( 2) of 117 
	"The LaH of Property Act" . 
	3. 71 Subsection 30(2) was originally enacted to modify the statute law 
	3. 71 Subsection 30(2) was originally enacted to modify the statute law 

	which existe·d in Manitoba in 1883, to make the statute law more appropriate to 118
	the circumstances within the Province of Manitoba . The provision was 
	ll5An Act respecting Estdtes Tdil, S.M. 1883, c. 27, s. 2, later cited as The Estdte$ Tdil Act, R.S.M . 1913, c. 63,. s. 3. See also similar legislation which was enacted in Manitoba in 11371 and which provided that a deed made by a married woman jointly with her husband of her lands shall have same effect as if made by a feme sole, if acknowledged before a Justice of the Peace that Deed made by her, of her own free will and provided acknowledgment certified in the Deed by the Justices. (An Act reldting to 
	116"The Law of Property Act" , S.M. 1931, c. 38, s. 16. 
	ll7"TheLawof Pt:opertyAct", C.C .S.M. c. L90, s. 30(2). 
	ll8The preamble of the 1883 Act (An Act rnspecting Estdtes Tail, S.M. 1883, c. 27) states: 
	Whereas some of the prov1s1ons of the Act of the Parliament of Great Britain, passed in the third and fourth years of the reign of His late Majesty King William the Fourth, chaptered seventy-four, intituled "An Act for the abolition of Fines and Recoveries and for the substitution of more simple modes of Assurance", appear to require amendment in order to adapt them more fully to the circumstances of this Province, and it is expedient that they be so amended . 
	Whereas some of the prov1s1ons of the Act of the Parliament of Great Britain, passed in the third and fourth years of the reign of His late Majesty King William the Fourth, chaptered seventy-four, intituled "An Act for the abolition of Fines and Recoveries and for the substitution of more simple modes of Assurance", appear to require amendment in order to adapt them more fully to the circumstances of this Province, and it is expedient that they be so amended . 
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	e be d or rried 
	"The 
	) of 

	law te to 
	ed as 
	i lar at a 
	i lar at a 

	have e of vided 
	g to 
	g to 

	later 
	ting 
	ting 
	ntly 
	Her 
	y of 
	S. M. 
	reat 
	late Act 
	mo re 
	dapt 
	ient 
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	repealed in England i n 1924. The sect ion would no longer be necessary in its present form if legislation were enacted giving effect to the general equality provisions we recommended earl i er in this Chapter (Reconvnendation l). We r ecommend: 
	RECOHHENDATION Il 
	RECOHHENDATION Il 
	That subsection 30(2) of "The Law of Property Act" be repealed. 
	(d) Section 36 of "The Trustee Act" 

	3.72 The text of this section is as follows : 
	3.72 The text of this section is as follows : 
	3.72 The text of this section is as follows : 
	Married woman trustee . 
	36 A married woman who is a trustee alone or jointly with any other person or persons of property subject to any trust, may sue or be sued, and may transfer or join in transferring any such property, without her husband, as i f she were a fenvne sole. 

	1his section first appears in 120
	1900 and was later inserted section was enacted to abrogate married woman's ability to act as a married woman could not acquire, As these are essential powers for trustee at conmon law. 
	"The Harried Women ' s Property Act" of 121
	"The Harried Women ' s Property Act" of 121
	in "The Trustee Act" of 1931. The the corrvnon law restrictions regarding a a trustee. As stated earlier in Chapter 2, hold or dispose of property at convnon law. a t rustee, a married woman could not be a 

	3.73 With the enactment of a general equality provision which we proposed earlier in this Chapter (Reconvnendation 1) , then~ would be no need to retain this section. We reconvnend: 
	ll9Ldw of Property (Amendment ) Act I924, 15 Geci. 5, c. 5, s. 10, sch. 10 
	( U. K.). 120"The Har:ri .-!!d WolTlf~n• s Property Act", S.M. 1900, ,c. 27, s. 17. 121 "The Trust,?e Act ", S.M. 1931, C. 52, s. 29. 
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	RECOHHBNDATION 12 
	That se•ction 36 of "The Trustee Act" be repealed . 
	(e) Other 
	3.74 
	3.74 
	3.74 
	ln 
	addition 
	to 
	the 
	foregoing 
	sections 
	which 
	we 
	were 
	asked, 
	via 

	supplementary 
	supplementary 
	letter, 
	to 
	consider, 
	the 
	Commission 
	through 
	its 
	research 
	has 

	become 
	become 
	aware 
	of 
	two 
	other 
	provisions 
	which 
	require 
	examination . 
	These 
	are 

	alimony andi guardian ad 
	alimony andi guardian ad 
	litem. 


	.{j) Alimony 


	3.75 Thie term "alimony" refers to financial! support payable by one spouse 
	3.75 Thie term "alimony" refers to financial! support payable by one spouse 
	3.75 Thie term "alimony" refers to financial! support payable by one spouse 
	to another while the marriage subsists. It is to be contrasted with 
	"maintenance" which refers to payments made subsequent to divorce. Although 122
	this technical distinction i s not always strictly adhered to, we shall 
	consider alimony in its strict sense, that is, financial support payable 
	during the continuance of marriage. 
	3. 76 Alimony is available only to the wife; there is no corresponding 123
	right for the husband . lt can be claimed either as an independent remedy 
	122For example, the term "maintenance" is used in "The Family Maintenance Act", C.C.5.M. c. f20, to refer to f i nancial support for spouses during the subsistence of marriage. 
	123rhe court's legislative jurisdiction to grant alimony as an independent remedy is not entirely clear in Manitoba . IPrior to 1982, s . 52 of "The Queen's Bimch Act", R.S.M. 1970, c. C280, provided clear legislative authority for alimony as an independent remedy. That section was repealed and replaced b:,i legislative provisions which do n,ot expressly give the right to sue for alimony in an action for that object only: "The Queen's Bench Act", 
	C.C.S. M. c. Cl80, s. 52. It has, however, been suggested that an express provision is not required: wood v. wood (1884), l Man. R. 317 (Man . Q.B.). Se,e also, 2 Power on Divorce and Othe r Matrimonial Causes, (Davies ed. 1980) a1t 208-9. 
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	1vorce. Wen c against the husband 
	deserted her, or been guilty of cruelty or adultery. She herself is 127
	disentitled if she is guilty of any of these nnatrimonial offences . Such offences wi lll also disentitle her where alimony is sought ancillary to an 
	other relief, for example, judicial separationor 
	other relief, for example, judicial separationor 
	124 

	• d
	a1me as a separate remedy, a wife can bring action 
	only if he is at fault, as for example where he has 126 
	128

	order of judicial separation. 
	3.77 It is the Commission's view that a married is out of keeping with the legislative scheme which support and maintenance of spouses in Manitoba, Halntendllce Act", C. C.S.M. c. 20. The provisions the right to alimony in two fundamental respects . 
	woman's right to alimony now generally governs the 
	woman's right to alimony now generally governs the 
	that is, "The Family of that Act differ from First, the obligation of 

	support established by the Act is mutual in that the spouses must "contribute 129
	• Secondly, the 
	reasonably to each other's support and maintenance
	11 

	entitlement or di sentit1 ement to support is not founded upon the concept of • • 1 l h d d f h • l 30
	matrimon,a fau t but upon t e means an nEie s o t e parties. We 
	consider the law respecting alimony to be objectionable because it is 
	discriminatory and fault-based. In our view, "The Fdlllily Halntendllce Act" 
	is the more appropriate vehi c 1 e for the determination of support rights and 
	obligations. 
	124The court's jurisdiction to grant alimoruy in actions for judicial separation is authorized by the Divorce dlld Hatrimoni<ll causes Act, 1851 (20 & 21 Viet., c. 85), s . 17 (U.K.). 
	125we will inot consider alimony as ancillary to divorce proceedings because of the exclusive jurisdiction of Parliament with respect to marriage and divorce. 
	126For a full discussion of the grounds on which alimony can be sought, see Power on Divorce and Other causes, su.pra n. 123, at 212-214 . 
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	l27rd., at 214-216. 
	l28rd. • at l 68 -182. 
	l 29"The Family Halntendllce Act", C.C.S.M. c. F20, ss. 2 ( 1) . 
	130"The Family Ha1.ntendnce Act", C.C.S.M. c. F20, ss . 5 ( 1) . 
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	3.78 The question then becomes to what extent Manitoba law can simply abolish the right to alimony. In this regard 111,e must consider alimony in two distinct aspects, that is, as an independent r·emedy, and as ancillary to an order of ju1dicial separation. It seems clear that alimony as an independent remedy is within the legislative competence of the Province: it falls within provincial jurisdiction under the constitution Ac.:t: l867 as "Property and Civil Rights". Accordingly, provincial legislation can 
	131
	131
	131
	abolish alimony as an independent remedy. 


	3.79 Th,e situation is less clear when we consider alimony as ancillary relief in an action for judicial separation . Judicial separations are governed b~' the Divorce dlld Hatrimonial causes Act, 1857 and it is arguable that they fall within the meaning of "Ma1rriage and Divorce" in the constitutio.n Act 1867 and are therefore exclusively within the legislative 
	132
	132

	competence of Parliament. Indeed, the British Columbia Supreme Court has 
	held that p,rovincial legislation purporting to reform the law with respect to 133
	the ground'S for judicial separation is ultz:a vires. Because of the uncertainty respecting provincial competence to legislate in the area of judicial seiparation, we think that no attempt should be made to abolish the right to alimony as ancillary to an order of judicial separation. Instead, it is our view that Manitoba law should provide th.at, where an order for judicial separation is requested, the court should have the power to award maintenance and support for either spouse in accordance with the prov
	134 
	134 

	Family Haintendllce Act". 
	131This has been done i n Ontario: Family Lat, Reform Act, R.S .O. 1980, c. 152, s. 71. Because judicial separation was not available in the Ontario courts, the legislation abolished only the independent action for alimony. See Power on Divorce dlld other Hatr!mon!al causes, supra n. 123 at 158-159 for a discussion of the effect of the Ontario legislation and the Prince Edward Island legislation, (Family Law Reform Act, 1978 (P. E..I.), c. 6, s. 
	63) which was modelled after it. 
	l32see Power on Divorce dlld other Hatr!mon!al Causes, id. at 153-55. 
	133salloum v. Salloum, (1976] 5 W.W.R. 603 (B.C.S.C.); Siebert v. Siebert (1978), 82 0. L.R. (3d) 70 (B .C.S.C. ) . 
	134This conclusion is similar to the Commission's recommendation in its Report on d1I Examination of "The Testators Family Haintendllce Act" ( Report #63, 1985) at 64 , that in nullity proceedings 1lhe court should have the power to award maintenance and support in accordance with "The Family Haintendllce 
	Act" . 
	62 
	62 
	mply 
	two an 
	dent thin and 
	to 
	lary are ble the tive has 
	to 
	the of the 
	' it 
	cia l 
	nee 
	'The 
	c. 
	rio 
	ny. 159 ince s. 
	v. 
	its 
	ort wer 
	ce 

	3.80 The Co,mmission recommends: 
	3.80 The Co,mmission recommends: 
	3.80 The Co,mmission recommends: 
	RECOHJ1ENDA1'ION 13 

	Thdt the .right of a mdrried W'0111d11 to dlimony as dn independent remedy be atbol tshed. 
	RECOHJ1ENDA1'ION 14 
	RECOHJ1ENDA1'ION 14 

	Thdt W'here dn order of Judicial separation ls .sought, the court hdve the p°"'er to dW'drd maintendnce dnd support to either spouse in accordance W'ith the criteria set out in subsection 5(1) of "The Fd111ily Maintenance Act" . 
	(ii) Guardian ad litem 
	(ii) Guardian ad litem 
	3.81 At cor1111on law, a married woman could neither act as a guardian ad 135 

	litem or as a next friend . Three reasons have been cited for the 
	development of this common law rule: first, a married woman could not sue or 
	be sued; second , a married woman could not be held liable for the costs of an 
	improper action, or defence (except to the extent of her separate property); 
	135slack's LaW' Dictionary defines guardian ad litem and next friend as follows: 
	A guardidll1 ad litem is special guardian appointed by the court to prosecute .::,r defend, in behalf of an infant or incompetent, a suit to which he is a party, and such guardian is considered a officer of the court to 1represent the interests of the infant or incompetent in the litigation. 
	A guardidll1 ad litem is special guardian appointed by the court to prosecute .::,r defend, in behalf of an infant or incompetent, a suit to which he is a party, and such guardian is considered a officer of the court to 1represent the interests of the infant or incompetent in the litigation. 
	Next friend. One acting for benefit of infant, married woman, or other person not sui juris, without being regularili,1 appointed guardian .. . A "next friend" is not a party to an action, but is an officer of the 
	court, especially appearing he represents. 

	Black's LaN Dictlonary (5th ed. 
	to look after the interests of the minor whom 
	to look after the interests of the minor whom 
	1979) at 635, 941. 63 

	and third, a married woman might be influenced by her husband with respect to 136 
	any duties that she might have, as a guardian dd litem or next friend . 

	3.82 This conmon law rule was accepted into Manitoba l aw as of July 15, 
	3.82 This conmon law rule was accepted into Manitoba l aw as of July 15, 
	3.82 This conmon law rule was accepted into Manitoba l aw as of July 15, 

	1870. Subsequently, Queen's Bench Rule 84 was passed, the text of which is as 
	follows: 
	A married woman may sue, or defend, or be a next friend, or become a 
	A married woman may sue, or defend, or be a next friend, or become a 
	party to any action or matter in the court in all cases, as if she 
	were not married. 

	Rule 84 cleiarly purports to authorize a married woman to act as a next 
	friend. The term "guardian dd l.ttem·, however, is not used in the Rule; the 
	fact that it. is omitted in Rule 84, but specifically included in other Queen's 37
	Bench Rules in a distincti ve manner from the t1!rm "next friend",1 suggests 
	that Rule 134 may not authorize a married woman to act as a guardian dd 138
	lJ.tem. Regardless of the ostensi ble scope of the Rule, it 1s arguable 
	that the Rule is ineffective to abrogate the marri ed woman's incapacity to act 
	as a next friend or as a guardian dd l.ttem: r eform of this conmon law rule 
	is arguably substantive, not procedural, and accordingly beyond the authority 139
	of the Queen's Bench Rules. 

	3.83 Irrespective of the present status of a marr ied woman to act as a 
	3.83 Irrespective of the present status of a marr ied woman to act as a 
	3.83 Irrespective of the present status of a marr ied woman to act as a 

	next friend or guardian ad lltem, it is clear that a married woman should be 
	131irn re The Duke of Somerset, decedsed; Thynne v. St. Hdur (1887). 5£> 
	L.J. Ch . 733. For a more recent Canadian case which enunciated this rule see Cagnon v . .'Stortini (1974), 47 D.L.R . (3d) £>50 (IJnt. Dist. Ct.) . 
	137see, e.g . , Queen's Bench Rules 74 and 77 . 
	1381n particular, it is not clear whether the phrase "or become a party to any action" in line 2 thereof is intended to encompass the right of a married woman to act in a representative capacity as guardian dd litem. 
	139for Manitoba cases concerning the scope of the Queen's Bench Rules, see, e.g., HdcChdrles v. Jones, [1939) 1 W.W.R. 133 (Man. C.A. ); Hontredl Trust Comp,tny v. Pelkey ( 1970), 73 W.W.R. 7 (Man . C. A. ); and Osdchulc v. Osdchuk, (1971) 2 W.W.R. 481 (Man. C.A.) . 
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	in either capacity would need to continue Queen's Bench Rules and Practice a view to their reform) general set of rules 
	in either capacity would need to continue Queen's Bench Rules and Practice a view to their reform) general set of rules 

	regulating the power to act as a next friend or guardian ad litem. This 140
	approach has be,en adopted in the Ontario Rules of Pr,actice. We reconwnend: 
	xt 
	RECOHMENDAT.fON 15 
	he 
	That the Q•ueen' s Bench Rules and Practice Committee consider the
	's 
	's 

	repeal of ,?ueen's Bench Rule 84 and its repla,cement with a general ts set of rules regulating the eight of a person to act as a next friend or guardian ad litem.
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	C. MECHANICS OF REFORM ct 
	le 

	3.84 There is one f inal area remaining to consider. This pertains to the 
	3.84 There is one f inal area remaining to consider. This pertains to the 
	ty 
	implementation of the reconwnendations in this RE?port. In particular, it 
	should be determined which statutes shoul d house the changes we have proposed, 
	as well as wh,ether any transitional provisi ons for these changes wi 11 be 
	necessary. We should also consider what legislation should be repealed in 
	a 

	light of the pr,oposed reforms . 
	3.85 It is our view that "The Haccied women' ,s Property Act" should be 
	repealed. The thrust of the reconwnendations we have proposed is to effect
	56 ;ee equality in respect of the legal status of married persons . As the focus of 
	to 
	to 

	ied 
	ee, ~al 
	V. l40Rules of Civil Procedure, 0. Reg. 560/84, Rules 7.01, 7.02, 7.03. The thrust of these provisions is to provide that any person who is not under a disability may act as a "litigation guardian" without being appointed by the court. A "person under disability" is defined in the Rules and does not include a marri,ed woman. 
	65 
	65 

	"The Harried Women's Property Act" is confined to the position of only married women, it i s not a suitable statute ii n which to equate the legal position of husbands and wives. We think, instead, that most of the reforms we have proposed should be implemented in "1'he Equality of Status Act", 
	C.C.S.M. c. E130, since the general purpose of that statute parallels the broad objective of our proposed reforms. 
	3.86 It will not be necessary generally to continue any of the sections of "The Harried women's Property Act", at least in their present form. In particular, the implementation of Recommendation 1 of this Report would obviate the need for sections 3 and 5 as well as subsections 7(1) and (3) of the Act; these are enabling sections which coL1ld be covered by the general 
	• . l 141 S b .
	• . l 141 S b .

	equality pr1nc1p e. u section 7(2), 1,,1hich abolishes interspousal immunity in tort, should continue because the enactment of the general equality pr,ovision may not clarify the abolition of this immunity. That is, the immunity applies equally to husbands and wives and, by virtue of clause 3 
	142
	142

	of Recommendation 1, its abolition might not be clear. We note on this point that both Saskatchewan and Ontario, for example, have an express provision abolishing interspousal invnunity despite the fact that both jurisdictions have a general equality provision similar to Recommendation 1 in their legislation. 
	3.87 To the extent that section 4 is enabling, it too is rendered unnecessary by the general equality principle. The transitional rules established by sect ion 4 need not be continued in new legislation. With the except ion of section 8 (which we shall deal w'ith shortly), the remainder of the Act I!. declaratory of the statute's ambit and relationship with other statutes and would be consequently unnecessary with the statute's repeal. 
	141we note as well that subsection 5(2) of the Act, which makes the abolition of the husband's liability for his wife's torts, qua husband, subject to "The Highway Traffic Act" would no longer be necessary since subsection (3) of the general equality provision (Recommendation l) confines that provision to non-statutory matters. 
	12The sam1e reasoning applies to tenancy by the entireties. See J.M. Glenn, "Tenancy by the Entireties: A Matrimonial Regime Ignored" (1980), 58 Can. Bar Rev. 711. In our Report on The survivorship Act (Report #51, 1982) we recommended the express abolition of this corrrnon law doctrine . This recommendation has not as yet been implemented. 
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	3.91 We are of the view that RecoflVllendation 14, which pertains to an award of maintenance and support in proceedings for judicial separation, should be implemented by amendment to "The Fdlllily Haintenance Act". We recommend: 
	RECOHHENDATION 18 
	RECOHHENDATION 18 
	RECOHHENDATION 18 
	That, subject to Recommendations 19 and 20, the refor.m leg tslation be implemented in "The Equality of Status Act" . 
	RECOHHENDA'rION 19 
	That consideration be given to implementing Recommendations 5 to 8 of this Report in "The Harital Property Act". 
	RECOHHENDATION 20 
	That Recommendation 14 of this Report be implemented in "The Family Haintenctllce Act". 

	3.92 We now turn to look at the final issue in this Report: the trans1tiona·1 provisions for the reform legislation. We think there is a need for three transitional provisions. The first is with respect to the abolition of the special agency principles (Recommendations 2 to 4 in this Report). We thi nk there should be a provision clarifying that their abolition does not affect existing causes of action. The second transitional principle arises from the niform of the presumption of advancement. Here, we reco
	RECOHHENDA'I'ION 21 
	RECOHHENDA'I'ION 21 
	That there be a transitional provision to the effect that the abol1t1,on of the speciitl agency principles (Recommendations 2 to 4 of this Report) not apply to existing causes of action. 
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	TR
	That there be a trans!t1onal provision to the effect that the 

	TR
	leg1slait1on reforming the preswnpt1on of advancement (Recommendation 

	TR
	9 of this Report) applies notwithstanding the event giving rise to 

	TR
	t he preswnpt1on occurred before the effective date of the 

	TR
	leg1slait1on. 

	TR
	RECOHMF.~NDATION 23 

	TR
	That tl'iere be a transitional provision to the effect that where an 

	TR
	action for alimony is commenced before the abolition of alimony as an 

	TR
	indeper.ident remedy, the action shall be de·emed to be an application 

	TR
	under Part I of "The Family Ha1ntenance Act" subject to such 

	TR
	direct1.ons as the court considers appropriate. 
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	CHAPTER 4 
	CHAPTER 4 
	LIST OF RECOMMENDATlONS 
	The recommendations contained in this Report are as follows: 
	l. That st~ctions 3 and 5 and subsections 7(1) and (3) of "The Married Women ' s Property Act" be repealed and rep.laced by legislation which reads as follows: 
	(l) 
	(l) 
	(l) 
	For all purposes of the law of Manitoba, a married person has a legal personality that is independent, separate and distinct from that of his or her spouse. 

	(2) 
	(2) 
	A married person has and shall be accorded legal capacity for a11 purposes and in a11 respects aIs if he or she were an unmarried person. 

	(3) 
	(3) 
	Tlhe purpose of subsections (1) and (2) is to make the same law apply, and apply equally, to married men and married women and t,o remove any difference in it resulting from any common law or equitable rule or doctrine, and subsections (l) and (2) shall be so construed. 


	2. 
	2. 
	2. 
	That the common law principle which presumes that a married woman is entitled to pledge her husband's credit for necessaries during cohabitation be abolished. 

	3. 
	3. 
	That the common law principle which presumes that a deserted wife is entitled to pledge her husband's credit for necessaries be abolished. 

	4. 
	4. 
	4. 
	That legislation to i mplement Recommendations 2 and 3 be similar to the Saskatchewan provision which is as follows: 

	Spouse as agent. -A husband or wife does not, merely because of his or her status as a spouse, have authority to pledge the credit of the other spouse for nece!;saries or to act as agent for the other spouse for the purchase of necessaries . 

	5. 
	5. 
	That there be retained in Manitoba law a summary procedure for the resolu1tion of marital property disputes . 

	6. 
	6. 
	That l egislation to implement Recommendation 5 read substantially as fo1101,rs: 


	~my person may app 1 y to the Court of Queen's Bench for the aetermination of any question between that person and his or her spouse or former spouse as to the ownership or right to possession of property, and the court may, 
	(a) declare the ownership or right to possession; 
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	Figure
	( b) where the property has been disposed of, order payment in compensation for the interest of either party; 
	( b) where the property has been disposed of, order payment in compensation for the interest of either party; 
	(c) 
	(c) 
	(c) 
	order that the property be sold for the purpose of realizing the interests therein; 

	(d) 
	(d) 
	order that the property be transferred to or vested in either spouse; and 


	( e) order that either or both spouses give security for the performance of any ob1 i gation imposed by the order including a charge on property, 
	and may make such other order or d·irections as are ancillary thereto. 

	L
	L
	LI
	Figure
	7. 
	That llegislation enacting Reconmendation 5 be made subject to "The Harital Property Act" . 

	8. 
	8. 
	8. 
	That llegislation enacting Reconmendation 5 be made subject to "The Dower Act". 

	9. 
	9. 
	That the spousal presumption of advancement be retained in Manitoba law, and that it be extended to transfers from wife to husband and to purchases by the wife in the husband's name·. 

	10. 
	10. 
	That subsection 55(2) of "The Queen's Benchi Act" be repealed. 

	11. 
	11. 
	That subsection 30(2) of "The LaW of Propez:ty Act" be repealed . 

	12. 
	12. 
	That section 36 of "The Trustee Act" be reprealed. 

	13. 
	13. 
	That the right of a married woman to alimony as an independent remedy be abo,l i shed. 



	14. 
	14. 
	That ..,,here an order of judicial separationi is sought, the court havethe power to award maintenance and support to ei ther spouse inaccordlance with the criteria set out in subsection 5(1) of "The
	t 
	t 



	t 
	t 
	Fdlllil!Jr Haintenance Act•. 
	15. That the Queen's Bench Rules and Practice Conmittee consider the repeal of Queen's Bench Rule 84 and its replacement with a general set of rules regulating the right of a person to act as a next friend or gua1rdian ad litem. 

	16. That "'The Harried Women's Property Act" be repealed. 
	Figure

	17 . That subsection 7(2) of "The Har.ried Women's Property Act" be continued in the reform legislation. 
	17 . That subsection 7(2) of "The Har.ried Women's Property Act" be continued in the reform legislation. 
	18. That, subject to Reconmendations 19 and 20, the reform legislation be implemented in "The Equality of Status Act" . 
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	19 . That consideration be given to implementing Recommendations 5 to 8 of this Report in "The Harital Property Act". 
	20. 
	20. 
	20. 
	That Recommendation 14 of this Report be implemented in "The Fdlllily Hainten.;tnce Act". 

	21. 
	21. 
	That there be a transitional provision to the effect that the abolition of the special agency principles (Recommendations 2 to 4 of this Report) not apply to existing causes of action. 

	22. 
	22. 
	That there be a transitional provision to the effect that the legislation reforming the presumption of advancement (Recommendation 9 of this Report) applies notwithstanding the event giving rise to the presumption occurred before the effective date of the legislation. 


	23 . That th,ere be a transiti ona 1 provision to the effect that where an action ifor alimony is commenced before the abolition of alimony as an independent remedy, the action sha11 be deeimed to be an app 1 i cation under Part I of "The Fdlllily HaintendllcE~ Act" subject to such directions as the court considers appropriate. 
	Th'is is a Report pursuant to section 5(3) of "The Law Reform 
	Th'is is a Report pursuant to section 5(3) of "The Law Reform 

	commission ;,ct", signed this 16th day of December-, 1985. 





	/I r;J, ~ 
	/I r;J, ~ 
	Cli/ H.C. Edwards, Chairman 
	?✓-~· 
	Knox 8. Foster, Commissioner 
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	APPE.NDIX A 
	AN ACT RESPECTING THE CAPACITY, PROPERTY, AND LIABILITIES, OF HARRIED WOMEN. 
	HER MAJESlY, by and with the advice and consent of the Legislative Assembly of Manitoba, enacts as follows : 
	Short title. 
	This A1ct may be cited as: "The Married Women's Property Act". 
	Definition of "property" . 
	2 In this Act "property" includes a thing in action and any interest in real or personal property. 
	Rights and obli•gations of a married woman . 
	3 Subject to this Act, a married woman shall 
	(a) 
	(a) 
	(a) 
	continue to be liable in respect of any tort committed, contract entered into, or debt or obligation incurred, by her before her marria,ge; 

	(b) 
	(b) 
	be capable of making herself, and being made , liable i n respect of any contract, debt, or obligation; 

	(c) 
	(c) 
	be capable of acquiring, holding, and disposing of, any property; 

	(d) 
	(d) 
	be capable of suing and being sued, eitlher in tort, contract, or otherwise; 

	(e) 
	(e) 
	be subject to the enforcement of judgments and orders; and 

	(f) 
	(f) 
	be capable of acting in any fiduciary or representative capacity; 


	in all respects as if she were unmarried . 
	Rights of marri1ed woman in property after coming int10 force of Act. 
	4(1) All property that 
	(a) 
	(a) 
	(a) 
	immediately before the first day of January, 1946, was the property of a married woman; 

	(b) 
	(b) 
	belong·s at the time of her marriage to ,a woman married after the thirty-first day of December, 1945; or 

	(c) 
	(c) 
	after the thirty-first day of December, 1945, is acquired by, or devolv,es upon, a married woman; 


	belongs to her in all respects as if she were unmarried and may be dealt with 
	accordingly. 
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	Exception. 
	Exception. 
	4(2) Nothing in subsection (1) interferes 1rJith or renders inoperative a restriction upon anticipation or alienation attached to the enjoyment of any property by virtue of a provision attaching such restriction contained in an instrument executed before the first day of January, 1946 . 
	Abolition of restraint upon anticipation . 
	4(3) An instrument executed on or after the first day of January, 1946, in so far as it purports to attach to the enjoyment of property by a married woman a res.triction upon anticipation or alienation that could not have been attached to the enjoyment of that property by a man, is void. 
	When restraint deemed to have been imposed. 
	4(4) For the purpose of the provisions of this section relating to restrictions upon anticipation or alienation, 
	(a) 
	(a) 
	(a) 
	an instrument attaching such a restriction executed on or after the first day of January, 1946, in pursu.ance of an obligation imposed before that date to attach such a restriction shall be deemed to have been executed before the said first day of January; 

	(b) 
	(b) 
	a provision contained in an instrument made in exercise of a special power of appointment sha11 be deemed to be contained in that instrument only and not in the instrument by which the power was created; and 

	(c) 
	(c) 
	the will of a testator who dies after the thirty-first day of December, 1955 [sic]. notwithstanding the actual date of execution thereof, shall be deemed to have been executed after the first day of January, 1946. 



	Restrictions of husband's liability. 
	Restrictions of husband's liability. 
	5(1) The husband of a married woman is not, by reason only of his being her husband, liable 
	(a) 
	(a) 
	(a) 
	ini respect of a tort corrrnitted by her before or after marriage; or 

	(b) 
	(b) 
	ini respect of a contract entered i nto, or debt or obligation incurred, by her before marriage. 


	Application of Highway Traffic Act. 
	5(2) Subsection (l) is subject to The Highway Traffic Act. 
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	Saving provision. 
	Noth~ng in this Act 
	(a) 
	(a) 
	(a) 
	(a) 
	exempts a husband from liability in respect of a contract entered into,, or debt or obligation incurred, b~, his wife after marriage in 

	respect of which he would be liable if this Act had not been passed; or 

	(b) 
	(b) 
	prevents a husband and wife from acquiiring, holding , and dealing with,, property jointly or as tenants in common, or from making themselves, or being made, jointly liable in respect of any tort, contract, debt, or obligation, and from suing or being sued either in tort,, contract, or otherwise, in like manner as if they were not marr'ied; or 

	(c) 
	(c) 
	prevents the exercise of any joint power !Jiven to a husband and wife. 


	Remedies of married woman for protection of proper1ty. 
	7(1) A ma1rried woman has, in her own name, against all persons, including her husband, the same remedies for the protection and security of her property, as if she were unmarried. 
	Actions in tort between spouses. 
	7(2) A hu-sband and wife have the same right to sue the other for tort as if they were not married . 
	Remedies of married man for protection of property . 
	7(3) A married man has against his wife the same remedies for the protection and security of his property as his wife has against him for the protection and security of her property. 
	1

	Summary disposal of questions bet ween husband and 1o1ife as to property. 
	8(1) In any question between husband and wHe as to the title to or possession of property, either party, or any corporation, company, publ ic body, or society, in whose books any stocks, funds, or shares, of either party are standing, may apply in a summary way to a judge of the Court of Queen's Bench, or, at the option of the app1i cant i rrespecti ve of the va1ue of the property in dispute, to the judge of the County Court of the district in which either party resides; and the judge may make suc.h order w
	Removal of pr1oceedings from County Court into Court of Queen's Bench. 
	8(2) All proceedings in a County Court under this section, in which, by reason of the character or value of the property in dispute, the court would not have had jurisdiction if this section had not been passed, may, at the 
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	option of the defendant or respondent, be removed as of right into the Court of Queen's Beneh; but any order made or act done in the course of the proceedings prior to the remova 1 is va1id un 1ess an order is made to the contrary by the Court of Queen's bench. 

	Hearing. 
	Hearing. 
	8(3) The judge, if either party so requests, may hear the application in private. 

	Corporationi's costs. 
	Corporationi's costs. 
	8(4) lri an application under this section any such corporation, company, ' public body, or society, shall, for the purpcises of costs or otherwise, be treated as a stakeholder only. 
	Appeal. 8(5) Where the value of the property in dispute in an application under 
	this section exceeds two hundred dollars an appeal lies to The Court of Appeal from any order made by the judge. Dower Act to apply. 9 This Act is subject to The Dower Act. Marital Property Act to apply. 
	9.1 This Act is subject to The Marital Property Act. Uniform construction. 10 This Act shall be so interpreted and construed as to effect its 
	general purpose of making uniform the law of th1! provinces that enact it. 
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