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In August, 1979, the Uniform Law Conference of Canpada struck a
special sub-committee, with representatives drawn from all provinces, to
consider the adoption of a new Uniform Sale of Goods Act. The sub-committee
was to study the draft Act prepared by the Ontario Law Reform Commission which
was contained in that Commission’'s Report on Sale of Goods issued in 1979.
The representative of this Commission on the special sub-committee was
Professor E. Arthur Braid of the Faculty of Law, University of Manitoba. The
members of that special sub-committee included some of the most knowledgeable
experts in the field of commercial law in (:anada.1

The special sub-committee met for a total of 36 days over a two-year
period and presented a report and draft Act to the Uniform Law Conference of
Canada in August, 1981. The draft Act was referred to the Legislative
Drafting Section of the Conference for review and it was resolved that the
product of the Legislative Drafting Section would be adopted by the Conference
as a Uniform Act and recommended for enactment in that 1-'cn'-rn.2 The final
English version of the Uniform Act was published in the Conference's 1982
proceed'ings.3

TThe other members of the special sub-committee were Dr. Derek Mendes da
Costa, Q.C. (Chairman) (Ontario); Prof. Michael G. Bridge (Alberta); Prof.
R.C.C. Cuming (Saskatchewan); Mr. Karl J, Dore (New Brumswick); M. Michel
Paquette (Quebec); Miss Diane Campbell (Prince Edward Island); Prof. David
Yaver (British Columbia),

25ee Uniform Law Conference of Canada, Proceedings of the Sixty-third
Annual Meeting (August, 1981) at 34.

3Uniform Law Conference of Canada, Proceedings of the Sixty-fourth
Annual Meeting (August, 1982) at 531 ff. A final French version of the
Uniform Sale of Goods Act has not yet been adopted by the Conference.
However, an unpublished French version of the Act, based upon the draft of the
Conference's special subcommittee, is available. See Uniform Law Conference
of Canada, Loi sur 1a vente de marchandises.




The Uniform Act was subsequently studied by the Alberta Institute of
Law Research and Reform ("Institute") and by a sub-committee of the Business
Law Subsection of the Manitoba Branch of the Canadian Bar Association
("Mani toba subcommi ttee"). The Institute published an extensive commentary on
the Uniform Act in October, 1982.4 The Report of the Manitoba subcommittee
was released a year 1ater.5 Some very modest amendments to the Uniform Act
were suggested by the Institute. These amendments were endorsed by the
Mani toba subcommittee which, in turn, proposed some additional amendments. It
should be noted that neither study had the benefit of the final version of the
Uniform Act prepared by the Legislative Drafting Section of the Conference;
instead, their point of reference was the earlier draft prepared by the
Conference's special sub-committee.

This Commission has considered the reports of the Ontario Law Reform
Commission, the Conference's special sub-committee, the Alberta Institute of
Law Research and Reform, and the Manitoba subcommittee, as well as the Uniform
Act itself. We have held meetings with our representative on the Conference's
special committee, Professor Braid, to discuss the Uniform Act and the
foregoing reports with a view to making final recommendations. We should 1ike
to record here our gratitude to him for all his advice and assistance. We
have adopted minor changes to the Uniform Act which are largely drawn fram the
recommendations of both the Institute and the Manitoba subcommi ttee.

We note that "The Personal Property Security Act", C.C.S.M. c. P35,
will require consequential amendment should the Uniform Act be adopted in
Manitoba. In particular, subsection 63(4) of the Uniform Act contemplates
that a notice may be filed in the Personal Property Registry to protect the
rights of an owner as against another who buys or leases and receives goods

1nstitute of Law Research and Reform, Report No. 38: The Uniform Sale
of Goods Act (October, 1982).

5Report on the Draft Uniform Sale of Goods Act (April, 1983), released
October, 1983 {unpubTished].




for value and without notice from a person in possession. "The Personal
Property Security Act" requires amendment to allow the registration of this
notice.6 Section 58 of "The Consumer Protection Act", C.C.S.M. c. C200,
(which pertains to statutory warranties on retail sales), will also require
rev-igw in 1ight of the warranty provisions contained in s. 42 of the Uniform
Act.

The Commission now recommends as follows:
RECOMMENDATION 1

That, subject to the following recommendations 2 and 3, Manitoba
enact the Uniform Sale of Goods Act, as set forth Tn Appendix A.

RECOMMENDATION 2

That, before the Uniform Act is enacted, changes be made in it as
recomended by the Commission, the AlTberta Institute of Law Research
and Reform and by a Subcommittee of the Business Law Subsection of
the Manitoba Branch of the Canadian Bar Association, which changes
are summarized in Appendix B.

6This amendment would encompass only a procedural revision of "The
Personal Property Security Act". It is not intended to change the substantive
law that an ordinary sale of goods contract does not constitute a security
interest capable of registration under the Act: J.J. Riverside Mfg. Ltd. v.
E.J.W. Dev. Co. Ltd. [1981] 5 W.W.R. 607, 1 P.P.A_C. 330, 9 Man. R. (2d) 174
[Co. CE.T.

71t might also be appropriate to review "The Factors Act", C.C.S.M. c.
F10, which pertains to the validity of sales by a mercantile agent, in light
of Part VI of the Uniform Act regarding transfers of title and good faith
buyers.
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RECOMMENDATION 3

That the amended Uniform Act be passed and given Royal assent to come
into force on a day to be fixed by procTamation.

RECOMMENDATION 4

That before the Uniform Act is proclaimed, the Government of Mani toba
be satisfied that at Teast one other province has already proclaimed
The Uniform Act in Tforce or will, on or about the same time, proclaim
The Unitorm Act 1n force.

This is a Report pursuant to subsection 5(3) of "The Law Reform
Commission Act", signed this 1st day of November 1983.
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APPENDIX A

UNIFORM SALE OF GOODS ACT
PART 1

INTERPRETATION

In this Act,
(a) “action” includes a counterclaim;

(b) “agreement” means the bargain of the parties in
fact as found in their language or by implication from
other circumstances, including those circumstances
described in section 26;

(c) "bill of lading™ means a document that:

(i) evidences the receipt of goods for shipment by
any mode of carriage; and

(ii) is issued by a person engaged in the business of
transporting or forwarding goods;

(d) “buyer” means a person who buys or contracts to
buy goods;

(e) “buyer in the ordinary course of business” means
a person who, in good faith and without knowledge
that a sale to him is in violation of the ownership
rights or security interest of a third party in the goods,
buys in the ordinary course from a person in the business
of selling goods of that kind for cash or by exchange
of other property or on secured or unsecured credit,
and includes a person who receives goods or docu-
ments of title under a pre-existing contract of sale, but
does not include a person who receives a transfer in
bulk within the meaning of |insert reference to buik
sales legislation| or as security for, or in total or
partial satisfaction of, a money debt;

(f) “C.F” or "C. & F." means that the price for the
goods includes cost and freight to the named destina-
tion;

(g) “C.LF." means that the price includes in a lump sum
the cost of the goods and the insurance and freight
to the named destination;

42A-1

Definitions

April 1983
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(h) "commercial unit” means a unit of goods that by
commercial usage is a single whole for the purpose of
sale, the division of which would materially impair its
character or value on the market or its use, and in-
cludes a single article, a set of articles or a quantity
treated in use or in its market as a single whole;

(i) “conforming”, with respect to a contract of sale,
means that goods or conduct, including any part of per-
formance, are in accordance with the obligations under
the contract;

(j) “contract” means the legal obligations that result
from the parties’ agreement as affected by this Act and
any other applicable rules of law;

(k) “contract of sale” means a contract whereby the
seller transfers or agrees to transfer the title in goods
to the buyer for a price, and includes

(i) a contract for the supply of goods to be made,
created or produced by the seller, whether or not
to the buyer’s order, and without regard to the
relative value of the labour and materials involved,

(ii) a contract in which the seller retains a security
interest in the goods, and

(iii) a contract to which section 43(2) applies;

(I) “course of dealing” means previous conduct between
the parties to a transaction that may fairly be regarded
as establishing a common basis of understanding for
interpreting their expressions and other conduct;

(m) “cure” means

(i) tender or delivery of any missing part or quantity
of the goods;

(ii) tender or delivery of other conforming goods or
documents or, in the case of a sale of identified
goods, goods that differ in no material respect from
those goods,

(iii) the remedying of any other non-conformity in
performance,

April 1983
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(iv) amoney allowance or other form of adjustment
of the terms of the contract, or

(v) any appropriate combination of subclauses (i)
to (iv);

(n) “delivery” means the voluntary transfer of posses-
sion;

(0) “document of title” means a writing that
(i) purports to be issued by or addressed to a bailee,

(ii) purports to cover goods in a bailee’s possession
that are identified or that are fungible portions of
an identified mass, and

(iii) in the ordinary course of business, is treated as
establishing that the person in possession of the
document of title is, with any necessary endorse-
ment, entitled to receive, hold and dispose of it
and the goods it covers;

(p) “express warranty” means
(i) a term of the contract,

(1) a statement, in any form or language made by
a seller before or at the time of the contract, in-
cluding a promise or a representation of fact or
opinion, whether or not made fraudulently, negli-
gently or with contractual intention, that relates to
the subject matter of the contract, except where the
buyer did not rely, or it was unreasonable for him to
rely, on the statement,

(i1i) a statement described in section 42(5), (6), or
(7, or

(iv) an express warranty described in section 42(9);
(q9) “F.A.S.” means free alongside;
(r) “fault” means a wrongful act, omission or breach;

(s) “financing agency” means a bank, finance company
or other person who, in the ordinary course of business,
makes advances against goods or documents of title or
who, by arrangement with either the seller or the buyer,
intervenes in the ordinary course to make or collect a

1l 1983
*denotes amendment to Uniform Act asAprllx

set forth in A

ppendix B and a
the Commission pproved by
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payment due or claimed under the contract of sale,
whether or not documents of title accompany the bill;

(t) “F.O.B.” means free on board;

(u) “fungible goods™ means goods of which any one
unit is the equivalent of any other unit by nature or by
usage of trade or is so treated by agreement or in a
document;

(v) “good faith” means honesty in fact and observance
of reasonable standards of fair dealing;

(w) “goods means tangible personal property and in-
cludes the unborn young of animals and anything
attached to or forming part of real property as pro-
vided in section 9 or 10, but does not include things
in action or the money in which the price is to be
paid;

(x) “insolvent” means a person who has ceased to pay
his debts in the ordinary course of business, who can-
not pay his debts as they become due or who is in-

solvent within the meaning of the Bankruptcy Act
(Canada);

(y) “instalment contract” means a contract that re-
quires or authorizes the delivery of goods in separate
lots to be separately accepted, notwithstanding a pro-
vision in the contract to the effect that each delivery
is a separate contract;

(z) “lease” includes hire;
(aa) “merchant” means a person

(i) who deals in goods of the kind involved in a
transaction,

(ii) who, by his occupation, holds himself out as
having skill or knowledge appropriate to the prac-
tices or goods involved in a transaction, or

(iii) to whom the skill or knowledge described in
subclause (ii) rnay be attributed by his employment
of an agent or broker or other intermediary who,
by his occupation, holds himself out as having that
skill or knowledge;

April 1983
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(bb) “notify” means to take any steps that are reason-
ably required to give information to the person to be
notified so that the information

(i) comes to his attention, or

(ii) is directed to him at the place of business or
residence through which the contract or offer was
made or at any other place that is held out by him
as the place for receipt of such information;

(ce) “prescribed” means prescribed in the regulations;

(dd) “receipt”, with respect to goods, means taking
physical possession of them;

(ee) “security interest” means an interest in personal
property, including goods, that secures payment or per-
formance of an obligation;

(ff) “seller” means a person who sells or contracts to
sell goods;

(gg) “signed” includes the execution or adoption of any
symbol by a party to a contract of sale with the present
intention of authenticating a writing;

(hh) “sale on approval” means a contract in which the
goods are delivered primarily for use and in which the
buyer has the right to return delivered goods even
though they conform to the contract;

(ii) “sale or return” means a contract in which the
goods are delivered for resale and in which the buyer
has the right to return delivered goods even though
they conform to the contract;

(jj) “usage of trade™ means any reasonable practice or
method of dealing that is observed in a place, vocation
or trade with sufficient regularity to justify an expecta-
tion that it will be observed with respect to a specific
transaction;

(kk) “value” means a consideration sufficient to support
a contract;

(1) “writing” includes any mechanical, electronic or
other form of recording of information.

42A-5

April 1983
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2 In this Act, in relation to a contract of sale,

(a) termination of a contract of sale occurs when a
party, pursuant to a power created by agreement or
law, puts an end to the contract otherwise than for its
breach, and thereupon all executory obligations are
discharged, but any right based on prior breach or per-
formance survives;

(b) cancellation of a contract of sale occurs when a
party puts an end to the contract for breach by the
other, and its effect is the same as that of termination,
except that the cancelling party also retains any remedy
for breach of the whole contract or any unperformed
part of the contract;

{c) where any action is required to be taken within a
reasonable time, any time that is not manifestly un-
reasonable may be fixed by agreement;

(d) what is a reasonable time for taking any action de-
pends on the nature or purpose of the action and all
the other surrounding circumstances;

(e) an action is taken seasonably when it is taken at or
within the time agreed or, if no time is agreed, at or
within a reasonable time,

PART II
SCOPE AND APPLICATION OF ACT

3(1) This Act applies to every contract of sale and other
transaction governed by this Act that is entered into on
or after the day on which this Act comes into force.

(2) Whether or not a contract in the form of a lease of
goods, bailment, hire-purchase, consignment or otherwise
is a contract of sale depends on the intention of the parties,
the substantial effect of the contract and all the other
surrounding circumstanices.

(3) If relevant in principle and appropriate in the circum-
stances, any of the provisions of this Act may be applied
by analogy to a transaction respecting goods other than a

April 1983
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contract of sale, such as a lease of goods or a contract
for the supply of labour and materials.

|[NOTE: Subsection (3) is an optional provision. |

4 This Act does not apply to any transaction that is in-
tended to operate only as a secured transaction, whether
or not it is in the form of an unconditional contract of
sale.

5 The Crown is bound by this Act.

6 Any interest in goods that are the subject of a contract
of sale may only pass if the goods are both existing and
identified.

7(1) Goods that are not both existing and identified are
future goods.

(2) A purported present sale of future goods or of any
interest in future goods operates as a contract to sell.

8 An undivided share in an identified bulk of fungible
goods is sufficiently identified to be sold although the
guantity of the bulk is not determined, and any proportion
of such a bulk or any quantity of the bulk agreed upon by
number, weight or other measure may, to the extent of
the seller’s interest in the bulk, be sold to the buyer who
then becomes an owner in commonn.

9 A contract of sale of minerals, hydrocarbons or other
substances to be extracted from real property is a contract
of sale of goods if they are to be severed by the seller, but,
until severed, a purported present sale of any such sub-
stances that is not effective as a transfer of an interest in
real property operates as a contract to sell.

10(1) A contract of sale of growing crops, timber, fixtures
or other things attached to real property that are intended
to be severed from the real property under the contract
is a contract of sale of goods

(a) whether the subject matter is to be severed by the
buyer or by the seller, and

(b) even though the subject matter forms part of the
real property at the time of contracting and severance is
to take place at a later time;

42A-7
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and the parties can by identification effect a present
sale before severance.

R ol es  *(2) The rights of a buyer under subsection (1) are subject to
(a) theinterest of any person, other than the seller, who
had a registered interest in the real property at the time
of the contract of sale and
(b) the interest of

(i) asubsequent purchaser or mortagagee for value
of an interest in the real property,
(ii) a creditor with a lien on the real property
subsequently obtained as a result of judicial process,
or
(iii) acreditor with a prior registered encumbrance
on the real property in respect of subsequent
advances;
if the subsequent purchase or mortgage was made, the
lien was obtained or the subsequent advance under the
prior encumbrance was made or contracted for without
actual notice of the contract of sale.

R (3) For the purposes of subsection (2), a notice in the
prescribed form registered in the appropriate land registry
office (or land titles office) constitutes actual notice
of the buyer’s rights under the contract of sale.

g 11(1) The price under a contract of sale may be made

s A payable in money or otherwise.

e (2) Where the price is payable in whole or in part in

poods goods, each party is a seller of the goods that he is to
transfer and a buyer of the goods that he is to receive.

2 (3) Where the price is payable in whole or in part by the

v AN transfer of an interest in real property, this Act applies to

the transfer of the goods and to the seller’s obligations in
connection with the transfer of goods, but this Act does
not apply to the transfer of the interest in real property
or to the buyer’s obligations in connection with the transfer
of the interest in real property.

April 1983
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PART 111
GENERAL

1 1 1 1 . - Waiver.
12 Except as otherwise provided in this Act, any pro- Yaver. .

vision of this Act may be varied or waived by agreement of  provisions
the parties.

13 The obligations of good faith, diligence, reasonable- Stndardsof
ness and care prescribed by this Act may not be waived by  of oblivations
the parties, but the parties may agree on the standards by
which the performance of those obligations are to be mea-
sured if the standards agreed on are not manifestly

unreasonable.

14 Every duty that is created by a contract of sale or Jplisation

by this Act requires good faith in its performance, whether faith
or not it is expressly so stated.

15 Unless otherwise provided by this Act, where any right  Riehts. etc..
enforceable

is conferred or any duty or liability is imposed by this Act, by action
it may be enforced by an action.

16 The principles of law and equity, including the law Gereral
merchant, the law relating to capacity to contract, prin- lawapplicable
cipal and agent, estoppel, fraud, misrepresentation, duress,

coercion, mistake and other validating or invalidating rules

of law supplement this Act and continue to apply.

17 No rule of law or equity respecting parol or extrinsic Parol evidence
' ok - i ol rule not

evidence and no provision in a writing prevents or limits applicable

the admissibility of evidence to prove the true terms of

the agreement, including evidence of any collateral agree-

ment or representation or evidence as to the true identity

of the parties.

18 Nothing in this Act affects Limitation

on effect
of Act

(a) the rights of a holder in due course of a bill, note
or cheque within the meaning of the Bills of Exchange
Act (Canada),

(b) the rights of a holder of a document of title under
an Act of the Parliament of Canada; or

(¢) an Act of the Province other than this Act.

April 1983




42A-10

(Capacity 1o
buy and sell)
Definition

Capacity to
buy and sell

{Making of
contract of
sale)

Making of
contract of
sale

Moment of
making may bhe
undetermined

Eifect of
additional or
different terms

Notice of %
objection

Material
alteration of
terms of offer

{Conflicting
terms)
Conflicting
terms

Powers
of court

-14-
Uniform Law Conference of Canada
PART IV

FORMATION, ADJUSTMENT AND ASSIGNMENT
OF CONTRACTS

19(1) In this section, “necessaries” means goods suitable
to the condition in life of the minor or other person and
to his actual requirements at the time of delivery of the
goods.

(2) Where necessaries are sold and delivered to a minor
or to a person who is incompetent to contract, he shall
pay a reasonable price for the necessaries.

20(1) A contract of sale may be made in any manner
sufficient to show agreement.

(2) A contract of sale may be found even though the
specific time of its making is undetermined.

(3) A reply to an offer purporting to be an acceptance
but containing additional or different terms that do not
materially alter the terms of the offer constitutes an
acceptance and, in that case, the terms of the contract
are the terms of the offer with the modifications contained
in the acceptance.

(4) Subsection (3) does not apply if the offeror seasonably
notifies the offeree of his objection to the additional or
different terms.

(5) For the purpose of subsection (3), additional or dif-
ferent terms relating to the price, payment, quality and
quantity of the goods, place and time of delivery, extent
of one party’s liability to the other or the settlement of
disputes are terms that materially alter the terms of the
offer.

21(1) Subject to section 20(3), this section applies where,
under the law of contract, the parties are considered to
have concluded a contract of sale because one of them
has proceeded with performance, even though their com-
munications do not show mutual assent to a single set of
contractual terms.

(2) When a court concludes that, having regard to all of

April 1983
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the circumstances, a party, by his conduct in receiving or
shipping the goods or otherwise, has not in fact assented
to the conflicting terms of the other party and that it
would be unreasonable to hold him to those terms, the
court may

(a) ignore the conflicting terms and apply this Act as if
the contract contained no such terms,

(b) substitute any terms that, iri the court’s opinion, the
parties would have adopted had their attention been
drawn to the conflicting terms, or that, in the court’s
opinion, represent a reasonable compromise of the
conflicting terms, or

(c) find that no contract was concluded between the
parties and make any consequential order that the
court considers appropriate.

(3) In exercising its discretion under subsection (2) and in
determining whether or not it would be unreasonable to
hold a party to the other party's terms, the court shall
have regard, among other things, to

(a) the usage of trade in the vocation or trade in which
the parties are engaged,

(b) the parties’ course of dealings and course of per-
formance, and

(c) the extent to which a party seeks not to be bound by
a term without which, as he knew or ought to have
known, the other party would not have been willing
to enter into the contract.

22(1) An offer by a merchant to buy or sell goods that
expressly provides that it will be held open is not revoc-
able for lack of consideration during the time stated or,
if no time is stated, for a reasonable time not exceeding
three months.

(2) An assurance of irrevocability described in subsection
(1) in a form supplied by the offeree is not binding unless
the assurance is separately signed by the offeror.

23 Where an offer to buy or sell goods that the offeror
should reasonably expect to induce substantial action or

42A-11
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forbearance by the offeree before acceptance induces such
action or forebearance and is revoked, the offeror is bound
to compensate the offeree, and in any such case, the
court may

(a) award damages on the same basis as if a contract
had been completed between the parties, or

(b) grant compensation limited to the restoration of
any benefit conferred upon the offeror, to the recovery
of any losses incurred as a result of reliance on the offer
or generally, to the extent necessary to avoid injustice.

24(1) Unless otherwise indicated by the language or the
circumstances

(a) an offer to make a contract of sale is to be construed
as inviting acceptance in any manner and by any
medium reasonable in the circumstances, including per-
formance of a requested act; and

(b) an order or other offer to buy goods for prompt or
current shipment is to be construed as inviting accept-
ance either by a prompt promise to ship or by the
prompt or current shipment of conforming or non-
conforming goods, but shipment of non-conforming
goods does not constitute an acceptance if the seller
seasonably notifies the buyer that the shipment is
offered only as an accommodation to the buyer.

(2) Where an offer invites an offeree to choose between
acceptance by promise and acceptance by performance or
requires acceptance by performance, the tender or begin-
ning of the invited performance or a tender of a beginning
of it is an acceptance by performance and binds the offeree
to render complete performance.

(3) If an offeree who accepts by performance knew or
should reasonably have known that the offeror has no
adequate means of learning of the acceptance with reason-
able promptness and certainty, the contractual duty of the
offeror is discharged, unless

(a) the offeree notifies the offeror seasonably of his
acceptance,

(b) the offeror learns of the performance within a
reasonable time, or

April 1983
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(c) the circumstances of the offer indicate that notifica-
tion of acceptance is not required.

25(1) Where goods are sold by auction in lots, each lot
is the subject of a separate contract of sale.

(2) A sale by auction is complete when the auctioneer
announces completion of the sale in any customary manner.

(3) A sale by auction is with reserve, unless the goods are
put up for sale without reserve.

(4) In a sale by auction with reserve, the auctioneer may
withdraw the goods at any time until he announces com-
pletion of the sale.

(5) In asale by auction without reserve, after the auctioneer
calls for bids on an article or lot, that article or lot can-
not be withdrawn, unless no bid is made within a reason-
able time.

(6) In asale by auction with or without reserve, the bidder
may retract his bid until the auctioneer's announcement
of completion of the sale, but a bidder’s retraction does
not revive any previous bid.

(7) A right to bid at a sale by auction may be reserved
expressly by or on behalf of the seller.

(8) Where a seller has not reserved the right to bid at a
sale by auction, the seller or his agent shall not bid and
the auctioneer shall not knowingly take any bid from the
seller or his agent.

(9) Where subsection (8) is contravened, the buyer may
treat the sale as fraudulent and may avoid the sale and
recover damages or may affirm the sale and recover dam-
ages or claim an abatement in the price.

26(1) A course of dealing between parties and any usage
of trade in the vocation or trade in which they are engaged
or of which they are or should be aware give particular
meaning to and supplement or qualify the terms of an
agreement.

(2) An applicable usage of trade in the place where any
part of performance is to occur may be used in interpreting
the agreement with respect to that part of the performance.

42A-13

iSales by
auction)
Sales by
auction: lots

When auction
sale complete

Reserve bids

Auctions
with reserve

Auctions
without
rescrve

Bidder’s right
to retract bid

Seller’s right
to bid

Wrongful bid
by seller

Consequences

(Course of
dealing and
usage of trade)
Course of
dealing and
usage of trade

Place of
performance

April 1983



-18~-

42A-14 Uniform Law Conference of Canada

g;’r';{,ﬁ“‘;’m (3) Where an agreement involves repeated occasions for
performance by a party with knowledge of the nature of
the performance and opportunity for objection to it by the
other party, any course of performance accepted or ac-
quiesced in without objection is relevant in determining
the meaning of the agreement.

Relauvonship
to express
terms

(4) The express terms of the agreement, any course of
performance and any course of dealing and usage of trade
are, whenever reasonable, to be construed as consistent
with each other but, when such a construction is un-
reasonable,

(a) the express terms of the agreement govern the
course of performance, the course of dealing and usage
of trade,

{b) the course of performance governs the course of
dealing and the usage of trade, and

(c) the course of dealing governs the usage of trade.

Course of

performance () Subject to section 27, course of performance is relevant
as waiver

orvariation 10 show a waiver or variation of any term inconsistent with
the course of performance.

Variation or ®

resicasion of 27 An agreement varying or rescinding a contract of sale
Ssemetet  peeds no consideration to be binding, but a party may
withdraw from an executory portion of the agreement
made without consideration and revert to the original
contract by giving reasonable notice to the other party,
unless the withdrawal would be unjust in view of a material

change of position in reliance on the agreement.

Doeganonel 28 A party to a contract of sale may perform his duty
under it through a delegate, unless the other party has a
substantial interest in having the original promisor perform
or control the acts required by the contract, but a delega-
tion of performance does not relieve the party delegating
of any duty to perform or of any liability for breach.

(Gesignments) 20(1) The rights of a seller or buyer may be assigned

o rlenix except where the assignment would
(a) change materially the duty of the other party,

(b) increase materially the burden or risk imposed on
the other party by the contract, or
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(c) impair materially the other party’s opportunity to
obtain return performance.

(2) A right to damages for breach of the whole contract
or a right arising out of the assignor’s due performance of
his entire obligation may be assigned notwithstanding
contrary agreement, but then only in its entirety, whether
or not the assignment occurs before or after performance
of the assignor’s obligation.

(3) Unless the circumstances indicate the contrary, a term
prohibiting assignment of a contract is to be construed
as barring only the delegation to the assignee of the
assignor’s duty of performance.

(4) An assignment of “the contract” or of * all my rights
under the contract” or an assignment in similar general
terms is

(a) an assignment of rights under the contract, and

(b) unless the language or the circumstances indicate
the contrary, a delegation of performance of the duties
of the assignor, other than the duty to pay damages for
a breach arising before the assignment.

(5) The acceptance by the assignee of an assignment under
subsection (4) constitutes a promise by him to perform
the duties of the assignor that is enforceable by either
the assignor or the other party to the original contract.

(6) A party to a contract other than an assignor may treat
an assignment that delegates performance as creating
reasonable grounds for insecurity for the purposes of
section 87.

PART V
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30(1) The seller shall deliver the goods and the buyer
shall accept and pay for them in accordance with the terms
of the contract of sale.

(2) The buyer’s obligation to pay includes taking any steps
and complying with any formalities that are required under
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the contract and any relevant law to enable payment to
be made or to ensure that it will be made.

{Unconscion-

able contracts) 31(1) If the court finds the whole or any part of a con-

Unconscion-

abie commets  tract of sale to have been unconscionable at the time it

or parts

of contracts was made1 the court may

(a) refuse to enforce the whole contract or rescind it
on any terms that may be just,

(b) enforce part of the contract without the unconscion-
able part, or

(c) limit the application of any unconscionable part or
revise or alter the contract so as to avoid any un-
conscionable result.

ot (2) In determining whether the whole or any part of a
determime  contract of sale is unconscionable, the court may consider,

o among other factors

(a) the commercial setting, purpose and effect of the
contract and the manner in which it is made,

(b) the relative bargaining strength of the seller and
the buyer, taking into account the availability of reason-
able alternative sources of supply or demand,

(c) the degree to which the natural effect of the trans-
action, or any party’s conduct prior to or at the time
of the transaction, is to cause or aid in causing another
party to misunderstand the true nature of the transaction
and of his rights and duties under the transaction,

(d) whether the party seeking relief knew or should
reasonably have known of the existence and extent of
the terms alleged to be unconscionable,

(e) the degree to which the contract requires a party
to waive rights to which he would otherwise be entitled,

(f) in the case of a provision that purports to exclude or
limit a liability that would otherwise attach to the party
seeking to rely on it, which party is better able to
safeguard himself against loss or damages,

(g) the degree to which a party has taken advantage
of the inability of the other party to reasonably protect
his interests because of his physical or mental infirmity,
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illiteracy, inability to understand the language of the
agreement, lack of education, lack of business knowl-
edge or experience, financial distress or other similar
factors,

(h) gross disparity between the price of the goods and
the price at which similar goods could be readily
sold or purchased by parties in similar circumstances,
and

(i) knowledge by a party, when entering into the con-
tract, that the other party will be substantially deprived
of the benefits reasonably anticipated by that other
party under the transaction.

(3) The court may raise the issue of unconscionability
of its own motion.

(4) This section applies notwithstanding any agreement or
waiver to the contrary.

(5) For the purposes of this section, a contract of sale
includes any agreement to vary or rescind the contract
under section 27 and any assurance of irrevocability under
section 22.

32(1) An agreement may constitute a contract of sale
even though the price is not settled and, in that case, the
price is a reasonable price at the time for delivery if

(a) nothing is said as to price,

(b) the price is left to be agreed by the parties or
another person and they fail to agree or the other
person fails to fix the price, or

(c) the price is to be fixed in terms of some agreed
market or other standard as set or recorded by another
person or agency and it is not so set or recorded.

(2) Where the price is to be fixed by a party, he shall do
so in good faith.

(3) Where the price left to be fixed otherwise than by
agreement of the parties fails to be fixed through the
fault of a party, the other party may treat the contract as
cancelled or may himself fix a reasonable price.

(4) Where the parties intend not to be bound unless the
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price is fixed or agreed and it is not fixed or agreed,
there is no contract, and, in that case, the buyer shall
return any goods already received or, if he is unable to do
so, shall pay their reasonable value at the time of delivery,
and the seller shall return any part of the price paid on
account.

33 Where an agreement measures the quantity of goods
to be bought or sold by the output of the seller or the
requirements of the buyer, the quantity required is any rea-
sonable quantity that may be required or supplied by the
buyer or seller acting in good faith, having regard to any
stated estimates, any previous output or requirements and
all the circumstances of the case.

34 Unless the circumstances show a contrary intention,
where the buyer lawfully agrees to buy goods exclusively
from the seller or the seller lawfully agrees to sell goods
exclusively to the buyer, there is an obligation by the seller
to use reasonable efforts to supply the goods and by the
buyer to use reasonable efforts to promote their sale.

35 All goods called for by a contract of sale are required
to be tendered in a single delivery and payment is due
only on such tender but, where the circumstances give
either party the right to make or demand delivery in lots
and where the price can be apportioned, payment may be
demanded for each lot.

36 The place for delivery of goods under a contract of
sale is governed by the following:

(a) if the seller has only one place of business, it is
the place for delivery;

(b) if the seller has two or more places of business only
one of which is known to the buyer, that place of
business is the place for delivery;

(c) if the seller has two or more places of business and
the buyer knows two or more of them, the place of
business at or from which the seller conducted the
negotiations for the sale is the place for delivery;

(d) if the seller has no place of business, his residence
is the place for delivery;

(e) if the seller has no place of business and two or
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more residences only one of which is known to the
buyer, that place of business is the place for delivery;

(f) if the seller has no place of business and two or more
residences and the buyer knows two or more of them,
the place of business at or from which the seller con-
ducted the negotiations for the sale is the place for
delivery;

(g) where, in a contract of sale of identified or unas-
certained goods, the parties knew at the time of con-
tracting that the goods were or were to be drawn from
bulk or made, created or produced at a particular place,
that place is the place for delivery.

37 Documents of title may be delivered through custom-
ary banking channels.

38 Except where otherwise provided in this Act, any
action that is required to be taken by either party under
a contract of sale is required to be taken within a reason-
able time.

39(1) A contract of sale that provides for successive per-
formances over an indefinite period of time may be termi-
nated by either party at any time.

(2) Except where a contract of sale described in sub-
section (1) terminates upon the happening of an agreed
event, it may be terminated only if the terminating party
gives the other party reasonable notification of the termi-
nation.

40(1) Payment is due at the time and place which the buyer
is to receive the goods even though the place of shipment
is the place of delivery

(2) Where the seller is authorized to send the goods, he
may ship them under reservation and may tender the docu-
ments of title, but the buyer may inspect the goods after
their arrival before payment is due.

(3) Where delivery is authorized and made by way of docu-
ments of title otherwise than under subsection (2), payment
is due at the time and place at which the buyer receives
the documents regardless of where the goods are received.

(4) Where the seller is required or authorized to ship the
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goods on credit, the credit period commences at the time of
shipment, the date of the invoice or the date of the dispatch
of the invoice, whichever is latest.

41(1) An agreement that is sufficiently definite to be a
contract of sale is not invalid by the fact only that it
leaves particulars of performance to be specified by one of
the parties, but any such specification is required to be
within the limits set by commercial reasonableness.

(2) Specifications relating to assortment of the goods are at
the buyer’s option and, except as otherwise provided in
this Act, specifications relating to shipment are at the
seller’s option.

(3) Where a specification mentioned in subsection (2)
would materially affect the other party’s performance but
is not seasonably made, or where a party’s co-operation is
necessary to the agreed performance of the other but is
not seasonably forthcorning, the other party, in addition
to all other remedies

(a) is excused from any resulting delay in his own
performance, and

(b) subject to sections 88, 89 and 99, may proceed to
perform in any reasonable manner.

42(1) A conditional or qualified statement may be treated
as unconditional or unqualified if it would be unconscion-
able for the maker of the statement to rely on the condi-
tion or qualification.

(2) A seller is deemed to make any statements of a manu-
facturer, distributor or other person relating to the goods
that by word or conduct he has adopted.

(3) Where the seller is a merchant, he is deemed to make
any statement relating to the subject matter of the contract
and made by the manufacturer, distributor or other per-
son on the container or label of goods or a brochure,
pamphlet or other writing associated with the goods,
except where, in all the circumstances, it is apparent
that the seller did not adopt the statement.

(4) A seller liable under subsection (2) or (3) is entitled to
be indemnified by the maker of the statement in respect
of his liability.
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(3) A statement relating to the subject matter of the
contract and made by a buyer to a seller is an express
warranty, except where the seller did not rely, or it was
unreasonable for him to rely, on the statement.

(6) A statement relating to the subject matter of the
contract and made to a buyer by a manufacturer, distrib-
utor or other person with a direct business interest in
any sale of the goods is an express warranty, except
where the buyer did not rely, or it was unreasonable
for him to to rely, on the statement.

(7) A statement made by a seller or a person mentioned in
subsection (6) to the public that has a tendency to induce
reliance is an express warranty, whether or not the buyer
actually relied on the statement.

(8) The liability of the maker of a statement mentioned in
subsection (6) is not affected by the fact that

(a) there is no privity of contract between him and the
buyer, or

{b} the buyer gave no consideration in respect of the
statement.

(9) In a contract of sale by sample or model there is an
express warranty that the goods to be supplied will conform
to the sample or model in all respects.

43(1) In a contract of sale, other than a contract to which
subsection (2) applies, there is an implied warranty by the
seller

(a) that, in the case of a present sale, he has a right to
sell the goods and that, in the case of a contract to
sell, he will have a right to sell the goods at the time
when the title is to pass,

b} that the goods will be delivered free from any
security interest, lien or encumbrance or rightful claim
in respect of any industrial or intellectual property right
not disclosed or actually known to the buyer before the
contract was made, and

(c) that the buyer will be entitled to quiet possession
of the goods, except insofar as it may be disturbed by a
person entitled to the benefit of any security interest,
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lien, encumbrance or industrial of intellectual property
right that is disclosed or known.

Qualified
title

(2) Where there appears from the contract or is to be
inferred from the circumstances of the contractan intention
that the seller will transfer only such title as he or another
person may have, there is an implied warranty by the seller

(a) that all defectsin title and all security interests, liens
and encumbrances or industrial or intellectual property
rights known to the seller and not known to the buyer
were disclosed to the buyer before the contract was
made, and

(b) that
(i) the seller,

(i) in a case where the parties to the contract in-
tend that the seller will transfer only such title as
another person may have, the other person, or

(iii) any person claiming through or under the seller
or the other person otherwise than under a security
interest, lien or encumbrance or industrial or intel-
lectual property right disclosed or known to the
buyer before the contract was made;

will not disturb the buyer’s quiet possession of the goods.

o (3) Where the seller retains a security interest in the goods,
kaplied his implied warranty of title takes effect when the goods are

warranty
delivered to the buyer.

oo 44(1) In this section, “merchantable quality” means

warranty of
merchantable
uality)
finition (a) that the goods, whether new or used, are
(i) as fit for the one or more purposes for which

goods of that kind are commonly bought or used,

(ii) of such quality, and in such condition, as is
reasonable to expect having regard to any description
applied to them, the price and all other relevant
circumstances;

(b) without limiting the generality of clause (a), that the
goods
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(i) are goods that pass without objection in the
trade under the contract description,

(i1} in the case of fungible goods, are of fair or
average quality within the description,

(iif) within the variations permitted by the agree-
ment, are of the same kind, quality and quantity
within each unit and among all units involved,

(iv) are adequately contained, packaged and label-
led as the nature of the goods or the agreement
require, and

(v) will remain fit, perform satisfactorily and con-
tinue to be of such quality and in such condition
for any length of time that is reasonable having
regard to all the circumstances, and

(c) inthe case of a new goods, unless the circumstances
indicate otherwise, that spare parts and repair facilities.
if relevant, will be available for a reasonable period of
time.

(2) Where the seller is a person who deals in goods of the
kind supplied under a contract, there is an implied war-
ranty that the goods are of merchantable quality.

(3) The implied warranty of merchantable quality does not
apply

*

(a) to defects specifically drawn 1o the buyer's atten-
tion before the contract was made,
(b) if the buyer examines the goods before the contract

was made, to any defect that the examination should
have revealed,

or

(b) in the case of a sale by a sample or model, to any
defect that would have been apparent on reasonable
examination of the sample or model.

45(1) Where the buyer, expressly or impliedly, makes
known to the seller any particular purpose for which he is
buying the goods and the seller deals in goods of that kind,
there is an implied warranty that the goods supplied under
the contract are reasonably fit for that purpose, whether
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or not it is a purpose for which goods of that kind are
commonly supplied, and that the goods will so remain for
any length of time that is reasonable having regard to
all the circumstances.

(2) The implied warranty mentioned in subsection ( 1) does
not apply where the circumstances show that the buyer does
not rely, or that it is unreasonable for him to rely, on the
seller to supply goods reasonably fit for the buyer's par-
ticular purpose.

46 Sections 42 to 45 apply, with all the necessary
modifications, to goods supplied under a contract of work
and materials.

47 Sections 42, 43(1)(a) and (c), 44 and 45 apply, with all
the necessary modifications, to a contract for the lease of
goods.

48(1) Subject to subsection (2) and section 17,
(a) a warranty implied under this Act,

(b) the effect of a statement that would otherwise
amount to an express warranty, and

(c) the remedies for breach of a warranty,

may be modified, limited or excluded by the parties.

(2) A modification, limitation or exclusion of a warranty or
of a remedy for breach of a warranty is prima facie uncon-
scionable to the extent that it impairs a right or remedy in
respect of injury to the person.

(3) Words or conductrelevant to the creation of an express
warranty and words or conduct tending to negate or limit
a warranty are, where reasonable, to be construed as con-
sistent with one another, but, to the extent that such a
construction is unreasonable, the negation or limitation
has no effect.

(4) This section applies to an express warranty mentioned
in sections (1)(p)(iii) and (iv)

(a) where the modification, limitation or exclusion
comes to the buyer’s attention before he actsin reliance
upon the statement, or
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(b) where the statement is made to the public or a
segment of the public and

(i) the buyer may reasonably be expected to learn
of the modification, limitation or exclusion before
relying upon the statement, or

* (i) the statement and the modification, limitation
or exclusion are contained in the same document
or may otherwise reasonably be expected to come
to the buyer’s attention at the same time.

(Cumulative

49(1) Implied or express warranties are to be construed as  onitruciion
consistent with one another and as cumulative, but, if that ¢
and conflict

construction is unreasonable, the intention of the parties Gfurranties
determines which warranty is dominant.

(2) For the purpose of subsection (1), the following pre-
sumptions apply:

(a) exact or technical specifications supersede an in-
consistent sample or model or general language of
description;

(b) a sample from an existing bulk supersedes incon-
sistent general language of description;

(c) express warranties supersede inconsistent implied
warranties, other than any implied warranties of fitness
for a particular purpose.

50(1) In this section ke

buyers)
Deflinitions

(a) “goods” includes goods that have been converted
into, incorporated in or attached to other goods or that
have been incoporated in or attached to real property,

(b) “immediate buyer” means a buyer who buys goods
from a prior seller;

(c) “injury” means injury to the person, damage to
property or any economic loss;

(d) “prior seller"means a merchant who sells goods that
are subsequently resold;

* () “subsequent buyer” means a buyer who buys goods
that have previously been sold by a prior seller to an
immediate buyer.
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Prior
seller’s
warranly

(2) Without prejudice to a subsequent buyer’s rights under
section 42, a prior seller’s warranty, express or implied, and
any remedies for breach of any such warranty, enure in
favour of any subsequent buyer of the goods who suffers
injury because of a breach of the warranty.

23;’3‘;*{”"“‘ (3) A subsequent buyer’s rights under subsection (2) are

s subject to any defence that would have been available to
the prior seller in an action against him for breach of the
same warranty by the immediate buyer.

pubsequent (4) The amount of damages recoverable by a subsequent

damages

buyer for breach of warranty by a prior seller is not to
exceed the amount of damages that the immediate buyer
could have recovered ffrom the prior seller if the im-
mediate buyer had suffered the injury sustained by the
subsequent buyer.

(Obligations  §9(1) Where a contract contains the term F.O.B. at a

of parties

riras  named place, even though used only in connection with
%‘*EET‘{;{V the stated price,

wations % - .
of parties (a) if the termis F.O.B. the place of shipment, the seller
term shall, at that place, ship the goods in the manner pro-

vided in section 69 and bear the expense and risk of
putting them into the possession of the carrier and the
buyer shall seasonably give any necessary instructions
for making delivery,

(b) if the term is F.O.B. the place of destination, the
seller shall, at his own expense and risk, transport the
goods to that place and there tender delivery of them
in the manner provided in section 68,

(c) if the term is also F.O.B. vessel, car or other mode
of carriage, the seller shall, in addition to his obligations
under clause (a), at his own expense and risk, load the
goods on board and the buyer shall seasonably give any
necessary instructions for making delivery,

(d) if the term F.O.B. vessel, in addition to the obli-
gations under clause (c), the buyer shall name the vessel
and, in an appropriate case, the seller shall comply with
section 54 on the form of bill of lading.

F.AS.vessel (7)) Where a contract contains the term F.A.S. vessel at a
named port, even though used only in connection with the
stated price, the seller shall
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(a) at his own expense and risk, deliver the goods
alongside the vessel in the manner usual in that port or
on a dock designated and provided by the buyer, and

(b) obtain and tender areceipt for the goods in exchange
for which the carrier is under a duty to issue a bill of
lading,

and the buyer shall seasonably give any necessary instruc-
tions for making delivery.

(3) The seller may

(a) treat the failure to give any necessary instructions
as a failure to co-operate under section 41, and

(b) at his option, move the goods in any reasonable
manner preparatory to delivery or shipment.

(4) Where a contract contains the term F.O.B. vessel or
F.A.S. vessel, the buyer shall make payment against tender
of the required documents and the seller shall not tender
and the buyer shall not demand delivery of the goods in
substitution for the documents.

52(1) Where a contract contains the term C.LF. desti-
nation or its equivalent, even though used only in connec-
tion with the stated price and destination, the seller shall,
at his own expense and risk,

(a) put the goods into the possession of a carrier at the
port for shipment and obtain one or more negotiable
hills of lading covering the entire transportation to the
named destination,

(b) load the goods and obtain receipt from the carrier,
which may be contained in the bill of lading, showing
that the freight has been paid or provided for,

(c) obtain a policy or certificate of insurance. including
any war risk insurance, of a kind and on terms then cur-
rent at the port of shipment in the usual amount, in
the currency of the contract, shown to cover the same
goods covered by the bill of lading and providing for
payment of loss to the order of the buyer or for the
account of whom it may concern, but the seller may
add to the price the amount of the premium for the
war risk insurance,
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(d) prepare an invoice of the goods and procure any
other documents required to effect shipment or to
comply with the contract, and

(e) forward and tender with commercial promptness
all the documents in due form and width any endorse-
ment necessary to perfect the buyer's rights.

and the buyer shall make payment against tender of the
required documents and the seller shall not tender and the
buyer shall not demand delivery of the goods in substitu-
tion for the documents.

(2) Where a contract contains the term C. & F., C.F. or its
equivalent, subsection (1), except clause (c), applies to the
seller and the buyer.

(3) Where a contract contains the term C.I.F., C.F. or
C. & F. and the price is based on or it is to be adjusted
according to “net landed weights”, “delivered weights”,
“out turn quantity” or “out turn quality” or a similar term,
the seller shall reasonably estimate the price.

(4) The price estimated under subsection (3) is the pay-
ment due on tender of the documents required by the
contract and, after final adjustment of the price, a settle-
ment is to be made with commercial promptness.

(5) A contract under subsection (3) or any warranty of
quality or condition of the goods on arrival places upon the
seller the risk of ordinary deterioration, shrinkage and simi-
lar risks in transportation, but the placing of that risk on
the seller has no effect on the place or time of identification
to the contract of sale or delivery or on the passage of
the risk of loss.

(6) Where a contract under subsection (3) provides for
payment on or after arrival of the goods, the seller shall,
before payment, allow any preliminary inspection that is
feasible, but, if the goods are lost, delivery of the documents
and payment are due when the goods should have arrived.

53(1) Where a contract contains a term for delivery of
goods “ex-ship” or its equivalent, the term is not restricted
to a particular ship and requires delivery from a ship that
has reached a place at the named port of destination where
goods of the kind are usually unloaded, and
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(a) the seller shall discharge all liens arising out of the
carriage and furnish the buyer with a direction that puts
the carrier under a duty to deliver the goods. and

(b) the risk of loss does not pass to the buyer until the
goods are properly unloaded.

54(1) In this section, “overseas”, with respect to a shipment,
means a shipment by water or by air or a contract con-
templating such a shipment insofar as by usage of trade or
agreement it is subject to the commercial, financing or
shipping practices characteristic of international deep-
water commerce.

(2) Where a contract contemplates overseas shipment and
contains the term C.L.LF., C.F., C. & F. or F.O.B. vessel,
the seller shall obtain a negotiable bill of lading stating that
the goods have been loaded on board or, in the case of the
term C.LF. or C. & F., received for shipment.

(3) Where, in a case described in subsection (2), a bill of
lading has been issued in a sct of parts, the buyer may
demand tender of the full set of documents unless they
are to be sent from abroad, in which case only part of
the bill of lading is required to be tendered and, even if
there is a stipulation requiring a full set of documents,
the person tendering an incomplete set may require pay-
ment upon furnishing an adequate indemnity.

55 Where a contract contains the term “no arrival, no
sale” or its equivalent,

(a) the seller shall properly ship conforming goods and,
if they arrive by any means, he shall tender them on
arrival but he assumes no obligation that the goods
will arrive unless he has caused the non-arrival, and
(b) where, without the fault of the seller, the goods
suffer partial loss or arrive after the contract time,
the buyer may proceed under scction 92 as if there
had been casualty to identified goods.

56(1) In a contract of sale,

(a) "Letter of credit” or “banker’s credit” means an
irrevocable credit issued by a financing agency of good
repute and, where the shipment is abroad, of good
international repute;
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(b) “confirmed credit” means that a letter of credit or
banker's credit also carries the direct obligation of an
agency of the kind described in clause (a) that does
business in the seller's financial market.

Lenerofcredit () Faijlure of the buyer seasonably to furnish an agreed
letter of credit is a breach of the contract.

Delivery
suspends
payment
obligation

Sale on
approval

Sale or
return

(3) The delivery to the seller of a letter of credit sus-
pends the buyer’s obligation to pay, but if it is dishonoured,
the seller may, on seasonable notification to the buyer,
require payment directly to him.

57

58

In a sale on approval,

(a) even though the goods are identified to the contract,
the risk of loss and the title do not pass to the buyer
until acceptance,

(b) use of the goods on a trial basis is not accept-
ance, but failure seasonably to notify the seller of
the buyer’s election to return the goods or any other
act adopting the transaction is acceptance, and, if
the goods conform to the contract, acceptance of any
part is acceptance of the whole, and

(c) after due notification of the buyer’s election to
return, the return is at the seller’s risk and expense, but
a merchant buyer shall follow any reasonable instruc-
tions.

In a sale or return,

(a) the option to return extends to the whole or any
commercial unit of the goods if their condition remains
substantially unchanged, but the option is required to
be exercised seasonably, and

(b) goods are at the buyer’s risk until they are returned
to the seller and the buyer is responsible for their
return.

PART VI

TRANSFER OF TITLE AND GOOD FAITH BUYERS

Interpretation  §9 [p this part, other than in sections 60 and 62, “goods”
includes a document of title.
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60(1) Except as otherwise provided in this Act, the pro- (General rules

re transfer of

visions of this Act relating to the rights, obligations and ¢!,

remedies of the seller, buyer and any third party apply [elevance
without regard to the person who has title to the goods.

(2) Where questions concerning title become material, Jeneral rules

title passes from the seller to the buyer at the time and ©fte
in the manner agreed upon by the parties, except that

(a) title cannot pass before goods have been identified
to the contract as provided in section 67, and

(b) any reservation by the seller of the title in goods

shipped or delivered to the buyer is limited to the

reservation of a security interest.
(3) Where there is no agreement between the parties with Yhete no time
respect to the time at which the title to the goods is to ‘'itetopass
pass to the buyer, the following rules apply:

(a) title passes at the time and place at which the
seller completes his performance with reference to
the physical delivery of the goods, notwithstanding
the reservation of a security interest and that a
document of title is to be delivered at a different
time or place;

(b) where delivery is to be made without moving
the goods, title passes

(i) where the seller is required to deliver a docu-
ment of title, at the time when, and the place
where, he delivers the document,

(ii) where the goods are held by a bailee other than
the seller and the seller is not required to deliver a
document of title, when the bailee acknowledges to
the buyer his right to possession of the goods, and

| (iii) in any other case, when the buyer receives the

| goods.
(4) A rejection or other refusal by the buyer to receive or Where titleis
retain the goods, whether or not justified, revests title to seer
the goods in the seller.

61(1) Except as otherwise provided in this Part, where (Nemodat

rule)

goods are sold by a person who does not own them and Meme dar

€
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who does not sell them under the authority or with the
consent of the owner, the buyer acquires no better title
than that of the seller.

(2) Subsection (1) does not apply where the owner of
the goods is by his conduct precluded from denying the
seller’s authority to sell.

(3) Subsection (1) does not affect

(a) |jurisdictions should insert a reference to The
Factors Act] or any other enactment enabling the
apparent owner of goods to dispose of them as if
he were the true owner of them, or

(b) the validity of any contract or sale under any
common law or statutory power of sale or under the
order of a court of competent jurisdiction.

(4) Without limiting the generality of subsection (2), an
owner is precluded from denying the authority to sell of
the person in possession of the goods, where

(a) he has failed to exercise reasonable care with re-
spect to the entrusting of the goods, and

(b) the buyer has exercised reasonable care in buying
the goods and has received the goods in good faith, for
value and without notice of the defect in the title of
the transferor or his lack of authority to sell the goods.

(5) If, in an action between the owner and the buyer
pursuant to subsection (4), the court finds that both have
failed to exercise reasonable care, the court may allocate
the loss between them and make any other order with
respect to the goods that it considers fair in the circum-
stances.

(6) Subsection (4) does not apply to an entrusting of
goods under a transaction governed by [jurisdictions
should insert a reference to The Personal Property Security
Act| or any other Act requiring the registration or filing
in a public place of a document relating to the trans-
action.

62(1) A person with a voidable title has power to transfer a
good title to a buyer who receives the goods in good faith,
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for value and without notice of the defect in the title of the
transferor, even though the owner has purported to avoid
the sale to the transferor.

(2) A person with a voidable title has the power to transfer
described in subsection (1), even though

(a) the transferor was deceived as to the identity of the
buyer,

(b) the goods were delivered in exchange for a cheque
that is later dishonoured,

(c) it was agreed that the transaction was to be a cash
sale,

(d) the transfer of title was procured by fraud, or

(e) the transaction was entered into under a mistake of
acharacter that renders the agreement void at common
law.

63(1) In this section,

(a) “prospective buyer” means a person who receives
the goods

(i) under a sale on approval or under a contract of
sale or return,

(ii) under an agreement containing an option to
purchase, or

(iii) under a contract of sale that is subject to
approval by another person or the fulfillment of any
other condition;

(b) “prospective seller” means a person from whom a
prospective buyer receives the goods.

(2) Where a seller, buyer or prospective buyer is in
possession of goods, he has the capacity to transfer all
rights of the person consenting (o his possession to a person
who buys or leases and receives the goods from him in good
faith, for value and without notice of the defect in the title
of the transferor.

(3) Subsection (2) applies

(a) where a seller, having sold goods, continues in
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possession of the goods with the buyer's consent,

whether in his capacity as seller or otherwise, or

(b) where a buyer or prospective buyer is in possession
of the goods with the seller’s or prospective seller’s
consent before title in the goods has been transferred to
him.

(4

—

Subsection (2) does not apply

(a) where, prior to the disposition of the goods by the
person in possession, a security interest to which | insert
reference to The Personal Property Security Act or
other provincial legislation| applies has been perfected
by registration in favour of the buyer or seller, or

(b) where, in any other case, a notice in the prescribed
form has been filed under [insert reference to The
Personal Property Security Act or other provincial
legislation] prior to the disposition of the goods by the
person in possession.

64(1) In this section, “entrust” includes any delivery and
any acquiescence in retention of possession regardless of

(a) any condition expressed between the parties to the
delivery or acquiescence; and

(b) whether the procurement of the entrusting or the
possessor’s disposition of the goods has been fraudulent.

(2) Where the possession of goods is entrusted to a
merchant who deals in goods of that kind for any purpose
connected with sale or promoting sales of goods of that
kind gives him power to transfer all rights of the entruster
to a buyer or lessee in the ordinary course of business.

65 Unless goods are recovered by their owner before they
have been delivered by the person in possession of them to
a third party, sections 63 and 64 apply even though the
owner has revoked his consent to possession of the goods
by the seller, buyer, prospective buyer or merchant, as the
case may be.

66(1) In this section, “buyer” includes a person claiming
from or under a buyer.

(2) Where sections 61(3). 62, 63 and 64 apply, a court may,
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where it considers it fair, make an order that the owner
may recover the goods from the buyer if the owner repays
the buyer the price or its equivlaent value in money that
was paid by the buyer for the goods, together with any
other reliance losses that the buyer would otherwise suffer.

PART VI
PERFORMANCE

67(1) The buyer obtains a special property and an insurable
interest in goods by the identification of existing goods as
goods to which the contract refers, even though the goods
so identified are non-conforming and he has a right to
return or reject them.

(2) An identification described in subsection (1) may be
made at any time and in any manner expressly agreed upon
by the parties.

(3) In the absence of express agreement, identification
occurs

(a) in the case of a contract for the sale of goods
already existing and agreed upon by the parties as the
goods to be delivered under the contract, when the
contract is made,

(b) in the case of a contract for the sale of future goods
other than those described in clause (c) or (d), when
goods are shipped, marked or otherwise designated by
the seller as goods to which the contract refers,

(c) in the case of a contract for the sale of crops to be
harvested within 12 months or the next normal harvest
season after contracting, whichever is longer, when the
crops are planted or otherwise become growing crops.

(d) in the case of a contract for the sale of unborn
young to be born within 12 months after contracting,
when the young are conceived.

(4) The seller retains an insurable interest in goods so long
as he has title to or any security interest in the goods or the
risk of loss of the goods.

(5) Where identification is by the seller alone, he may
substitute other goods for those identified until
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(a) the buyer’s default or insolvency, or

(b) he has notified the buyer that the identification is
final.

(6) Nothing in this section impairs any insurable interest
recognized under any other law of the province.

68(1) Tender of delivery requires that the seller put and
hold conforming goods at the buyer’s disposition and give
the buyer any notification reasonably necessary to enable
him to take delivery.

(2) The manner, time and place for tender are determined
by the agreement and this Act, and in particular

(a) tender is required to be at a reasonable hour and, if
itis of goods, they are to be kept available for the period
reasonably necessary to enable the buyer to take
possession, and

(b) the buyer is required to furnish facilities reasonably
suited to the receipt of the goods.

(3) Where goods are in the possession of a bailee and are to
be delivered without being moved, tender requires

(a) that the seller tender to the buyer a negotiable
document of title covering the goods or an acknowl-
edgement by the bailee to the buyer of the buyer’s right
to possession of the goods, or

(b) that the seller tender to the buyer a non-negotiable
document of title or a written direction to the bailee to
deliver, unless the buyer seasonably objects.

(4) The receipt by the bailee of a notification of the buyer’s
rights fixes those rights as against the bailee and all other
persons, but risk of loss of the goods and of any failure by
the bailee to honour the non-negotiable document of title
or to obey the direction remains on the seller until the
buyer has had a reasonable time to present the document
or direction, and a refusal by the bailee to honour the
document or to obey the direction defeats the tender.

(5) Where the contract requires the seller to deliver docu-
ments, he shall tender all documents in correct form, ex-
cept as provided in section 54 with respect to bills of
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lading in a set, and he may tender those documents
through customary banking channels.

(6) If a bill of exchange accompanying documents IS
dishonoured, it constitutes non-acceptance or rejection of
the contract.

69 Where the seller is required or authorized to send the
goods to the buyer and the contract does not require him
to deliver them at a particular destination, tender requires
that the seller

(a) put the goods in the possession of any carrier and
make any contract for their transportation that may be
reasonable having regard to the nature of the goods and
other circumstances of the case,

(b) obtain and promptly deliver or tender in correct
form any document necessary to enable the buyer to
obtain possession of the goods or otherwise required
by the agreement or by usage of trade, and

(c) promptly notify the buyer of the shipment.

70(1) Where the seller has identified goods to the contract
by or before shipment

(a) the seller's procurement of a negotiable bill of
lading to his own order or otherwise reserves in him a
security interest in the goods,

(b) the seller’s procurement of a negotiable bill of
lading to the order of a financing agency or of the
buyer indicates, in addition, the seller's expectation of
transferring that interest to the person named, and

(c) the seller’s procurement of a non-negotiable bill of
lading to himself or his nominee reserves in him a
security interest in the goods but, except in the case of
a conditional delivery governed by section 72, a non-
negotiable bill of lading naming the buyer as consignee
reserves no security interest even though the seller
retains possession of the bill of lading.

(2) Where shipment by the seller with reservation of a
security interest violates the contract of sale, it constitutes
an unreasonable contract for transportation contrary to
section 69, but does not impair the rights given to the buyer
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by shipment and identification of the goods to the contract
or to the seller as holder of a negotiable document of title.

71(1) By paying or purchasing for value a bill of exchange
that relates to a shipment of goods, a financing agency
acquires, to the extent of the payment or purchase and in
addition to its own rights under the bill of exchange and any
document of title securing it, any rights of the seller in the
goods.

(2) The right to reimbursement of a financing agency that
has in good faith honoured or purchased a bill of exchange
under commitment to or authority from the buyer is not
impaired by subsequent discovery of defects with refer-
ence to any relevant document that was apparently regular
on its face.

72(1) Tender of delivery is a condition of the buyers
duty to accept and pay for the goods.

(2) Where the goods or documents of title are delivered to
the buyer and payment is due and demanded, the buyer’s
rights as against the seller to retain or dispose of them is
conditional upon his making the payment due.

73(1) Where a buyer rejects a non-conforming tender or
delivery, whether before or after the time for performance
has expired, the seller has a reasonable time to cure the
non-conformity, if

(a) the non-conformity can be cured without unreason-
able prejudice, risk or inconvenience to the buyer.

(b) after being notified of the buyer’s rejection, the
seller seasonably notifies the buyer of his intention (o
cure and of the type of cure to be provided, and

(c) the type of cure offered by the seller is reasonable
in the circumstances.
(2) Notwithstanding spbsection (1), the buyer may cancel
the contract where the seller fails seasonably to tender,
deliver or otherwise perform any other term of the con-
tract, if
(a) in the circumstances, it is unreasonable to expect
the buyer to give the seller more time to perform, or
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(b) the seller fails to perform within a further reason-
able period of time set by the buyer.
Right to

damages
preserved

(3) Nothing in this section affects the buyer’s right to
recover damages arising out of a breach by the seller.

(Transfer of
risk of loss)
Risk of loss.
absence of
breach

(a) where the contract requires or authorizes the seller

to ship the goods by carrier,

74(1) Subject to sections 57, 58 and 75, the following
rules govern the transfer of risk of loss of the goods:

(i) unless it requires him to deliver them at a
particular destination and they are there tendered
while in the possession of the carrier, the risk passes
to the buyer when they are tendered there so as to
enable the buyer to take delivery, and

(it) if the seller is a merchant, the risk passes to the
buyer when the goods are tendered to the buyer at
the destination;

(b) where the goods are held by a bailee other than the
seller and are to be delivered without being moved, the
risk passes to the buyer

(i) on his receipt of a negotiable document of title
covering them,

(ii) on acknowledgment by the bailee to the buyer
of the buyer’s right to possession of them, or

(iii) after his receipt of a non-negotiable document
of title or other written direction to deliver as
provided in section 70(5);

(c) where clauses (a) and (b) do not apply, the risk
passes to the buyer on his receipt of the goods.

Saving

(2) Nothing in this section affects the rights, duties or
liabilities of either the seller or the buyer as a bailee of
the goods of the other party.

{Effect of
breach on

75(1) Where a tender or delivery of goods fails to conform
to the contract in a manner that gives a right of rejection 3o,
of the goods, the risk of loss arising before acceptance or fHeciel

cure remains with the seller to the extent of any deficiency itk ofloss
in the buyer’s insurance coverage.
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(2) Subject to section 88(3), where the buyer of conform-
ing goods already identified to the contract repudiates
the contract or is responsible for any delay in delivery of
the goods before risk of loss has passed to him, the risk of
loss, to the extent of any deficiency in the seller’s insurance
coverage, rests on the buyer for a commercially reasonable
time sufficient to enable him to insure the goods.

76(1) Tender of payment is a condition of the seller's
duty to tender and complete any delivery.

(2) Tender of payment is sufficient when made by any
means or in any manner acceptable in the ordinary
course of business, unless the seller demands payment in
legal tender and gives any extension of time reasonably
necessary to procure it.

(3) Payment by cheque or other instrument is conditional
and is defeated as between the parties if the cheque or
other instrument is dishonoured.

77(1) Where the contract requires payment before inspec-
tion, non-conformity of the goods does not excuse the
buyer from making the payment unless

(a) the non-conformity appears without inspection, or
(b) the seller has acted fraudulently.

(2) Payment pursuant to subsection (1) does not constitute
an acceptance of goods and does not impair the buyer’s
right to inspect or any of his remedies.

78(1) Subject to subsection (4), where goods are tendered
or delivered or identified to the contract, the buyer
has a right before payment or acceptance to inspect them
at any reasonable place and time and in any reasonable
manner.

(2) Where the seller is required or authorized to send the
goods to the buyer, the inspection may be made after
their arrival.

(3) The buyer shall bear the expenses of inspection but
may recover them from the seller if the goods do not
conform and are rejected.
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(4) Subiject to section 52(5), (6) and (7), the buyer is not
entitled to inspect the goods before payment of the price
if the contract provides

(a) for delivery C.O.D. or on similar terms, or

(b) for payment against documents of title, except
where such payment is due only after the goods are
to become available for inspection.

(5) A place or manner of inspection fixed by the parties
is presumed to be exclusive but, unless otherwise expressly
agreed, it does not affect the time of identification, the
place of delivery or the transfer of the risk of loss.

(6) If inspection at the place or by the manner fixed by
the parties becomes impossible, rights of inspection are
those provided in this section, unless the place or manner
fixed was clearly intended as an indispensable condition,
failure of which would avoid the contract.

70 Documents against which a bill of exchange is drawn
are to be delivered to the drawee upon acceptance of the
bill of exchange if it is payable more than three days after
presentment, and in other cases, only upon payment.

80(1) In order to facilitate the adjustment or resolution of
a claim or dispute between a buyer and a seller, either
party, for the purpose of ascertaining the facts and pre-
serving evidence, has the right to inspect, test and sample
the goods, but where the goods are in the possession or
control of the other, that right may only be exercised on
reasonable notification to the other party.

(2) Where a party is refused the right to inspect, test or
sample the goods, he may apply to a court |jurisdiction
should insert name of appropriate court| and a judge of
the court may, upon any terms as to notice and other-
wise that he considers proper, make any order that he con-
siders just in all the circumstances of the case.

(3) The rights conferred by subsections (1) and (2) are in
addition to any rights conferred under the rules of court of
the court in which proceedings relating to the contract
of sale have been commenced.
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PART VIII
BREACH, REPUDIATION AND EXCUSE

81(1) Subject to section 90, if the goods or the tender of
delivery are non-conforming, the buyer may

(a) reject the whole,
(b) accept the whole, or

(c) accept those commercial units that are conforming
and reject the remainder.

(2) The buyer shall pay at the contract rate for any goods
accepted by him.

82(1) They buyer loses the right to reject goods when he
has accepted them.

(2) The buyer accepts the goods where

(a) he signifies to the seller that the goods are con-
forming or that he will take or retain them despite
their non-conformity,

(b) he knew or should reasonably have known of their
non-conformity and he fails seasonably to notify the
seller of his rejection of the goods,

(¢) the goods are no longer in substantially the con-
dition in which the buyer received them and this change
is due neither to any defect in the goods themselves nor
to casualty suffered by them while at the seller’s risk;

or

(d) the non-conformity is of a minor nature and a sub-
stantial period has elapsed after delivery.

(3) The buyer does not accept goods by reason only that
he has kept them in the reasonable belief, induced by the
seller, that they are conforming or that their non-con-
formity will be cured.

(4) A buyer who accepts part of a commercial unit is
deemed to accept the whole of that unit.

(5) Acceptance does not of itself impair any other remedy
provided by this Act.
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83 Subject to sections 84 and 85,

(a) after rejection, use of the goods or other acts of
ownership by the buyer do not nullify the rejection
unless the seller has been materially prejudiced by
them; and

(b) if, before rejection, the buyer has taken physical
possession of goods on which he does not have a lien,
he shall, after rejection, hold them with reasonable
care at the seller’s disposition for a time sufficient to
permit the seller to remove them, but the buyer has
no other obligations with regard to goods rightfully
rejected.

84(1) Subject to any lien of the buyer arising under section
109, when the seller has no agent or place of business
at the place of rejection, a merchant buyer is under a duty
after rejection of goods in his possession or control

(a) to follow any reasonable instructions received from
the seller with respect to the goods; and

(b) in the absence of any instructions described in
clause (a), to make reasonable efforts to sell them for
the seller’s account if they are perishable or are likely
to decline rapidly in value.

(2) For the purpose of subsection (1), instructions are
not reasonable if the buyer is not indemnified for expenses
on demand.

(3) Where the buyer sells goods under subsection (1), he
is entitled to reimbursement from the seller or out of the
proceeds for

(a) reasonable expenses of caring for and selling them;
and

(b) if expenses do not include a selling commission, to
the commission that is usual in the trade or, if there is
none, to a reasonable sum not exceeding 10% of the
gross proceeds.

(4) Where the parties do not agree as to the buyer’s right to
reject the goods, any instructions given to or actions taken
by the buyer pursuant to subsection (1) do not affect any
other rights of the parties.
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(5) In complying with this section, the buyer shall act in a
commercially reasonable manner.

(6) Any action by the buyer under this section taken in
good faith is deemed not to be acceptance or conversion of
the goods or to give rise to a claim in damages.

85(1) Subject to section 84, with respect to perishable
goods or goods that are likely to decline rapidly in value,
if the seller gives no instructions within a reasonable
time after notification of rejection the buyer may

(a) store the rejected goods for the seller’s account;
(b) reship them to him; or

(¢) resell them for the seller's account and claim re-
imbursement under sections 84(3) to (6).

(2) Any action by the buyer pursuant to subsection (1)
taken in good faith is deemed not to be acceptance or
conversion of the goods or to give rise to a claim in
damages.

86(1) If the buyer fails to state in connection with rejection
a non-conformity that is ascertainable by reasonable in-
spection, he is precluded from relying on the unstated
non-conformity to justify rejection where the seller could
have cured the non-conformity if it had been stated
seasonably.

(2) 1f the buyer makes payments against documents with-
out reserving his rights, he is precluded from recovering
his payment where the non-conformity was apparent on
the face of the documents.

(3) Subsections (1) and (2) do not apply where the seller
has not been duly prejudiced by the buyer's failure to
state a non-conformity or to reserve his rights.

87(1) In this section, “adequate assurance of due per-
formance” means any assurance that is commercially
reasonable in the circumstances and may include the pro-
vision, whether by a party to the contract or another
person, of

(a) a report, opinion or explanation;

(b) an affirmation of due performance;
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(c) security or surety for due performance: or

(d) an undertaking respecting extension of a warranty
period or respecting cure by replacement, repair, money
allowance or contract adjustment.

Right 10

(2) Where reasonable grounds for insecurity arise with jequate
respect to the performance of either party, the other party ;',jf;“{;:ﬂ:;fn‘;[,
may in writing demand adequate assurance of due per-
formance and, until he receives that assurance, may, if
reasonable, suspend any performance for which he has not

already received the agreed return.

Acceplance

of improper
tender

(3) Acceptance of any improper delivery or payment does
not prejudice the aggrieved party’s right to demand ade-
quate assurance of further performance.

Failure 1o

(4) After receipt of a demand under subsection (3), failure provide
to provide, within a reasonable time not exceeding 30 days, ot artoni
adequate assurance of due performance constitutes a
repudiation of the contract.

Where
adequate
assurance s
provided

(5) Upon adequate assurance being provided, the aggrieved
party’s obligation to perform is restored, but he is not
liable for any delay resulting from his suspension of
performance.

* 88(1) Where either party’s refusal or inability to perform L-conse’

quences of

a future obligation constitutes a repudiation of the contract, Fepuation

Anticipatory

the other party may repudiation

(a) resort to any remedy for breach, whether or not the
aggrieved party has awaited performance after learning
of the repudiation and even though he has notified the
repudiating party that he would await the latter’s
performance or has urged him to perform notwith-
standing his repudiation;

(b) suspend his own performance; or

(c) where the contract is repudiated by the buyer,
proceed in accordance with section 101.

(2) Where the repudiating party has suffered forseeable Jumcaraing
detriment or loss as a result of his reliance upon 2 o e

notification or urging under section (1)(a), the aggrieved
party
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(a) shall not exercise his remedies under this section
unless he first gives the repudiating party reasonable
notice of his intention to do so; and

(b) isliable to compensate the repudiating party for any
foreseeable detriment or loss that he has suffered before
receipt of the notice mentioned in clause (a).

(3) The repudiating party is not liable for loss or damage
that the aggrieved party should have foreseen and could
have mitigated or avoided without undue risk, expense or
prejudice.

89(1) The repudiating party may retract his repudiation at
any time before his next performance is due, unless the
aggrieved party has, since the repudiation,

(a) cancelled the contract;

(b) otherwise indicated that he considers the repudia-
tion final; or

(c) materially changed his position.

(2) Retraction may be by any method that clearly indi-
cates to the aggrieved party that the repudiating party
intends to perform, but must include any assurance
justifiably demanded under section 87.

(3) Retraction reinstates the repudiating party’s rights
under the contract but the aggrieved party is not liable,
and is entitled to be compensated, for any delay occasioned
by the repudiation.

90(1) Subject to subsection (2), the buyer's rights and
remedies with respect to a non-conforming instalment of
an instalment contract and the seller’s rights and remedies
with respect to breach by the buyer of his obligations in
relation to an instalment of an instalment contract are the
same with respect to that instalment as if it were a separate
contract.

(2) Subject to section 73, if a non-conformity or breach
with respect to one or more instalments of an instalment
contract substantially impairs the value of the whole con-
tract, the aggrieved party may cancel the contract.
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91(1) Subject to sections 92 to 94, a seller who wholly
or partly fails to perform or delays performance is excused
from liability under the contract if the agreed performance
has been made impracticable

(a) by the occurrence of a contingency that was not
due to his fault and the non-occurrence of which
was an underlying assumption of the contract; or

(b) by a compliance in good faith with any applicable
foreign or domestic law, even if the law is later found
to be invalid.

(2) A seller excused from performance under subsection (1)
shall seasonably notify the buyer of his inability to perform
and is liable for any damage suffered by the buyer arising
from a failure to do so.

(3) This section applies with all the necessary modifica-
tions where the buyer’s agreed performance has been made
impracticable.

92(1) Where the seller’s performance is or becomes
impracticable under section 91(1) because of the parties’
mistaken assumption that the goods are in existence or
because the goods suffer loss through casualty, including
theft, the following rules apply unless either party has
expressly or impliedly assumed a greater obligation:

(a) if the loss or non-existence is total, the seller’s
obligation to deliver the goods is discharged but the
buyer is discharged from the obligation to pay the price
only if the risk has not passed to the buyer;

(b) if the loss or non-existence is partial and the risk has
not passed to the buyer, the buyer may

(i) inspect the goods, and

(ii) either treat the contract as terminated or accept
the goods with due allowance from the contract
price but without any other rights against the seller;

(c) where the events referred to in clause (b) occur
after the risk has passed to the buyer, the seller is
discharged to the extent of the loss or non-existence
from the obligation to deliver conforming goods but the
buyer remains liable for the price.
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(2) Subsection (1) applies to

(a) a contract that requires for its performance goods
identified when the contract is made or goods that have
been subsequently identified to the contract with the
consent of both parties; or

(b) acontract that contains a “no arrival, no sale” term
or its equivalent.

(3) Except for a contract that contains a “no arrival, no
sale” term or its equivalent, subsections (1)(a) and (b) do
not apply where the seller is able to tender performance
that differs in no material respect from that agreed on, in
which case the seller is bound to make and the buyer to
accept the tender, but each party’s obligation is excused if
it would cause him undue hardship.

93(1) Where the causes mentioned in section 91(1) affect
only a part of the seller’s capacity to perform, he shall, in
any manner that is fair and reasonable, allocate production
and deliveries among his customers, or where there is only
one customer, to that customer, but may at his option
include customers not then under contract as well as his
own requirements for future manufacture.

(2) A seller allocating under subsection (1) shall notify the
buyer seasonably of the estimated quota made available to
him.

(3) Where the buyer is notified pursuant to subsection (2)
of an allocation of goods or under section 91(2) of a
material or indefinite delay, he may, by written notification
to the seller,

(a) terminate and thereby discharge any unexe-
cuted portion of the contract, or

(b) modify the contract by agreeing to the delay or
agreeing to take his available quota in substitution with
due allowance from the contract price.

(4) If, after receipt of a notification pursuant to subsec-
tion (2), the buyer fails to modify the contract pursuant to
subsection (3)(b) within a reasonable time not exceeding 30
days, the contract is terminated with respect to any
deliveries affected.
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(5) Subsections (3) and (4) apply
(a) to a single delivery, and

(b) to all deliveries under an instalment contract where
the prospective deficiency substantially impairs the
value of the whole contract.

(6) This section applies with all the necessary modifications
where the buyer’s agreed performance has been made
impracticable.

04(1) Where, without fault of either party,

(a) the agreed berthing, loading or unloading facilities
fail,

(b) an agreed type of carrier is unavailable,

(c) the agreed manner of delivery otherwise becomes
commercially impracticable, or

(d) the agreed means or manner of payment fails
because of domestic or foreign law,

but a commercially reasonable substitute is available, that
substitute performance is required to be tendered and
accepted.

(2) Where delivery has been made, payment by the means
or in the manner provided by a law mentioned in subsection
(1)(d) discharges the buyer’s obligation, unless the law is
discriminatory, oppressive or confiscatory.

95(1) [jurisdictions should include a reference to their
Frustrated Contracts Act or other similar provision| applies
o

(a) acontract of sale that has been terminated pursuant
to sections 91 to 94; and

(b) a partial or delayed performance pursuant to sec-
tion 91, 92 or 93.

(2) If there is a conflict between the provisions of this Act
and the provisions of [jurisdictions should include a
reference to their Frustrated Contracts Act or other similar
provision|, this Act prevails.
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PART IX
REMEDIES

Remedies for

ey or. 96  Except as otherwise provided in this Part, the remedies
contractual — for hreach of a warranty that does not constitute a term of
the contract are the same as the remedies for breach of a

contract of sale.

Remedies for

Bt of 97 Nothing in this Act impairs any remedy of a buyer or
collateral

Rt aals seller for breach of any obligation or promise collateral or
ancillary to the contract of sale.

Seller’s

e eieson 98  Where the buyer is insolvent, the seller may withhold
buyer’s

moivency  delivery as provided in section 103 and stop delivery under
section 104.

Saliets: 99 Where the buyer breaches the contract, the seller

may, as provided in this Act
(a) maintain an action for damages,
(b) withhold delivery of any goods in his possession,
(c) stop delivery by any bailee,
(d) recover the price,
(e) obtain specific performance,
(f) cancel the contract,

(g) proceed under section 103 respecting goods
unidentified to the contract,

(h) resell and recover damages.

(Seller's fizht  100(1) The seller may cancel a contract where

Seller’s right
1o cancel

(a) the buyer fails to make payment or take delivery of
the goods or perform any other obligation on the date
or within the time provided in the contract and if, in the
circumstances, it is unreasonable to expect the seller to
give the buyer more time to perform or to remedy a
defective performance,

(b) in any other case, the buyer fails to perform within a
further reasonable period set by the seller,

(c) the buyer repudiates the contract under section
88(1), or
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(d) the buyer wrongfully rejects the seller’s tender or
delivery;

but goods in the buyer’s possession may not be recovered
by the seller unless he is otherwise entitled to reclaim them.

Meaning ol

(2) For the purpose of subsection (1), Sl roine i

and failure to
take delivery

(a) a failure to pay includes a failure to make any
arrangements for payment that are required under
section 30(1), and

(b) a failure to take delivery includes a failure to
perform any acts that are required of the buyer under
the terms of the contract to enable the seller to make
delivery.

101(1) Where the seller is entitled to cancel the contract, (Rizhtsof

seller

he may consequent on

cancellation}
Seller's right

(a) identify to the contract conforming goods not !oidenuly

already identified if, at the time he learned of the
breach, the goods are in his possession or control, or

(b) treat as the subject of resale goods that have
demonstrably been intended for the particular contract,
even though those goods are unfinished.

(2) Where the seller is entitled to cancel the contract and [nfnished
the goods are unfinished at the time of the breach, he shall
exercise reasonable commercial judgment for the purposes

of effective realization and avoidance of loss, and may,

(a) complete the manufacturer and wholly identify the
goods to the contract,

(b) cease manufacture and resell the goods for scrap or
salvage value, or

(c) proceed in any other reasonable manner.

102 In sections 103, 104 and 105, “seller” includes Person in

position of
seller

(a) an agent of the seller to whom the bill of lading has
been endorsed,

(b) a consignor or agent who has himself paid or is
directly responsible for the price,

(c) anyone who otherwise holds a security interest in
the goods, or
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(d) any person who is in the position of a seller.

103(1) The seller may withhold delivery of goods in his
possession

(a) until the buyer pays any amount due on or before
delivery,

(b) until payment of the price where the buyer is
insolvent;

(c) where the buyer repudiates the contract, until
retraction of the repudiation as provided in section 89,
or

(d) where the seller has requested adequate assurance
of due performance under section 87(2), until adequate
assurance of due performance has been provided.

(2) The seller’s right to withhold delivery under subsec-
tion (1) extends to any reasonable expenses in relation to
the care and custody, transportation and stoppage of the
goods and other incidental expenses incurred by him sub-
sequent to the buyer's breach or insolvency.

(3) The seller may exercise his right to withhold delivery
notwithstanding that he is in possession of the goods as
agent or bailee for the buyer.

(4) Where a seller has made part delivery of the goods,
whether under an indivisible contract or under an instalment
contract, he may withhold delivery of the remainder until
payment of all amounts that are due, unless the part
delivery has been made under circumstances that show an
agreement to waive the right to withhold delivery.

(5) A seller who may withhold delivery or stop delivery
under section 104 does not lose his right to do so by reason
only that he has obtained judgment for the price of the
goods.

104(1) The seller may stop delivery of goods in the
possession of a carrier or other bailee

(a) if he discovers the buyer to be insolvent,
(b) if the buyer repudiates,

(c) if the buyer fails to make a payment due before
delivery,
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or

(d) if, for any other reason, the seller has a right to
withhold or reclaim the goods.

(2) The seller may stop delivery as provided in subsec-
tion (1) until

(a) the buyer receives the goods

(b) any bailee of the goods, except a carrier, acknowledges
to the buyer that he holds the goods for the buyer,

(c) the course of transit of goods in the possession ofa
carrier has ended, or

(d) a negotiable document of title relating to the goods
has been negotiated to the buyer.

(3) Where, after the arrival of the goods at the appointed
destination, the carrier acknowledges to the buyer or his
agent the he holds the goods on his behalf and continues in
possession of them as bailee for the buyer or his agent, the
transit is at an end and it is immaterial that a further
destination for the goods may have been indicated by the
buyer.

(4) Where the goods are rejected by the buyer and the
carrier continues in possession of them, the transit is
deemed not to be at an end even if the seller has refused to
receive them back.

(5) Where the carrier wrongfully refuses to deliver the
goods to the buyer or his agent, the transit is deemed to be
at an end.

(6) Where delivery of part of the goods has been made to
the buyer or his agent, delivery of the remainder may be
stopped unless delivery of the part has been made under
circumstances that show an agreement to give up possession
of the whole of the goods.

(7) To stop delivery, the seller shall notify the bailee in
sufficient time to enable the bailee by reasonable diligence
to prevent delivery of the goods.

(8) After receiving a notification pursuant to subsection
(7), the bailee shall hold and deliver the goods according to
the directions of the seller, but the seller is liable to the
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bailee for any charges or damages resulting from compliance
with the seller’s directions.

(9) Where a negotiable document of title has been issued
for the goods, the bailee is not obliged to obey a notification
to stop until surrender of the document.

(10) A carrier who has issued a non-negotiable bill of
lading is not obliged to obey a notification to stop delivery
of the goods that is received from a person other than the
consignor.

105(1) Where the seller is entitled to cancel, he may resell
the goods concerned or the undelivered balance of the
goods and, if the resale is made in commercially reasonable
time and manner, may recover the difference between the
resale price and the contract price, less any expenses saved
in consequence of the buyer’s breach.

(2) The resale may be public or private sale and may
include sale by way of one or more contracts to sell or by
way of identification to an existing contract of the seller.

(3) The resale may be as a unit or in parcels or at any time
and place on any terms, but every aspect of the sale
including the method, manner, time, place and terms must
be commercially reasonable.

(4) The resale must be reasonably identified as referring to
the broken contract, but it is not necessary that the goods
be in existence or that any or all of them have been
identified to the contract before the breach.

(5) A purchaser who buys in good faith at a resale take the
goods free of any rights of the original buyer, even though
the seller fails to comply with one or more of the
requirements of this section.

(6) If the seller does not resell in a commercially reasonable
manner, he may not sue for damages under this section.

(7) The seller is not accountable to the buyer for any profit
made on a resale.

106(1) Where the buyer fails to pay the price as it becomes
due, the seller may recover the price due
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(a) of goods that he has delivered, unless the buyer has
rightfully rejected the goods,

(b) of conforming goods lost or damaged while the risk
of their loss is upon the buyer,

(c) of goods identified to the contract, if the seller,
being entitled to do so, is unable after reasonable effort
to resell them at a reasonable price or the circumstances
indicate that he would be unable to resell them at a
reasonable price.

(2) Where the buyer repudiates the contract before the
seller has made delivery, section 88 governs the seller’s
rights.

(3) Where the seller sues for the price, he shall hold
for the buyer any goods that have been identified to the
contract and are in his control, except that if resale becomes
possible he may resell them at any time prior to the col-
lection of the judgment, in which case the net proceeds
of any resale are to be credited to the buyer and payment
of the judgment entitles the buyer to any goods not resold.

(4) For the purposes of this section, delivery takes place

(a) where the contract requires or authorizes the seller
to ship the goods by carrier unless it requires him to
deliver at a particular destination, when the goods are
delivered to the carrier, even though the shipment is
under reservation,

(b) where the contract requires or authorizes the seller
to ship the goods by carrier and requires him to deliver
them at a particular destination, when the goods are
tendered at the destination so as to enable the buyer to
take delivery,

(c) if the seller is a merchant and the buyer is not a
merchant and the contract requires or authorizes the
seller to ship the goods by carrier, when the goods are
tendered to the buyer at the destination,

(d) where the goods are held by a bailee other than the
seller and are to be delivered without being moved

(i) on the buyer's receipt of a negotiable document
of title covering the goods,
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(ii) on acknowledgment by the bailee to the buyer
of the buyer’s right to possession of them, or

(iii) on the buyer’s receipt of a non-negotiable
document of title or other written direction to
deliver as provided in section 68(5), or

(e) where clauses (a) to (d) do not apply, when the
buyer receives the goods.

107 Where the seller breaches the contract, the buyer
may, as provided in this Act

(a) exercise this rights under section 81(1),

(b) maintain an action for damages,

(c) obtain specific performance,

(d) exercise his rights under section 111,

(e) cancel the contract,

(f) recover so much of the price as has been paid.

108 The buyer may cancel the contract and recover any
portion of the purchase price paid where

(a) he has aright to cancel under section 73(3) or 90(2),

(b) the seller repudiates the contract under section
88(1), or

(c) subject to section 73(2), the buyer has rejected a
non-conforming tender or delivery.

109 On rightful rejection, the buyer has a lien on goods in
his possession or control for any payments made on their
price and any expenses reasonably incurred in their
inspection, receipt, transportation, care and custody, and
may hold and resell them, and section 105 applies with all
the necessary modifications.

110 Any claim by the buyer for the return of the purchase
price is subject to any reduction because of any benefits
derived by him from the use or possession of the goods that
is just in the circurnstances.

111(1) Where the buyer is entitled to cancel the contract,
he may cover by making in a commercially reasonably time
and manner any purchase of, or contract to purchase,
goods in substitution for those due from the seller.
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(2) The buyer may recover from the seller as damages the
difference between the cost of cover and the contract
price, less expenses saved in consequence of the seller’s
breach.

(3) Failure of the buyer to effect cover does not bar him
from any other remedy.

112(1) Where there isa breach of contract by the seller and
the buyer has accepted the goods, the buyer may

(a) set up against the seller the breach of contract in
diminution or extinction of the price; or

(b) maintain an action against the seller for damages
for breach of contract.

(2) In the case of a breach of warranty, the buyer’s loss is
prima facie the difference at the time and place of
acceptance between the value of the goods accepted and
the value they would have had if they had been as
warranted.

(3) The fact that the buyer has set up a breach of contract
in diminution or extinction of the price does not prevent
him from maintaining an action for the same breach of
contract if he has suffered further damage.

113(1) Where the seller or buyer breaches the contract,
the other party may maintain an action against him for
damages.

(2) The measure of damages is the estimated loss that the
party in breach should have foreseen at the time of the
contract as not unlikely to result from this breach of
contract.

(3) An aggrieved party shall take reasonable steps to
mitigate his damages.

(4) Where at the agreed time for performance

(a) the buyer wrongfully fails to accept and pay for the
goods;

(b) the seller wrongfully fails to deliver the goods or the
goods are rightfully rejected; or

(c) the buyer wrongfully rejects the goods;
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the measure of damages is prima facie the difference
between the contract price and the price that could have
been obtained by a commercially reasonable disposition or
purchase of the goods within or at a reasonable time and
place after the aggrieved party learned of the breach, less
any expenses saved in consequence of the breach.

Othereases(5) Subsection (4) does not apply where

(a) the measure of damages would be inadequate to
put the seller in as good a position as performance by
the buyer would have done;

(b) the seller has resold the goods as provided in
section 105; or

(c) the buyer has bought substituted goods as provided
in section 111,

consemaramd (6) A seller's or buyer’s claim for damages may include a

consequential

damages claim for incidental or consequential damages.

b (7) The law as to remoteness of damage in tort apply to
g:[,“;f_f;" consequential claims for injury to person or property.
fvarasoonary 114(1) Where there is

L‘e.r(.ain cases) ‘
T (a) abreach of contract by a non-merchant seller and it
f,‘}’:'.,f,:};;ﬁ"“ would be inequitable to award damages under section
s 113, or

contract

(b) a breach of warranty not constituting a term of the
contract of sale, whether the warranty was given by the
seller or by a person mentioned in section 42(6);

the court may in lieu of or in addition to any other remedy
on any terms and conditions that it considers just

(c) grant rescission of the contract,

(d) order a reduction in or return of the price of the
goods,

(e) award damages, including an amount to compensate
for loss or liability incurred in reliance on the warranty
or contractual undertaking, or

(f) make an order involving any combination of the
remedies described in clauses (c) to (e).
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(2) In the exercise of its powers under subsection (1), the
court may take into consideration

(a) the fact that both persons are merchants or that one
or neither is a merchant;

(b) whether the person giving the warranty or contractual
undertaking purported to have knowledge or expertise
or, as the other party knew, was merely transmitting
information derived from another source;

(c) whether the person giving the warranty or contractual
undertaking was negligent; and

(d) any other relevant circumstance.

115(1) In any action for breach of contract of sale, the
court may order that the contract be performed specifically
and may, in connection with that direction, impose any
terms and conditions as to damages, payment of the price
and otherwise that seem just to the court.

(2) In determining whether to make an order under
subsection (1) at the suit of the buyer, the court shall take
into account whether the buyer has

(a) a special property in the goods under section 67,
and

(b) paid the whole or a part of the purchase price.

116(1) Subject to subsection (2), the rights and remedies of
an aggrieved party arising otherwise than in contract are
not affected by the existence of a contract of sale unless the
contract itself so provides.

(2) Where an innocent but non-negligent misrepresentation
is an express warranty, the aggrieved party is limited to the
rights and remedies provided in this Act for breach of
warranty.

(3) The remedies available for fraudulent misrepresentation
inducing the formation of a contract include a right to
recover damages as provided int this Act for breach of
warranty and, without prejudice to the generality of the
foregoing, the aggrieved party does not have to elect
between rescission of the contract and damages for breach
of warranty.
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PART X
MISCELLANEQUS
Repeal

117 The Sale of Goods Act is repealed except with
respect to contracts of sale entered into before the day on
which this Act comes into force.
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APPENDIX B

LIST OF AMENDMENTS TO THE UNIFORM SALE OF GOODS ACT
APPROVED BY THE MANITOBA LAW REFORM COMMISSION, AS ORIGINALLY RECOMMENDED BY
THE ALBERTA INSTITUTE OF LAW RESEARCH AND REFORM ("Institute"),
A SUBCOMMITTEE OF THE BUSINESS LAW SUBSECTION OF THE MANITOBA BRANCH
OF THE CANADIAN BAR ASSOCIATION ("Manitoba subcommittee") AND
BY THE MANITOBA LAW REFORM COMMISSION ("Commission”)

1. That the definition of "goods" in clause 1(w) expressly exclude corporate
securities. (Institute) Clause 1(w) should be amended as follows:

"Goods" means tangible personal property and includes the unborn
young of animals and anything attached to or forming part of
real property as provided in section 9 or 10, but does not
include the money in which the price is to be paid, a thing in
action or a security as defined in The Corporations Act:

2. That instead of seeking to reproduce 'fn section 10 the priority rules
relating to transactions involving land, the Act should contain a simple
provision designating "The Real Property Act" and "The Registry Act" to
regulate questions of priority in respect of transactions falling within
section 10. (Institute) This amendment may be accomplished by deleting
subsections 10(2) and (3) and replacing them with the following new
subsection (2):

The provisions of this section are subject to any third party
rights provided by The Real Property Act or The Registry Act, as
the case my be.

3. That no provision be mde in future sale of gods legislation in Manitoba
for a general duty of good faith based on fair dealing in the performance
of duties under a contract of sale. (lInstitute) This recommendation will
require the following drafting amendments:

(1) The deletion of the phrase "good faith" in the first line of s. 13;
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(i1) the deletion of s. 14;

(ii1) the deletion of subsection 84(6) and the substitution therefor
of the following subsection:

Any action by the buyer in accordance with this section is
deemed not to be acceptance or conversion of the goods or to
give rise to a claim in damages.

(iv) the deletion of the phrase "taken in good faith" in the second 1ine
of subsection 85(2).

That subsection 20(4) be redrafted so as to show that, where an offeror
objects to the additional or different terms in a purported acceptance and
the offeree does not respond to this objection, there is a contract on the
terms of the original offer. (Institute) This amendment may be achieved
by the following drafting change:

The deletion of subsection 20(4) and the substitution therefor of the
following:

Subsection 3 does not apply if the offeror seasonably notifies
the offeree of his objection to the additional or different
terms, in which event there is a contract on the offeror's terms
unless the offeree in turn seasonably indicates an intention not

to be so bound.

That section 22 of the Act be amended so that the courts are empowered
only to award damages computed an the basis of an offeree's reliance on an
offer, or generally to the extent necessary to avoid injustice, in those
cases where a merchant offeror revokes an offer that has been expressly
lTeft open for acceptance and where no consideration has been given by the
offeree for the offer to be left open. (Institute) This recommendation
may be achieved by the following drafting change:
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The deletion of section 22 of the Uniform Act and the substitution
therefor of the following subsections:

(1) This section applies where a merchant's offer to buy or
sell goods expressly provides that it will be held open,
whether or not for a time stated, and the offeree furnishes
no consideration for the promise to keep the offer open.

(2) Where an offer referred to in subsection (1) is revoked
during the time stated or, if no time is stated, for a
period not exceeding three months, the court may grant
compensation limited to the recovery of any losses incurred
as a result of reliance on the offer or generally to the
extent necessary to avoid injustice.

{3) An assurance of irrevocability described in subsection (1)
in a form supplied by the offeree is not binding unless the
assurance is separately signed by the offeror.

6. That section 23 of the Act be amended so as to remove from the courts the
power to award damages computed on the basis of a concluded contract din
those cases where the offeree has substantially relied on an offer not
expressly left open for acceptance and the offeror could reasonably have
expected such reliance, (Institute and Manitoba subcommittee) This
recommendation may be achieved by the following drafting change:

The deletion of clause 23(a) so that s. 23 would now be as follows:

Where an offer to buy or sell goods that the offeror should
reasonably expect to induce substantial action or forbearance by
the offeree before acceptance induces such action or forbearance
and is revoked, the offeror is bound to compensate the offeree,
and in any such case, the court may grant compensation 1imited
to the restoration of any benefit conferred upon the of feror, to
the recovery of any losses incurred as a result of reliance on
the offer or generally, to the extent necessary to avoid
injustice.
7. That section 27 of the Act be amended so that in all cases an agreement,
whether or not executed, varying or rescinding a contract of sale of goods

need have no consideration to be binding. (Institute) This
recommendation may be achieved by the following drafting change:
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The deletion of section 27 and the substitution therefor of the following:

An agreement, whether executed or not, varying or rescinding a
contract of sale needs no consideration to be binding.

That a court exercising its powers to review transactions for
unconscionability under section 31 of the Act not bhe permi tted to raise
the issue of unconscionability of its own motion. (Institute) This
recommendation may be achieved by the deletion of subsection 31(3).

That subsection 32(1) of the Act be amended so as to provide that, where
one of the parties to a contract of sale is to fix the price, the price
Chosen must be a reasonable one. (Institute) This recommendation may be
achieved by the deletion of subsections 32(1) and (2) and the substitution
therefor of the following subsection:

An agreement may constitute a contract of sale even though the
price is not settled amd, in that case, the price s a
reasonable price at the time of the delivery if

(a) nothing is said as to price;
the price is to be fixed by one of the parties’

{c) the price is left to be agreed by the parties or another
person and they fail to agree or the other person fails to
fix the price; or

(d) the price is to be fixed in terms of some agreed market or
other standard as set or recorded by another person or
agency and it is not so said or recorded.

That the reference to a right of cancellation of the contract be deleted
from subsection 32(3) of the Act. (Institute) This recommendation may be
achieved by the deletion of the phrase "may treat the contract as
cancelled or" in the third and fourth lines of subsection 32(3).

- That the reference to good faith in section 33 of the Act be deleted.

(Institute). This recormendation may be achieved by deleting the phrase
"in good faith" from the fifth 1ine of section 33.
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12. That where reliance is a necessary part of a warranty claim, the Act be
redrafted so as to show clearly that the claimant has the burden of proof
of establishing reliance. (Institute) This recommendation may be
achieved by the following drafting changes:

(1) the deletion of the phrase "except where the buyer did not rely, or
it was unreasonahle for him to rely, on the statement" in the
definition of "express warranty" in s. 1(p)(ii) and the substitution
therefor of the following phrase: "amd which is relied on by the
buyer, except where such reliance is unreasonable".

(2) the deletion of subsection 42(5) and the substitution therefor of the
following:

A statement relating to the subject matter of the contract and
made by a buyer to a seller is an express warranty if the seller

relies on the statement except where such reliance is
unreasonable.

the deletion of subsection 42(8) and the substitution therefor of the
following:

A statement relating to the suhject matter of the contract and
made to a buyer by a manufacturer, distributor or another person
with a direct business interest in any sale of the goods is an
express warranty if the buyer relies on the statement, except
where such reliance is unreasonable.

12, That clause 44(1)(c) of the Act be amended to require sellers of new goods
only to make reasonable efforts to ensure that spare parts and repair
facilities will be available for a reasonable time, unless circumstances
demand otherwise. (Manitoba subcomittee) This recommendation may be

achieved by the deletion of clause 44(1)(c) and the substitution therefor
of the following:
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14.

15.

16.

175

)

In the case of new goods, unless the circumstances indicate
otherwise, that sellers will make reasonable efforts to ensure
that spare parts and repair facilities, if relevant, will be
available for a reasonable period of time.

. That clause 44(3)(a) of the Act be deleted and the following clause be

substituted: (Commission)

to defects known to the buyer before the contract was made;

That clause 48(4)(b)(ii) be amended by striking out the word “"document"
and substituting therefor the word "writing". (Cormmission) The reason
for this change is that the word "writing” has a special meaning ascribed
by s. 1(11) of the Act.

That subsection 114(1) of the Act be redrafted so that the court's power
to review damage awards against non-merchant sellers be exercised where a
full scale award is "unfair" rather than "inequitable". (Institute) This
recommendation may be achieved by deleting the word "inequitable" in s.
114(1)(a) and replacing it with the word "unfair”.

That the extended warranty rights conferred by section 50 of the Act on
subsequent buyers be given also to donees. (Institute) This
recormendation may be achieved by the deletion of clause 50(1)(e) and the
substitution therefor of the following:

"subsequent buyer" means a buyer who buys goods that have
previously been sold by a prior seller to an immediate buyer or
a party acquiring by gratuitous transfer the title to such goods
in which case the disposition by which he acquires title shall
be treated as a sale for the purpose of this section.

That subsection B8(1) of the Act be amended so as to make it clear that
the provision applies only to unlawful repudiation of a contract.
(Institute) This recommendation may be achieved by the deletion of the
phrase "a repudiation of the contract, the other party may" in the second
and third 7Tines of s, B88(1) and the substitution therefor of the
following: "“an unlawful repudiation of the contract, the aggrieved party

]

may" .
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	APPENDIX A 
	UNIFORM SAl,E OF GOODS ACT 
	PART I 
	INTERPRETATION 
	1 In this Act, 
	(a) 
	(a) 
	(a) 
	"action" includes a counterclaim; 

	(b) 
	(b) 
	"agreement" means the bargain of the parties in fact as found in their language or by implication from other circumstances, includling those circumstances described in section 26; 

	(c) 
	(c) 
	"bill of lading" means a dlocument that: 

	(i) 
	(i) 
	evidences the receipt of goods for shipment by any mode of carriage; and 

	(ii) 
	(ii) 
	is issued by a person engaged in the business of transporting or forwarding goods; 

	(d) 
	(d) 
	"buyer" means a person who buys or contracts to buy goods; 

	(e) 
	(e) 
	"buyer in the ordinary course of business" means a person who, in good faith and without knowledge that a sale to him is in violation of the ownership rights or security interest of a third party in the goods, buys in the ordinary course from a person in the business of selling goods of that kind for cash or by exchange of other property or on secured or unsecured credit, and includes a person who receives goods or docu­ments of title under a pre-existing contract of sale, but does not include a person who 

	(f) 
	(f) 
	"C.F" or "C. B~ F." mea1ns that the price for the goods includes cost and freight to the named destina­tion; 

	(g) 
	(g) 
	"C.I.F." means that the price includes in a lump sum the cost of the goods and the insurance and freight to the named destination: 
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	(h) 
	(h) 
	(h) 
	"commercial unit" means a unit of goods that by commercial usage is a single whole for the purpose of sale, the division of which would materially impair its character or value on the market or its use, and in­cludes a single article, a set of articles or a quantity treated in use or in its market as a single whole; 

	(i) 
	(i) 
	"conforming", with respect to a contract of sale, means that goods or conduct, including any part of per­formance, are in accordance with the obligations under the contract; 

	(j) 
	(j) 
	"contract" means the legal obligations that result from the parties' agreem1::nt as affected by this Act and any other applicable rules of law; 

	(k) 
	(k) 
	"contract of sale" means a contract whereby the seller transfers or agrees to transfer the title in goods to the buyer for a price, and includes 

	(i) 
	(i) 
	a contract for the supply of goods to be made, created or produced by the seller, whether or not to the buyer's ordeir, and without regard to the relative value of the [abour and materials involved, 

	(ii) 
	(ii) 
	a contract in which the seller retains a security interest in the goods, and 


	(iii) a contract to which section 43(2) applies; 
	(I) 
	(I) 
	(I) 
	"course ofdealing" means previous conduct between the parties to a transaction that may fairly be regarded as establishing a common basis of understanding for interpreting their expressions and other conduct; 

	(m) 
	(m) 
	"cure" means 

	(i) 
	(i) 
	tender ordelivery ofany missing part orquantity of the goods; 

	(ii) 
	(ii) 
	tender or delive1ry of other conforming goods or documents or, in tlhe case of a sale of identified goods, goods that differ in no material respect from those goods, 


	(iii) the remedying of any other non-conformity in performance, 
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	(iv) 
	(iv) 
	(iv) 
	a money allowance or otherform of adjustment of the terms of the contract, or 

	(v) 
	(v) 
	any appropriate combirnation of subclauses (i) to (iv); 

	(n) 
	(n) 
	"delivery" means the volurntary transfer of posses­sion; 

	(o) 
	(o) 
	"document of title" means a writing that 

	(i) 
	(i) 
	purports to be issued by or addressed to a bailee, 

	(ii) 
	(ii) 
	purports to cover goods in a bailee's possession that are identified or that a.re fungible portions of an identified mass, and 


	(iii) in the ordinary course of business, is treated as establishing that the person in possession of the document of title is, with any necessary endorse­ment, entitled to receive, hold and dispose of it and the goods it covers; 
	(p) 
	(p) 
	(p) 
	''express warranty" means 

	(i) 
	(i) 
	a term of the contract, 


	* (ii) a statement, in any form or language made by a seller before or at the time of the contract, in­cluding a promise or a representation of fact or opinion, whether or not made fraudulently, negli­gently or with contractual intention, that relates to the subject matter of the comtract, except where the buyer did not rely, or it was unreasonable for him to rely. on the statement, 
	(iii) a statement described iin section 42(5), (6), or (7), or 
	(iv) 
	(iv) 
	(iv) 
	an express warranty described in section 42(9); 

	(q) 
	(q) 
	"F.A.S." means free alongsi1de; 

	(r) 
	(r) 
	"fault" means a wrongful act, omission or breach; 

	(s) 
	(s) 
	"financing agency" means a bank, finance company or other person who, in the ordi111ary course of business, makes advances against goods or documents of title or who, by arrangement with eitheir the seller or the buyer, intervenes in the ordinary course to make or collect a 
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	payment due or claimed under the contract of sale, whether or not documents of title accompany the bill; 
	(t) 
	(t) 
	(t) 
	"F.O.B." means free on board; 

	(u) 
	(u) 
	"fungible goods" means goods of which any one unit is the equivale111t of any other unit by nature or by usage of trade or is so treated by agreement or in a document; 

	(v) 
	(v) 
	"good faith" means honesty in fact and observance of reasonable standards of fair dealing; 

	(w) 
	(w) 
	"goods means tangible personal property and in­cludes the unborn young of animals and anything attached to or forming part of real property as pro­vided in section 9 or 10, but does not include things in action or the money in which the price is to be paid; 

	(x) 
	(x) 
	"insolvent" means a person who has ceased to pay his debts in the ordinary course of business, who can­not pay his debts as they become due or who is in­solvent within the meaning of the Bankruptcy Act (Canada); 

	(y) 
	(y) 
	"instalment contract" means a contract that re­quires or authorizes the delivery of goods in separate lots to be separately accepted, notwithstanding a pro­vision in the contract to the effect that each delivery is a separate contract; 

	(z) 
	(z) 
	"lease" includes hire; 


	(aa) "merchant" means a person 
	(i) 
	(i) 
	(i) 
	who deals nn goods of the kind involved in a transaction, 

	(ii) 
	(ii) 
	who, by hils occupation, holds himself out as having skill or knowledge appropriate to the prac­tices or goods ilnvolved in a transaction, or 


	(iii) to whom the skill or knowledge described in subclause (ii) may be attributed by his employment of an agent or broker or other intermediary who, by his occupation, holds himself out as having that skill or knowledge; 
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	(bb) ··notify" means to take any steps that are reason­ably required to give information to the person to be notified so that the information 
	(i) 
	(i) 
	(i) 
	comes to his attention, or 

	(ii) 
	(ii) 
	is directed to him at the place of business or residence through which the contract or offer was made or at any other pla,ce that is held out by him as the place for receipt of such information; 

	(cc) 
	(cc) 
	"prescribed" means pre:scribed in the regulations; 


	(dd) "receipt", with respect to goods, means taking physical possession of them; 
	(ee) ··security interest" means an interest in personal property, including goods, that secures payment or per­formance of an obligation; 
	(ff) "seller" means a person who sells or contracts to sell goods; 
	(gg) ·•signed" includes the execution or adoption of any symbol by a party to a contract of sale with the present intention of authenticating a writing; 
	(hh) "sale on approval'' means a contract in which the goods are delivered primarily for use and in which the buyer has the right to retuirn delivered goods even though they conform to the contract; 
	(ii) '"sale or return" means a contract in which the goods are delivered for resale and in which the buyer has the right to return delivered goods even though they conform to the contract; 
	(jj) "usage of trade'' means any reasonable practice or method of dealing that is observed in a place, vocation or trade with sufficient regularity to justify an expecta­tion that it will be observed with respect to a specific transaction; 
	(kk) "value" means a consideration sufficient to support a contract; 
	(II) "writing" includes any mechanical, electronic or other form of recording of information. 
	42A-5 
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	2 In this Act , in relation to a contract of sale, 
	(a) 
	(a) 
	(a) 
	(a) 
	termination of a contract of sale occurs when a 

	party, pursuant to a power created by agreement or law, puts an end to the contract otherwise than for its breach, and thereupon all executory obligations are discharged, but any right based on prior breach or per­formance survives; 

	(b) 
	(b) 
	cancellation of a contract of sale occurs when a party puts an end to the contract for breach by the other, and its effect is the same as that of termination, except that the cancelling party also retains any remedy for breach of the whole contract or any unperformed part of the contract; 

	(c) 
	(c) 
	where any action is required to be taken within a reasonable time, any time that is not manifestly un­reasonable may be fixed by agreement; 

	(d) 
	(d) 
	what is a reasonable time for taking any action de­pends on the nature or purpose of the action and all the other surrounding circumstances; 

	(e) 
	(e) 
	an action is taken seasonably when it is taken at or within the time agreed or, if no time is agreed, at or within a reasonable time. 


	PART II 
	SCOPE AND APPUCATION OF ACT 
	3( 1) This Act applies to every contract of sale and other transaction governed by this Act that is entered into on or after the day on which this Act comes into force. 
	(2) 
	(2) 
	(2) 
	Whether or not a contract in the form of a lease of goods, bailment, hire-purchase, consignment or otherwise is a contract of sale depends on the intention of the parties, the substantial effect of the contract and all the other surrounding circumstances. 

	(3) 
	(3) 
	If relevant in principle and appropriate in the circum­stances, any of the provisions of this Act may be applied by analogy to a transaction respecting goods other than a 
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	contract of sale, such as a lease of goods or a contract for the supply of labour and materials. 
	INOTE: Subsection (3) is an I 
	option.al provision. 

	4 This Act does not apply to any transaction that is in­tended to operate only as a secured transaction, whether or not it is in the form of an unconditional contract of sale. 
	5 The Crown is bound by this Act. 
	6 Any interest in goods that are the subject of a contract of sale may only pass if the goods are both existing and identified. 
	7( 1) Goods that are not both existing and identified are future goods. 
	(2) A purported present sale of future goods or of any interest in future goods operates as a contract to sell. 
	8 An undivided share in an identified bulk of fungible goods is sufficiently identified to be sold although the quantity of the bulk is not determined, and any proportion of such a bulk or any quantity of th,e bulk agreed upon by number, weight or other measure may, to the extent of the seller's interest in the bulk, be sold to the buyer who then becomes an owner in commorn. 
	9 A contract of sale of minerals, hydrocarbons or other substances to be extracted from real property is a contract of sale of goods if they are to be severed by the seller, but, until severed, a purported present sale of any such sub­stances that is not effective as a transfer of an interest in real property operates as a contraclt to sell. 
	10(1) A contract of sale of growing crops, timber, fixtures or other things attached to real property that are intended to be severed from the real property under the contract is a contract of sale of goods 
	(a) 
	(a) 
	(a) 
	whether the subject matter is to be severed by the buyer or by the seller, and 

	(b) 
	(b) 
	even though the subject matter forms part of the real property atthe time ofcontracting and severance is to take place at a later time; 
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	and the parties can by identification effect a present sale before severance. 
	Ri~hi. of 
	*(2) The rights of a buyer 1Undersubsection ( 1) are subject to 
	third p.trlies 

	(a) 
	(a) 
	(a) 
	the interest of any person, other than the seller, who had a registered inter,est in the real property at the time of the contract of sal,e and 

	(b) 
	(b) 
	the interest of 

	(i) 
	(i) 
	a subsequent purchaser or mortagagee for value of an interest in the real property, 

	(ii) 
	(ii) 
	a creditor with a lien on the real property 


	subsequently obtained as a result ofjudicial process, or 
	(iii) a creditor with a prior registered encumbrance on the real property in respect of subsequent advances; 
	if the subsequent purchase or mortgage was made, the lien was obtained or the subsequent advance under the prior encumbrance was made or contracted for without actual notice of the contract of sale. 
	Regi· 
	(3) For the purposes of subsection (2), a notice in the prescribed form registered in the appropriate land registry office (or land titles office) constitutes actual notice of the buyer's rights under the contract of sale. 
	stration 
	(Price) 
	11(1) The price unde1r a contract of sale may be made
	Price. 
	Price. 
	payable in money or otherwise.
	how 

	payable 
	Price 
	(2) Where the price is payable in whole or in part in
	includes 
	Noods 
	goods, each party is a seller of the goods that he is to transfer and a buyer of the goods that he is to receive. 
	Price 
	(3) Where the price is payable in whole or in part by the transfer of an interest in real property, this Act applies to 
	real 

	includes 
	pmpcrly 
	the transfer of the goods and to the seller's obligations in connection with the transfer of goods, but this Act does not apply to the transfer of the interest in real property orto the buyer's obligations in connection with the transfer of the interest in real property. 
	April 1983 
	-13
	-

	Sale ofGoods 
	PART III 
	GENERAL 
	12 Except as otherwise provided in this Act, any pro­
	vision of this Act may be varied or waived by agreement of 
	the parties. 
	* 
	* 
	* 
	13 The obligations of good faith, diligence, reasonable­ness and care prescribed by this Act may not be waived by the parties, but the parties may agree on the standards by which the performance of those obligations are to be mea­sured if the standards agreed on :are not manifestly unreasonable. 

	* 
	* 
	14 Every duty that is created by a contract of sale or by this Act requires good faith in its performance, whether or not it is expressly so stated. 


	15 Unless otherwise provided by this Act, where any right is conferred or any duty or liability is imposed by this Act, it may be enforced by an action. 
	16 The principles of law and equity, including the law merchant, the law relating to capacity to contract, prin­cipal and agent, estoppel, fraud, misrepresentation, duress, coercion, mistake and othervalidating or invalidating rules of law supplement this Act and continue to apply. 
	17 No rule of law or equity respecting parol or extrinsic evidence and no provision in a writing prevents or limits the admissibility of evidence to prove the true terms of the agreement, including evidence of any collateral agree­ment or representation or evidence as to the true identity of the parties. 
	18 Nothing in this Act affects 
	(a) 
	(a) 
	(a) 
	the rights of a holder in due course of a bill, note or cheque within the meaning of the Bills ofExchange Act (Canada), 

	(b) 
	(b) 
	the rights of a holder of a dociument of title under an Act of the Parliament of Canada; or 

	(c) 
	(c) 
	an Act of the Province other than this Act. 
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	PART IV 
	FORMATION. ADJUSTMENT AND ASSIGNMENT OF CONTRACTS 
	19(1) In this section, "necessaries" means goods suitable to the condition in life of the minor or other person and to his actual requirements at the time of delivery of the goods. 
	(2) 
	(2) 
	(2) 
	(2) 
	Where necessaries are sold and delivered to a minor or to a person who is incompetent to contract, he shall pay a reasonable price for the necessaries. 

	20(I) A contract of sale may be made in any manner sufficient to show agreement. 

	(2) 
	(2) 
	A contract of sale may be found even though the specific time of its making is undetermined. 

	(3) 
	(3) 
	A reply to an offer purporting to be an acceptance but containing additional or different terms that do not materially alter the t,erms of the offer constitutes an acceptance and, in that case, the terms of the contract are the terms of the offor with the modifications contained in the acceptance. 

	(4) 
	(4) 
	Subsection (3) does not apply if the offeror seasonably notifies the offeree of his objection to the additional or different terms. 

	(5) 
	(5) 
	For the purpose of subsection (3), additional or dif­ferent terms relating to the price, payment, quality and quantity of the goods, place and time of delivery, extent of one party's liability to the other or the settlement of disputes are terms that materially alter the terms of the offer. 


	21(1) Subject to section 20(3), this section applies where, under the law of contract, the parties are considered to have concluded a contract of sale because one of them has proceeded with performance, even though their com­munications do not show mutual assent to a single set of contractual terms. 
	(2) When a court concludes that, having regard to all of 
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	the circumstances, a party, by his conduct in receiving or shipping the goods or otherwise, has not in fact assented to the conflicting terms of the other party and that it would be unreasonable to hold him to those terms, the court may 
	(a) 
	(a) 
	(a) 
	ignore the conflicting terms and apply this Act as if the contract contained no such terms, 

	(b) 
	(b) 
	substitute any terms that, in the court's opinion, the parties would have adopted had their attention been drawn to the conflicting terms, or that, in the court's opinion, represent a reasonable compromise of the conflicting terms, or 

	(c) 
	(c) 
	find that no contract was concluded between the parties and make any consequential order that the court considers appropriate. 

	(3) 
	(3) 
	ln exercising its discretion under subsection (2) and in determining whether or not it would be unreasonable to hold a party to the other party's terms, the court shall have regard, among other things, to 

	(a) 
	(a) 
	the usage of trade in the vocation or trade in which the parties are engaged, 

	(b) 
	(b) 
	the parties' course of deallings and course of per­formance, and 

	(c) 
	(c) 
	the extent to which a party :seeks not to be bound by a term without which, as he knew or ought to have known, the other party would not have been willing to enter into the contract. 


	* 22( I) An offer by a merchant to buy or sell goods that expressly provides that it will be held open is not revoc­able for lack of consideration during the time stated or, if no time is stated, for a reasonable time not exceeding three months. 
	(2) 
	(2) 
	(2) 
	An assurance of irrevocability described in subsection 

	(I) 
	(I) 
	in a form supplied by the offeree is not binding unless the assurance is separately signed by the offeror. 


	23 Where an offer to buy or sell goods that the offeror should reasonably expect to induce substantial action or 
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	forbearance by the offeree before acceptance induces such action or forebearance and is revoked, the offeror is bound to compensate the offeree, and in any such case, the court may 
	(a) 
	(a) 
	(a) 
	award damages 0111 the same basis as if a contract had been completed between the parties, or 

	(b) 
	(b) 
	grant compensation limited to the restoration of any benefit conferred upon the offeror, to the recovery of any losses incurred as a result of reliance on the offer or generally, to the e>ttent necessary to avoid injustice. 


	24(1) Unless otherwise indicated by the language or the circumstances 
	(a) 
	(a) 
	(a) 
	an offer to make ai contract ofsale is to be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances, including per­formance of a requested act; and 

	(b) 
	(b) 
	an order or other offer to buy goods for prompt or current shipment is to be construed as inviting accept­ance either by a prompt promise to ship or by the prompt or current :shipment of conforming or non­conforming goods, but shipment of non-conforming goods does not constitute an acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer. 

	(2) 
	(2) 
	Where an offer invittes an offeree to choose between acceptance by promise and acceptance by performance or requires acceptance by performance, the tender or begin­ning of the invited performance or a tender of a beginning ofit isan acceptance by performance and binds the offeree to render complete performance. 

	(3) 
	(3) 
	If an offeree who accepts by performance knew or should reasonably have known that the offeror has no adequate means of learning of the acceptance with reason­able promptness and certainty, the contractual duty of the offeror is discharged, Ulnless 

	(a) 
	(a) 
	the offeree notifies the offeror seasonably of his acceptance, 

	(b) 
	(b) 
	the offeror lea1ms of the performance within a reasonable time, or 
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	(c) the circumstances of the offer indicate that notifica­tion of acceptance is not required. 
	25(l) Where goods are sold by auction in lots, each lot is the subject of a separate contract of sale. 
	(2) 
	(2) 
	(2) 
	A sale by auction is complete when the auctioneer announces completion of the sale in any customary manner. 

	(3) 
	(3) 
	A sale by auction is with reserve, unless the goods are put up for sale without reserve. 

	(4) 
	(4) 
	In a sale by auction with reserve, the auctioneer may 


	withdraw the goods at any time until he announces com­pletion of the sale. 
	(5) In a sale by auction without reserve, after the auctioneer calls for bids on an article or lot, that article or lot can­not be withdrawn, unless no bid is made within a reason­
	able time. 
	(6) 
	(6) 
	(6) 
	In a sale by auction with or without reserve, the bidder may retract his bid until the auctioneer's announcement of completion of the sale, but a bidder's retraction does not revive any previous bid. 

	(7) 
	(7) 
	A right to bid at a sale by auction may be reserved expressly by or on behalf of the seller. 

	(8) 
	(8) 
	Where a seller has not reserved the right to bid at a sale by auction, the seller or his agent shall not bid and the auctioneer shall not knowingly take any bid from the 


	seller or his agent. 
	(9) Where subsection (8) is contravened, the buyer may treat the sale as fraudulent and may avoid the sale and recover damages or may affirm the sale and recover dam­ages or claim an abatement in the price. 
	26( l) A course of dealing between parties and any usage 
	of trade in the vocation or trade in which they are engaged 
	or of which they are or should be aware give particular 
	meaning to and supplement or qualify the terms of an 
	agreement. 
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	(3) 
	(3) 
	(3) 
	Where an agreement involves repeated occasions for performance by a party with knowledge of the nature of the performance and opportunity for objection to it by the other party, any course of performance accepted or ac­quiesced in without objection is relevant in determining the meaning of the agreement. 

	(4) 
	(4) 
	The express te:rms of the agreement, any course of performance and any course of dealing and usage of trade are, whenever reasonable, to be construed as consistent with each other but, when such a construction is un­reasonable, 

	(a) 
	(a) 
	the express terms of the agreement govern the course of perfoirmance, the course of dealing and usage of trade, 

	(b) 
	(b) 
	the course of performance governs the course of dealing and the usage of trade, and 

	(c) 
	(c) 
	the course of dealing governs the usage of trade. 

	(
	(
	5) Subject to section 27, course of performance is relevant to show a waiver or variation of any term inconsistent with the course of performance. 


	~~~:\~~ ~1* 27 An agreement varying or rescinding a contract of sale 
	1 
	~ : ract of 
	1

	Delegation of 
	performance 
	(Assignments) 
	Assignment
	of rights 
	needs no consideration to be binding, but a party may withdraw from an executory portion of the agreement made without conisideration and revert to the original contract by giving reasonable notice to the other party, unless the withdrawal would be unjust in view of a material change of position in reliance on the agreement. 
	28 A party to a contract of sale may perform his duty under it through a delegate, unless the other party has a substantial interest in having the original promisor perform or control the acts required by the contract, but a delega­tion of performance does not relieve the party delegating of any duty to perform or of any liability for breach. 
	29(1) The rights of a seller or buyer may be assigned except where the assignment would 
	(a) 
	(a) 
	(a) 
	change mat,erially the duty of the other party, 

	(b) 
	(b) 
	increase materially the burden or risk imposed on the other party by the contract, or 
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	(c) 
	(c) 
	(c) 
	impair materially the other party's opportunity to obtain return performance. 

	(2) 
	(2) 
	A right to damages for breach of the whole contract or a right arising out of the assignor's due performance of his entire obligation may be assigned notwithstanding contrary agreement, but then only in its entirety, whether or not the assignment occurs before or after performance of the assignor's obligation. 

	(3) 
	(3) 
	Unless the circumstances indic:ate the contrary, a term prohibiting assignment of a contract is to be construed as barring only the delegation to the assignee of the assignor's duty of performance. 

	(4) 
	(4) 
	An assignment of "the contract" or of ·• all my rights 


	under the contract" or an assignment in similar general terms is 
	(a) 
	(a) 
	(a) 
	an assignment of rights under the contract, and 

	(b) 
	(b) 
	unless the language or the circumstances indicate the contrary, a delegation of performance of the duties of the assignor, other than the duty to pay damages for a breach arising before the assignment. 

	(5) 
	(5) 
	The acceptance by the assignee of an assignment under subsection (4) constitutes a promise by him to perform the duties of the assignor that is enforceable by either the assignor or the other party to the original contract. 

	(6) 
	(6) 
	A party to a contract other than an assignor may treat an assignment that delegates performance as creating reasonable grounds for insecurity for the purposes of section 87. 
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	30( l) The seller shall deliver the goods and the buyer 

	or particsl
	General 
	shall accept and pay for them in accordance with the terms 

	ohlhtations 
	or par1ics Meanin~ or 
	of the contract of sale. 

	(2) The buyer's obligation to pay includes taking any steps 
	10 
	~hfi~~-~ion 

	pay c.11.tcndeJ 
	and complying with any formalities that are required under 
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	the contract and any relevant law to enable payment to be made or to ensure that it will be made. 
	31(1) If the court finds the whole or any part of a con­tract of sale to have been unconscionable at the time it was made, the court may 
	(a) 
	(a) 
	(a) 
	refuse to enforce the whole contract or rescind it on any terms that may be just, 

	(b) 
	(b) 
	enforce part of the contract without the unconscion­able part, or 

	(c) 
	(c) 
	limit the application of any unconscionable part or revise or alter the! contract so as to avoid any un­conscionable result. 

	(2) 
	(2) 
	In determining whether the whole or any part of a contract of sale is unconscionable, the court may consider, among other factors 

	(a) 
	(a) 
	the commercial setting, purpose and effect of the contract and the manner in which it is made, 

	(b) 
	(b) 
	the relative bargaining strength of the seller and the buyer, taking into account the availability of reason­able alternative sources of supply or demand, 

	(c) 
	(c) 
	the degree to which the natural effect of the trans­action, or any party's conduct prior to or at the time of the transaction, is to cause or aid in causing another party to misundersltand the true nature of the transaction and of his rights a1nd duties under the transaction, 

	(d) 
	(d) 
	whether the party seeking relief knew or should reasonably have known of the existence and extent of the terms alleged to be unconscionable, 

	(e) 
	(e) 
	the degree to which the contract requires a party to waive rights to which he would otherwise be entitled, 

	(f) 
	(f) 
	in the case of a provision that purports to exclude or limit a liability that would otherwise attach to the party seeking to rely on it, which party is better able to safeguard himself against loss or damages, 

	(g) 
	(g) 
	the degree to which a party has taken advantage of the inability of the other party to reasonably protect his interests because of his physical or mental infirmity, 
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	illiteracy, inability to understand the language of the agreement, lack of education, lack of business knowl­edge or experience, financial distress or other similar factors, 
	(h) 
	(h) 
	(h) 
	(h) 
	gross disparity between the price of the goods and the price at which similar goods could be readily sold or purchased by parties in similar circumstances, 

	and 

	(i) 
	(i) 
	knowledge by a party, when entering into the con­tract, that the other party will be substantially deprived of the benefits reasonably anticipated by that other party under the transaction. 

	(J) 
	(J) 
	The court may raise the issue of unconscionability 


	* 
	of its own motion. 
	(4) 
	(4) 
	(4) 
	This section applies notwithstanding any agreement or waiver to the contrary. 

	(5) 
	(5) 
	For the purposes of this section, a contract of sale includes any agreement to vary or rescind the contract under section 27 and any assurance of irrevocability under section 22. 


	32( I) An agreement may constiitute a contract of sale
	* 
	even though the price is not settled and, in that case, the price is a reasonable price al the time for delivery if 
	(a) 
	(a) 
	(a) 
	nothing is said as lo price, 

	(b) 
	(b) 
	the price is left to be agreed by the parties or another person and they fail to agree or the other person fails to fix the price, or 

	(c) 
	(c) 
	the price is to be fixed in terms of some agreed market or other standard as set or recorded by another person or agency and it is not so set or recorded. 


	* (2) Where the price is to be fixed by a party, he shall do so in good faith. 
	(3) Where the price left to be fixed otherwise than by
	* agreement of the parties fails 1to be fixed through the fault of a party, the other party may treat the contract as cancelled or may himself fix a reasonable price. 
	(4) Where the parties intend not to be bound unless the 
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	price is fixed or agre,ed and it is not fixed or agreed, there is no contract, and, in that case, the buyer shall return any goods already received or, if he is unable to do so, shall pay their reasonable value at the time of delivery, and the seller shall return any part of the price paid on account. 
	33 Where an agreement measures the quantity of goods to be bought or sold by the output of the seller or the requirements of the buyer, the quantity required is any rea­sonable quantity that may be required or supplied by the buyer or seller acting itn good faith, having regard to any stated estimates, any previous output or requirements and all the circumstances of the case. 
	34 Unless the circumstances show a contrary intention, where the buyer lawfully agrees to buy goods exclusively from the seller or the seller lawfully agrees to sell goods exclusively to the buyeir, there is an obligation by the seller to use reasonable efforts to supply the goods and by the buyer to use reasonabl,e efforts to promote their sale. 
	35 All goods called for by a contract of sale are required to be tendered in a single delivery and payment is due only on such tender but, where the circumstances give either party the right to make or demand delivery in lots and where the price can be apportioned, payment may be demanded for each lot. 
	36 The place for delivery of goods under a contract of sale is governed by the following: 
	(a) 
	(a) 
	(a) 
	if the seller has only one place of business, it is the place for delive:ry; 

	(b) 
	(b) 
	if the seller has two or more places of business only one of which is known to the buyer, that place of business is the place for delivery; 

	(c) 
	(c) 
	if the seller has two or more places of business and the buyer knows two or more of them, the place of business at or from which the seller conducted the negotiations for the sale is the place for delivery; 

	(d) 
	(d) 
	if the seller has no place of business, his residence is the place for delivery; 

	(e) 
	(e) 
	if the seller has no place of business and two or 
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	more residences only one of which is known to the buyer, that place of business is the place for delivery; 
	(f) 
	(f) 
	(f) 
	if the seller has no place of biusinessand two or more residences and the buyer knows two or more of them, the place of business at or from which the seller con­ducted the negotiations for the sale is the place for delivery; 

	(g) 
	(g) 
	where, in a contract of sal1e of identified or unas­certained goods, the parties k111ew at the time of con­tracting that the goods were or were to be drawn from bulk or made, created or produced ata particular place, that place is the place for deliv,ery. 


	37 Documents of title may be delivered through custom­ary banking channels. 
	38 Except where otherwise provided in this Act, any action that is required to be take111 by either party under a contract of sale is required to be taken within a reason­able time. 
	39( 1) A contract of sale that provides for successive per­formances over an indefinite period of time may be termi­nated by either party at any time. 
	(2) Except where a contract of :sale described in sub­
	section (1) terminates upon the happening of an agreed event, it may be terminated only H the terminating party gives the other party reasonable notification of the termi­nation. 
	40( 1) Payment isdue at the time and place which the buyer is to receive the goods even though the place of shipment is the place of delivery 
	(2) Where the seller is authorized to send the goods, he 
	may ship them under reservation anid may tender the docu­ments of title, but the buyer may inspect the goods after their arrival before payment is due. 
	(3) 
	(3) 
	(3) 
	Where delivery is authorized and made by way ofdocu­mentsof title otherwise than undersubsection (2), payment is due at the time and place at which the buyer receives the documents regardless of where the goods are received. 

	(4) 
	(4) 
	Where the seller is required or authorized to ship the 
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	goods on credit, the credit period commences at the time of shipment, the date of the: invoice or the date of the dispatch of the invoice, whichever is latest. 
	41(1) An agreement that is sufficiently definite to be a contract of sale is not invalid by the fact only that it leaves particulars of performance to be specified by one of the parties, but any such specification is required to be within the limits set by commercial reasonableness. 
	(2) 
	(2) 
	(2) 
	Specifications relating to assortment of the goods are at the buyer's option and, except as otherwise provided in this Act, specifications relating to shipment are at the seller's option. 

	(3) 
	(3) 
	Where a specificatiion mentioned in subsection (2) would materially affect the other party's performance but is not seasonably made, or where a party's co-operation is necessary to the agreed! performance of the other but is not seasonably forthcoming, the other party, in addition to all other remedies 

	(a) 
	(a) 
	is excused from any resulting delay in his own performance, and 

	(b) 
	(b) 
	subject to sections 88, 89 and 99, may proceed to perform in any reasonable manner. 


	42(1) A conditional or qualified statement may be treated as unconditional or unqualified if it would be unconscion­able for the maker of the statement to rely on the condi­tion or qualification. 
	(2) 
	(2) 
	(2) 
	A seller is deemed to make any statements of a manu­facturer, distributor or other person relating to the goods that by word or conducit he has adopted. 

	(3) 
	(3) 
	Where the seller is a merchant, he is deemed to make any state~ent relating to the subject matter of the contract and made by the manufacturer, distributor or other per­son on the container or label of goods or a brochure, pamphlet or other wriiting associated with the goods, except where, in all t!he circumstances, it is apparent that the seller did not adopt the statement. 

	(4) 
	(4) 
	A seller liable under subsection (2) or (3) is entitled to be indemnified by the maker of the statement in respect of his liability. 
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	* 
	* 
	* 
	(5) A statement relating to the: subject matter of the contract and made by a buyer to a seller is an express warranty, except where the seller did not rely, or it was unreasonable for him to rely, on nhe statement. 

	* 
	* 
	(6) A statement relating to the subject matter of the contract and made to a buyer by a manufacturer, distrib­utor or other person with a direct business interest in any sale of the goods is an express warranty. except where the buyer did not rely, or it was unreasonable for him to to rely, on the statement. 


	(7) 
	(7) 
	(7) 
	A statement made by a seller or a person mentioned in subsection (6) to the public that has a tendency to induce reliance is an express warranty, whether or not the buyer actually relied on the statement. 

	(8) 
	(8) 
	The liability of the maker of a statement mentioned in subsection (6) is not affected by the fact that 

	(a) 
	(a) 
	there is no privity of contract between him and the buyer, or 


	(bl the buyer gave no consideration in respect of the statement. 
	(9) In a contract of sale by sample or model there is an express warranty that the goods to be supplied will conform to the sample or model in all respects. 
	43(1) In a contract of sale, other llhan a contract to which subsection (2) applies, there is an implied warranty by the seller 
	(a) that. in the case of a present sale, he has a right to sell the goods and that. in the case of a contract to sell, he will have a right to sell the goods at the time when the title is to pass, 
	(bl that the goods will be dlelivered free from any security interest, hen or encumbrance nr rightful claim in respect ofany industrial or intellectual property right not disclosed or actually known to the buyer before the contract was made, and 
	(c) that the buyer will be entitled to quiet possession of the goods, except insofar as it may be disturbed by a person entitled to the benefit of any security interest. 
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	lien, encumbrance or industrial of intellectual property right that is disclosed or known. 
	(2) 
	(2) 
	(2) 
	Where there appears from the contract or is to be inferred from the circumstances of the contract an intention that the seller will transfer only such title as he or another person may have, there is an implied warranty by the seller 

	(a) 
	(a) 
	that all defects in title and all security interests, liens and encumbrances or industrial or intellectual property rights known to the seller and not known to the buyer were disclosed to the buyer before the contract was 


	made, and 
	(b) 
	(b) 
	(b) 
	that 

	(i) 
	(i) 
	the seller, 

	(ii) 
	(ii) 
	in a case where the parties to the contract in· tend that the seller will transfer only such title as another person may have, the other person, or 


	(iii) any person claiming through or under the seller or the other person otherwise than under a security interest, lien or encumbrance or industrial or intel· lectual property right disclosed or known to the buyer before the contract was made; 
	will not disturb the buyer's quiet possession of the goods. 
	(3) Where the seller retains a security interest in the goods, 
	his implied warranty of title takes effect when the goods are delivered to the buyer. 
	44(1) In this section, "merchantable quality" means 
	(a) 
	(a) 
	(a) 
	that the goods, whether new or used, are 

	(i) 
	(i) 
	as fit for the one or more purposes for which goods of that kind are commonly bought or used, 

	(ii) 
	(ii) 
	of such quality, and in such condition, as is reasonable to expect having regard to any description applied to them, the price and all other relevant 


	circumstances; 
	(b) without limiting the generality of clause (a), that the goods 
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	IiI an! goods that pass without objection m Ihe trade under the contract description. 
	(ii) in the case of fungible goods, are of fair or average 4uality within the description , 
	(iii) within the variations permitted by the agree· ment, are of the same kind. quality and quantily within each unit and among all units involved. 
	(iv) 
	(iv) 
	(iv) 
	are adequately contained, packaged and label· led as the nature of the goods or the agreemenl re4uire, and 

	(v) 
	(v) 
	will remain fit, perform satisfactorily and con· tinue to be of such quality and in such condition for any length of time that is reasonable having regard to all the circumstances, and 


	* (c) in the case ofa new goods. unless the circumstances indicate otherwise. that spare parts and repair facilities. if relevant, will be available for a reasonable period of lime. 
	(2) 
	(2) 
	(2) 
	Where the seller is a person who deals in goods of the kind supplied under a contract, there is an implied war­ranty that the goods are of merchantable quality. 

	(3) 
	(3) 
	The implied warranty ofmerchantable quality does nol apply 


	* (a) to defects specifically drawn to the buyer's atten­tion before the contract was made, 
	(b) ifthe buyer examines the goods before the contract was made, to any defect that the examination should have revealed, 
	or 
	(b) in the case of a sale by a sample or model, to any defect that would have been apparent on reasonable examination of the sample or model. 
	45(1 ) Where the buyer. expressly or impliedly. makes known to the seller any particular purpose for which he is buying the goods and the seller deals in goods of that kind, there is an implied warranty that the goods supplied under the contract are reasonably fit for that purpose, whether 
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	or not it is a purpose for which goods of that kind are commonly supplied, and that the goods will so remain for any length of time that is reasonable having regard to 
	all the circumstances. 
	(2) The implied warranty mentioned in subsection ( 1) does not apply where the circumstances show that the buyer does not rely, or that it is unreasonable for him to rely, on the seller to supply goods reasonably fit for the buyer's par­
	ticular purpose. 
	46 Sections 42 to 45 apply, with all the necessary modifications, to goods supplied under a contract of work and materials. 
	47 Sections 42, 43(1)(a) and (c), 44 and 45 apply, with all the necessary modifications, to a contract for the lease of goods. 
	48(1) Subject to subsection (2) and section 17, 
	(a) 
	(a) 
	(a) 
	a warranty implied under this Act, 

	(b) 
	(b) 
	the effect of a statement that would otherwise amount to an express warranty, and 

	(c) 
	(c) 
	the remedies for breach of a warranty, 


	may be modified, limited or excluded by the parties. 
	(2) A modification, limitation or exclusionofa warranty or of a remedy for breach of a warranty is prima facie uncon­scionable to the extent that it impairs a right or remedy in 
	respect of injury to the person. 
	(3) Wordsorconduct relevant to the creation of an express warranty and words or conduct tending to negate or limit a warranty are, where rnasonable, to be construed as con­sistent with one another, but, to the extent that such a construction is unreasonable, the negation or limitation 
	has no effect. 
	(4) 
	(4) 
	(4) 
	This section applies to an express warranty mentioned in sections ( l)(p)(iii) and (iv) 

	(a) 
	(a) 
	where the modification, limitation or exclusion 


	comestothe buyer's attention before he acts in reliance upon the statement, or 
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	(b) 
	(b) 
	(b) 
	where the statement is made to the public or a segment of the public and 

	(i) 
	(i) 
	the buyer may reasonably be expected to learn of the modification, limitation or exclusion before relying upon the statement, or 


	* (ii) the statement and the modification, limitation or exclusion are contained in the same document or may otherwise reasonably be expected to come to the buyer's attention at the same time. 
	49(1) Implied or express warranties are to be construed as consistent with one another and as cumulative, but, if that construction is unreasonable, the int,ention of the parties determines which warranty is dominaint. 
	(2) 
	(2) 
	(2) 
	For the purpose of subsection ( l ), the following pre­sumptions apply: 

	(a) 
	(a) 
	(a) 
	exact or technical specifications supersede an in­

	consistent sample or model or general language of description; 

	(b) 
	(b) 
	a sample from an existing bulk supersedes incon­sistent general language of descrijption; 

	(c) 
	(c) 
	express warranties supersede inconsistent implied 


	warranties, other than any implied warranties of fitness for a particular purpose. 
	50(1) In this section 
	(a) 
	(a) 
	(a) 
	"goods" includes goods that have been converted into, incorporated in or attached to othergoods or that have been incoporated in or attaclhed to real property; 

	(b) 
	(b) 
	"immediate buyer" means a buyer who buys goods from a prior seller; 

	(c) 
	(c) 
	"injury" means injury to the person, damage to property or any economic loss; 

	(d) 
	(d) 
	"prior seller"means a merchant who sells goods that are subsequently resold; 


	* (e) "subsequent buyer" means a buyer who buys goods 
	that have previously been sold by a prior seller to an immediate buyer. 
	42A-25 
	(Cumulative 
	construelion of warranties) 
	Cumula1ion 
	and conflict 
	of warranties 
	I Of 
	Right.Ii 

	suhse4uen1 
	huyersl 
	Dehoitions 
	Prior 
	Prior 
	seller's 
	warranty 
	Subsequcn1 huyer·s 
	ri,:h1s 
	ri,:h1s 
	Suhsequ~nl buyer's 
	dama>,:es 
	(Obli):ations 




	i! ¥~eta~ 
	i! ¥~eta~ 
	and F.A.S. 
	delivery terms) Ohti~a1ions 
	~r.,te~ 
	~r.,te~ 
	term 
	F.A.S. vessel 
	-30
	-

	Uniform Law Conference ofCanada 
	(2) 
	(2) 
	(2) 
	Without prejudice to a subsequent buyer's rights under section 42, a prior seller's warranty, express or implied, and any remedies for breach of any such warranty, enure in favour of any subsequent buyer of the goods who suffers injury because of a breach of the warranty. 

	(3) 
	(3) 
	A subsequent buyer's rights under subsection (2) are subject to any defence that would have been available to the prior seller in an action against him for breach of the same warranty by the immediate buyer. 

	(4) 
	(4) 
	The amount of damages recoverable by a subsequent buyer for breach of warranty by a prior seller is not to exceed the amount of damages that the immediate buyer could have recovered from the prior seller if the im­mediate buyer had suffered the injury sustained by the subsequent buyer. 


	51(1) Where a contrac1t contains the term F.0.8. at a named place, even though used only in connection with the stated price, 
	(a) 
	(a) 
	(a) 
	if the term is F.0.8. the place of shipment, the seller shall, at that place, ship the goods in the manner pro­vided in section 69 and bear the expense and risk of putting them into the possession of the carrier and the buyer shall seasonably give any necessary instructions for making delivery, 

	(b) 
	(b) 
	if the term is F.0.8. the place of destination, the seller shall, at his own expense and risk, transport the goods to that place and there tender delivery of them in the manner provided in section 68, 

	(c) 
	(c) 
	if the term is also F.0.8. vessel, car or other mode of carriage, the seller shall, in addition to his obligations under clause (a), at !his own expense and risk, load the goods on board and the buyer shall seasonably give any necessary instructioins for making delivery, 

	(d) 
	(d) 
	if the term F.0.8. vessel, in addition to the obli· gations under clause ( c), the buyer shall name the vessel and, in an appropriate case, the seller shall comply with section 54 on the form of bill of lading. 

	(2) 
	(2) 
	Where a contract contains the term F.A.S. vessel at a named port, even though used only in connection with the stated price, the seller shall 
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	(a) 
	(a) 
	(a) 
	at his own expense and risk. deliver the goods alongside the vessel in the manner usual in that port or on a dock designated and proviided hy the buyer, and 

	(b) 
	(b) 
	obtain and tender a receipt for the goods in exchange for which the carrier is under a duty lo issue a bill of lading, 


	and the buyer shall seasonably give any necessary instruc­tions for making delivery. 
	(3) 
	(3) 
	(3) 
	The seller may 

	(a) 
	(a) 
	treat the failure to give any necessary instructions as a failure to co-operate under section 41 , and 

	(b) 
	(b) 
	at his option, move the goods in any reasonable manner preparatory to delivery or shipment. 

	(4) 
	(4) 
	Where a contract contains the: term F.O.B. vessel or 


	F.A.S. vessel, the buyer shall make payment against tender of the required documents and the: seller shall not tender and the buyer shall not demand delivery of the goods in substitution for the documents. 
	52(1) Where a contract contains the term C.l.F. desti­nation or its equivalent, even though used only in connec­tion with the stated price and destination, the seller shall, at his own expense and risk. 
	(a) 
	(a) 
	(a) 
	put the goods into the possession of a carrier at the port for shipment and obtain one or more negotiable bills of lading covering the entire transportation to the named destination, 

	(b) 
	(b) 
	load the goods and obtain n~ceipt from the carrier. which may be contained in the bill of lading, showing that the freight has been paid or provided for. 

	(c) 
	(c) 
	obtain a policy orcertificate of insurance. including any war risk insurance, of a kindl and on terms then cur­rent at the port of shipment in the usual amount, in the currency of the contract, shown to cover the same goods covered hy the bill of lading and providing for payment of loss to the order of the buyer or for the account of whom it may concern, but the seller may add to the price the amount o,f the premium for the war risk insurance, 
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	(d) 
	(d) 
	(d) 
	prepare an invoice of the goods and procure any other documents required to effect shipment or to comply with the contract, and 

	(e) 
	(e) 
	forward and tender with commercial promptness all the documents in due form and width any endorse­ment necessary to perfect the buyer's rights. 


	and the buyer shall make payment against tender of the required documents and the seller shall not tender and the buyer shall not demand delivery of the goods in substitu­tion for the documents. 
	(2) 
	(2) 
	(2) 
	Where a contract contains the term C. & F., C.F. or its equivalent, subsection (1 ), except clause (c), applies to the seller and the buyer. 

	(3) 
	(3) 
	Where a contract contains the term C.I.F., C.F. or 

	C. 
	C. 
	& F. and the price is based on or it is to be adjusted according to "net landed weights", "delivered weights", "out turn quantity" or "out turn quality" or a similar term, the seller shall reasonably estimate the price. 

	(4) 
	(4) 
	The price estimate:d under subsection (3) is the pay­ment due on tender of the documents required by the contract and, after final adjustment of the price, a settle­ment is to be made with commercial promptness. 

	(5) 
	(5) 
	A contract under subsection (3) or any warranty of quality or condition of the goods on arrival places upon the seller the risk of ordinary deterioration, shrinkage and simi­lar risks in transportation, but the placing of that risk on QD the place or time of identification to the contract of sale or delivery or on the passage of the risk of loss. 
	the seller has no effect 


	(6) 
	(6) 
	Where a contract under subsection (3) provides for payment on or after arrival of the goods, the seller shall, before payment, allow any preliminary inspection that is feasible, but, if the goods are lost, delivery of the documents and payment are due when the goods should have arrived. 


	53(1) Where a contract contains a term for delivery of goods "ex-ship" or its equivalent, the term is not restricted to a particular ship and requires delivery from a ship that has reached a place at the named port of destination where goods of the kind are usually unloaded, and 
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	(a) the seller shall discharge all liens arising out of the carriage and furnish the buyer with a direction that puts the carrier under a duty to deliver the goods. and 
	(b/ the risk of loss does not pass to the buyer until the goods are properly unloaded. 
	54(1) In this section, "overseas•·, with respect to a shipment, 
	means a shipment by water or by aiir or a contract con­
	templating such a shipment insofar as by usage of trade or agreement it is subject to the commercial, financing or shipping practices characteristic of international deep­water commerce. 
	(2) 
	(2) 
	(2) 
	Where a contract contemplates overseas shipment and contains the term C.l.F., C.F., C. & F. or F.0.8. vessel, the seller shall obtain a negotiable bill of lading stating that the goods have been loaded on board or, in the case of the term C.I.F. or C. & F .. received for shipment. 

	(3) 
	(3) 
	Where. in a case described in subsection (2). a bill of lading has been issued in a set of part<;, the buyer may demand tender of the full set of documents unless they are to be sent from abroad. in which case only part of the bill of lading is required to be tendered and. even if there is a stipulation requiring a full set of documents, the person tendering an incomplete set may require pay­ment upon furnishing an adequate indemnity. 


	55 Where a contract contains the term "no arrival, no sale" or its equivalent, 
	(
	(
	(
	a) the seller shall properly ship conforming goods and, if they arrive by any means, he shall tender them on arrival but he assumes no obligation that the goods will arrive unless he has caused the non-arrival, and 

	(b) 
	(b) 
	where, without the fault of t:he seller. the goods suffer partial loss or arrive after the contract time. the buyer may proceed under section 92 as if there had been casualty to identified goods. 


	56(1) In a contract of sale, 
	(a) "Letter of credit" or "banker's credit" means an irrevocable credit issued by a financing agency ofgood repute and, where the shipment: is abroad. of good international repute; 
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	(b) 
	(b) 
	(b) 
	"confirmed credit" means that a letter of credit or banker's credit also carries the direct obligation of an agency of the kind described in clause (a) that does business in the seller's financial market. 

	(2) 
	(2) 
	Failure of the buyer seasonably to furnish an agreed letter of credit is a breach of the contract. 

	(3) 
	(3) 
	The delivery to the seller of a letter of credit sus­pends the buyer's obligation to pay, but if it is dishonoured, the seller may, on seasonable notification to the buyer, require payment directly to him. 


	57 In a sale on approval, 
	(a) 
	(a) 
	(a) 
	even though the goods are identified to the contract, the risk of loss and the title do not pass to the buyer until acceptance, 

	(b) 
	(b) 
	use of the goods on a trial basis is not accept­ance, but failure seasonably to notify the seller of the buyer's election to return the goods or any other act adopting the transaction is acceptance, and, if the goods conform to the contract, acceptance of any part is acceptance of the whole, and 

	(c) 
	(c) 
	after due notification of the buyer's election to return, the return is at the seller's risk and expense, but a merchant buyer shall follow any reasonable instruc­


	tions. 
	58 In a sale or return, 
	(a) 
	(a) 
	(a) 
	the option to return extends to the whole or any commercial unit of the goods if their condition remains substantially unchanged, but the option is required to be exercised seasonably, and 

	(b) 
	(b) 
	goods are at the buyer's risk until they are returned to the seller and the buyer is responsible for their return. 


	PART VI 
	TRANSFER OF TITLE AND GOOD FAITH BUYERS 
	59 In this part, other than in sections 60 and 62, "goods" includes a document of title. 
	April 1983 
	-35
	-

	Sale ,of Goods 
	60(I) Except as otherwise provided in this Act, the pro­visions of this Act relating to the rights, obligations and remedies of the seller, buyer and any third party apply without regard to the person who has title to the goods. 
	(2) 
	(2) 
	(2) 
	Where questions concerning title become material, title passes from the seller to the buyer at the time and in the manner agreed upon by the parties, except that 

	(a) 
	(a) 
	title cannot pass before goods have been identified to the contract as provided irn section 67, and 

	(b) 
	(b) 
	any reservation by the seller of the title in goods shipped or delivered to the buyer is limited to the reservation of a security interest. 

	(3) 
	(3) 
	Where there is no agreement between the parties with respect to the time at which th,e title to the goods is to pass to the buyer, the following rules apply: 

	(a) 
	(a) 
	title passes at the time and place at which the seller completes his performance with reference to the physical delivery of the: goods, notwithstanding the reservation of a security interest and that a document of title is to be delivered at a different time or place; 

	(b) 
	(b) 
	where delivery is to be made without moving the goods, title passes 

	(i) 
	(i) 
	where the seller is required to deliver a docu­ment of title, at the time when, and the place where, he delivers the document, 

	(ii) 
	(ii) 
	where the goods are held by a bailee other than the seller and the seller is not required to deliver a document of title, when the bailee acknowledges to the buyer his right to possession of the goods, and 


	(iii) in any other case, when the buyer receives the goods. 
	(4) A rejection or other refusal by the buyer to receive or retain the goods, whether or not justified, revests title to the goods in the seller. 
	61(1) Except as otherwise provided in this Part, where goods are sold by a person who does not own them and 
	61(1) Except as otherwise provided in this Part, where goods are sold by a person who does not own them and 
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	who does not sell them under the authority or with the consent of the owner, the buyer acquires no better title than that of the seller. 
	(2) 
	(2) 
	(2) 
	Subsection (1) ,does not apply where the owner of the goods is by his conduct precluded from denying the seller's authority to sell. 

	(3) 
	(3) 
	Subsection ( 1) does not affect 

	(a) 
	(a) 
	l)urisdictions should insert a reference to The Factors ActJ or any other enactment enabling the apparent owner of goods to dispose of them as if he were the true owner of them, or 

	(b) 
	(b) 
	the validity of any contract or sale under any common law or statutory power of sale or under the order of a court of competent jurisdiction. 

	(4) 
	(4) 
	Without limiting the generality of subsection (2), an owner is precluded from denying the authority to sell of the person in possession of the goods, where 

	(a) 
	(a) 
	he has failed to exercise reasonable care with re­spect to the entrusting of the goods, and 

	(b) 
	(b) 
	the buyer has exercised reasonable care in buying the goods and has received the goods in good faith, for value and without notice of the defect in the title of the transferor or his lack of authority to sell the goods. 

	(5) 
	(5) 
	If, in an actiol!l between the owner and the buyer pursuant to subsecttion (4), the court finds that both have failed to exercise reasonable care, the court may allocate the loss between them and make any other order with respect to the goods that it considers fair in the circum­stances. 

	(6) 
	(6) 
	Subsection (4) does not apply to an entrusting of goods under a transaction governed by l)urisdictions should insert a reference to The Personal Property Security ActI or any other Act requiring the registration or filing in a public place of a document relating to the trans­action. 


	62(1) A person with a voidable title has power to transfer a good title to a buyer who receives the goods in good faith, 
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	for value and without notice of the defect in the title of the transferor, even though the owner has purported to avoid the sale to the transferor. 
	(2) 
	(2) 
	(2) 
	A person with a voidable title has the power to transfer described in subsection (1), even though 

	(a) 
	(a) 
	the transferor was deceived as to the identity of the buyer, 

	(b) 
	(b) 
	the goods were delivered in exchange for a cheque that is later dishonoured, 

	(c) 
	(c) 
	it was agreed that the transaction was to be a cash sale, 

	(d) 
	(d) 
	the transfer of title was procured by fraud, or 

	(e) 
	(e) 
	the transaction was entered into under a mistake of a character that renders the agreement void at common law. 


	63(1) In this section, 
	(a) 
	(a) 
	(a) 
	"prospective buyer" means a person who receives the goods 

	(i) 
	(i) 
	under a sale on approval or under a contract of sale or return, 

	(ii) 
	(ii) 
	under an agreement containing an option to purchase, or 


	(iii) under a contract of sale that is subject to approval by another person or the fulfillment of any other condition; 
	(b) 
	(b) 
	(b) 
	"prospective seller" means a person from whom a prospective buyer receives lthe goods. 

	(2) 
	(2) 
	Where a seller, buyer or prospective buyer is in possession of goods, he has tlhe capacity to transfer all rights of the person consenting lto his possession to a person who buys or leases and receives the goods from him in good faith, for value and without notice of the defect in the title of the transferor. 

	(3) 
	(3) 
	Subsection (2) applies 

	(a) 
	(a) 
	where a seller, having sold goods, continues in 
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	possession of the goods with the buyer's consent. whether in his capacity as seller or otherwise, or 
	(b) 
	(b) 
	(b) 
	where a buyer or prospective buyer is in possession of the goods with the seller's or prospective seller's consent before title in the goods has been transferred to him. 

	(4) 
	(4) 
	Subsection (2) does not apply 

	(a) 
	(a) 
	where, prior to the disposition of the goods by the person in possession, a security interest to which Iinsert reference to The Personal Property Security Act or other provincial Legislation I applies has been perfected by registration in favour of the buyer or seller, or 

	(b) 
	(b) 
	where, in any other case, a notice in the prescribed form has been filed under Iinsert reference to The Personal Property Sec;urity A ct or other provincial legislation] prior to the disposition of the goods by the person in possession. 


	64(1) In this section, "entrust'' includes any delivery and any acquiescence in retention of possession regardless of 
	(a) 
	(a) 
	(a) 
	any condition expressed between the parties to the delivery or acquiescence; and 

	(b) 
	(b) 
	whether the procuirement of the entrusting or the possessor's disposition of the goods has been fraudulent. 

	(2) 
	(2) 
	Where the possession of goods is entrusted to a merchant who deals in goods of that kind for any purpose connected with sale or promoting sales of goods of that kind gives him power to transfer all rights of the entruster to a buyer or lessee in the ordinary course of business. 


	6S Unless goods are recovered by their owner before they have been delivered by the person in possession of them to a third party, sections 63, and 64 apply even though the owner has revoked his consent to possession of the goods by the seller, buyer, prosp,ective buyer or merchant, as the case may be. 
	66(1) In this section, "buyer" includes a person claiming from or under a buyer. 
	(2) Where sections 61(3), 62, 63 and 64 apply, a court may, 
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	where it considers it fair, make an order that the owner may recover the goods from the buyer if the owner repays the buyer the price or its equivlaent value in money that was paid by the buyer for the goods, together with any other reliance losses that the buyer would otherwise suffer. 
	PART VII 
	PERFORMANCE 
	67(1) The buyer obtains a special property and an insurable interest in goods by the identification of existing goods as goods to which the contract refers, even though the goods so identified are non-conforming and he bas a right to return or reject them. 
	(2) 
	(2) 
	(2) 
	An identification described in subsection (1) may be made at any time and in any mannc~r expressly agreed upon by the parties. 

	(3) 
	(3) 
	In the absence of express agreement, identification occurs 

	(a) 
	(a) 
	in the case of a contract for the sale of goods already existing and agreed upon by the parties as the goods to be delivered under the contract, when the 


	contract is made, 
	(b) 
	(b) 
	(b) 
	in the case of a contract for the sale of future goods other than those described in clause (c) or (d), when goods are shipped, marked or otherwise designated by the seller as goods to which the contract refers, 

	(c) 
	(c) 
	in the case of a contract for the sale of crops to be harvested within 12 months or the next normal harvest season after contracting, whichever is longer, when the crops are planted or otherwise become growing crops. 

	(d) 
	(d) 
	in the case of a contractt for the sale of unborn young to be born within 12 months after contracting, when the young are conceived. 

	(4) 
	(4) 
	The seller retains an insurable interest in goods so long as he has title to or any security interest in the goods or the risk of loss of the goods. 

	(5) 
	(5) 
	Where identification is by the seller alone, he may substitute other goods for those identified until 
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	(a) 
	(a) 
	(a) 
	the buyer's default or insolvency, or 

	(b) 
	(b) 
	he has notified the buyer that the identification is final. 

	(6) 
	(6) 
	Nothing in this section impairs any insurable interest recognized under any other law of the province. 


	68( 1) Tender of delivery requires that the seller put and hold conforming goods at the buyer's disposition and give the buyer any notification reasonably necessary to enable him to take delivery. 
	(2) 
	(2) 
	(2) 
	The manner, time and place for tender are determined by the agreement and this Act, and in particular 

	(a) 
	(a) 
	tender is required to be at a reasonable hour and, if it is ofgoods, they are to be kept available for the period reasonably necessary to enable the buyer to take possession, and 

	(b) 
	(b) 
	the buyer is required to furnish facilities reasonably suited to the receipt of the goods. 

	(3) 
	(3) 
	Where goods are in the possession ofa bailee and are to be delivered without being moved, tender requires 

	(a) 
	(a) 
	that the seller tender to the buyer a negotiable document of title covering the goods or an acknowl­edgement by the bailee to the buyer of the buyer's right to possession of the goods, or 

	(b) 
	(b) 
	that the seller tender to the buyer a non-negotiable document of title or a written direction to the bailee to deliver, unless the buyer seasonably objects. 

	(4) 
	(4) 
	The receipt by the bailee of a notification of the buyer's rights fixes those righ1ts as against" the bailee and all other persons, but risk of loss of the goods and of any failure by the bailee to honour the non-negotiable document of title or to obey the direct ion remains on the seller until the buyer has had a reasonable time to present the document or direction, and a refusal by the bailee to honour the document or to obey the direction defeats the tender. 

	(5) 
	(5) 
	Where the contract requires the seiler to deliver docu­ments, he shall tender all documents in correct form, ex­cept as provided in section 54 with respect to bills of 
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	lading in a set, and he may tender those documents through customary banking channels. 
	(6) If a bill of exchange accompanying documents is 
	dishonoured. it constitutes non-acceptance or rejection of the contract. 
	69 Where the seller is required or authorized to send the goods to the buyer and the contract does not require him to deliver them at a particular destination, tender requires that the seller 
	(a) 
	(a) 
	(a) 
	put the goods in the possession of any carrier and make any contract for their transportation that may be reasonable having regard to th,~ nature of the goods and other circumstances of the case, 

	(b) 
	(b) 
	obtain and promptly deliver or tender in correct form any document necessary to enable the buyer to obtain possession of the goods or otherwise required by the agreement or by usage of trade, and 

	(c) 
	(c) 
	promptly notify the buyer of the shipment. 


	70(1) Where the seller has identified goods to the contract by or before shipment 
	(a) the seller's procurement of a negotiaple bill of 
	lading to his own order or otherwise reserves in him a security interest in the goods. 
	(b) 
	(b) 
	(b) 
	the seller's procurement of a negotiable bill of lading to the order of a financing agency or of the buyer indicates, in addition, the seller's expectation of transferring that interest to the person named, and 

	(c) 
	(c) 
	the seller's procurement of a non-negotiable.bill of lading to himself or his nominee reserves in him a security interest in the goods but. except in the case of a conditional delivery governed by section 72, a non­negotiable bill of lading naming the buyer as consignee reserves no security interest even though the seller retains possession of the bill of lading. 

	(2) 
	(2) 
	Where shipment by the seller with reservation of a security interest violates the contract of sale, it constitutes an unreasonable contract for transportation contrary to section 69, but does not impair the rights given to the buyer 
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	by shipment and identification of the goods to the contract or to the seller as holder of a negotiable document of title. 
	71( I) By paying or purchasing for value a bill of exchange that relates to a shipment of goods, a financing agency acquires. to the extent of the payment or purchase and in addition to itsown rights under the bill of exchange and any documenl of title securing it, any rights of the seller in the 
	goods. (21 The right to reimbursement of a finam:ing agency that has in good faith honoured or purchased a hill of exchange under commitment to or authority from the buyer is not impaired by subsequent discovery of defects with refer­
	ence to any relevant document that was apparently regular on its face. 72(1) Tender of delivery is a condition of the buyer·s 
	duty to accept and pay for the goods. 
	(2) Where the goods or documents of title are delivered to the buyer and payment is due and demanded, the buyer's rights as against the seller to retain or dispose of them is conditional upon his making the payment due. 
	73(1) Where a buyer rejects a non-conforming tender or delivery, whether before or after the time for performance has expired, the seller has a reasonabk time to cure the 
	non-conformity, if 
	(a) the non-conformity can be cured without unreason­able prejudice, risk or inconvenience to the buyer. 
	(bl after being notified of the buyer's rejection, the seller seasonably notifies the buyer of his intention 10 cure and of the lype of cure to be provided, and 
	(c) 
	(c) 
	(c) 
	the type of cure offered by the seller is reasonable in the circumstances. 

	(2) 
	(2) 
	Notwithstanding sµbsection (I), the buyer may cancel the contract where the seller fails seasonably to tender, 


	deliver or otherwise perform any other term of the con­tract, if 
	(a) in the circumstances, it is unreasonable to expect the buyer to give the seller more time to perform, or 
	~ 
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	(b) 
	(b) 
	(b) 
	the seller fails to perform wathin a further reason­able period of time set by the buiyer. 

	(3) 
	(3) 
	Nothing in this section affects, the buyer's right to recover damages arising out of a bneach by the seller. 


	74(1) Subject to sections 57, 58 and 75, the following rules govern the transfer of risk of loss of the goods: 
	(a) 
	(a) 
	(a) 
	where the contract requires or authorizes the seller to ship the goods by carrier, 

	(i) 
	(i) 
	unless it requires him to deliver them at a particular destination and they are there tendered while in the possession ofthe carrier, the risk passes to the buyer when they are tendered there so as to enable the buyer to take delivery, and 

	(ii) 
	(ii) 
	if the seller is a merchant, the risk passes to the buyer when the goods are teindered to the buyer at the destination; 

	(b) 
	(b) 
	where the goods are held by a bailee other than the seller and are to be delivered without being moved, the risk passes to the buyer 

	(i) 
	(i) 
	on his receipt of a negotiable document of title covering them, 

	(ii) 
	(ii) 
	on acknowledgment by 1the bailee to the buyer of the buyer's right to possession of them, or 


	(iii) after his receipt of a no1r1-negotiable document of title or other written direction to deliver as provided in section 70(5); 
	(c) 
	(c) 
	(c) 
	where clauses (a) and (b) do not apply, the risk passes to the buyer on his receijpt of the goods. 

	(2) 
	(2) 
	Nothing in this section affects the rights, duties or liabilities of either the seller or the buyer as a bailee of the goods of the other party. 


	75(1) Where a tender or delivery of goods fails to conform to the contract in a manner that gives a right of rejection of the goods, the risk of loss arising before acceptance or cure remains with the seller to the extent of any deficiency in the buyer's insurance coverage. 
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	(2) Subject to section 88(J), where the buyer of conform­ing goods already identified to the contract repudiates the contract or is responsible for any delay in delivery of the goods before risk of loss has passed to him, the risk of loss, to the extent oli any deficiency in the seller's insurance coverage, rests on the buyer for a commercially reasonable time sufficient to enable him to insure the goods. 
	76( I) Tender of payment is a condition of the seller's duty to tender and complete any delivery. 
	(2) 
	(2) 
	(2) 
	Tender of payment is sufficient when made by any means or in any manner acceptable in the ordinary course of business. unless the seller demands payment in legal tender and gives any extension of time reasonably necessary to procure it. 

	(3) 
	(3) 
	Payment by cheque or other instrument is conditional and is defeated as between the parties if the cheque or other instrument is dishonoured. 


	77(1) Where the contract requires payment before inspec­tion, non-conformity of the goods does not excuse the buyer from making the payment unless 
	(a) 
	(a) 
	(a) 
	the non-conformity appears without inspection, or 

	(b) 
	(b) 
	the seller hats acted fraudulently. 

	(2) 
	(2) 
	Payment pursuant to subsection ( 1) does not constitute an acceptance of goods and does not impair the buyer's right to inspect or any of his remedies. 


	78(1) Subject to subsection (4), where goods are tendered or delivered or identified to the contract, the buyer has a right before payment or acceptance to inspect them at any reasonable !Place and time and in any reasonable manner. 
	(2) 
	(2) 
	(2) 
	Where the selle,r is required or authorized to send the goods to the buyer. the inspection may be made after their arrival. 

	(3) 
	(3) 
	The buyer shall bear the expenses of inspection but 


	may recover them from the seller if the goods do not conform and are re_jected. 
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	80(1) In order to facilitate the adjustment or resolution of 

	~oods in 
	a claim or dispute between a buyer and a seller, either dispute) Preservin~
	evidence or serving evidence, has the right to inspect, test and sample ~~~!" the goods, but where the goods are in the possession or control of the other, that right may only be exercised on reasonable notification to the other party. 
	party, for the purpose of ascertaining the facts and pre­

	Where access
	(2) 
	(2) 
	(2) 
	Where a party is refused the right to inspect, test or refused sample the goods, he may apply to a court Uurisdiction should insert name of appropriate court I and a judge of the court may, upon any terms as to notice and other­wise that he considers proper, make any order that he con­siders just in all the circumstances of the case. 

	(3) 
	(3) 
	The rights conferred by subsections (1) and (2) are in rules of court 


	Ri~hts under
	preserved
	addition to any rights conferred under the rules of court of the court in which proceedings relating to the contract of sale have been commenced. 
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	PART VIII BREACH, REPUDIATION AND EXCUSE 
	81(1) Subject to section 90, if the goods or the tender of delivery are non-conforming, the buyer may 
	(a) 
	(a) 
	(a) 
	reject the whole, 

	(b) 
	(b) 
	accept the whole, or 

	(c) 
	(c) 
	accept those commercial units that are conforming and reject the remainder. 

	(2) 
	(2) 
	The buyer shall pay at the contract rate for any goods 


	accepted by him. 82(1) They buyer loses the right to reject goods when he has accepted them. 
	(2) 
	(2) 
	(2) 
	The buyer accepts the goods where 

	(a) 
	(a) 
	he signifies to the seller that the goods are con· forming or that he will take or retain them despite their non-conformity, 

	(b) 
	(b) 
	he knew or should reasonably have known of their non-conformity and he fails seasonably to notify the seller of his rejection of the goods, 

	(c) 
	(c) 
	the goods are no longer in substantially the con· dition in which the buyer received them and this change is due neither to any defect in the goods themselves nor to casualty suffered by them while at the seller's risk; 


	or 
	(d) 
	(d) 
	(d) 
	the non-conformity is of a minor nature and a sub­stantial period has elapsed after delivery. 

	(3) 
	(3) 
	The buyer does not accept goods by reason only that he has kept them in the reasonable belief, induced by the 


	seller, that they are conforming or that their non-con­formity will be cured. 
	(4) 
	(4) 
	(4) 
	A buyer who accepts part of a commercial unit is deemed to accept the whole of that unit. 

	(5) 
	(5) 
	Acceptance does not of itself impair any other remedy provided by this Act. 
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	83 Subject to sections 84 and 85, 
	(a) 
	(a) 
	(a) 
	after rejection, use of the goods or other acts of ownership by the buyer do not nullify the rejection unless the seller has been materially prejudiced by them; and 

	(b) 
	(b) 
	if, before rejection, the buyer has taken physical possession of goods on which he does not have a lien, he shall, after rejection, hold them with reasonable care at the seller's disposition for a time sufficient to permit the seller to remove them , but the buyer has no other obligations with regard to goods rightfully 


	rejected. 
	84( 1) Subject to any lien of the buyer arising under section 109, when the seller has no agent or place of business at the place of rejection, a merchant buyer is under a duty after rejection of goods in his possession or control 
	(a) 
	(a) 
	(a) 
	to follow any reasonable instructions received from the seller with respect to the goods; and 

	(b) 
	(b) 
	in the absence of any instructions described in clause (a), to make reasonable efforts to sell them for the seller's account if they are perishable or are likely to decline rapidly in value. 

	(2) 
	(2) 
	(2) 
	For the purpose of subsection (1), instructions are 

	not reasonable if the buyer is not indemnified for expenses on demand. 

	(3) 
	(3) 
	Where the buyer sells goods under subsection (I), he 


	is entitled to reimbursement from the seller or out of the proceeds for 
	(a) 
	(a) 
	(a) 
	reasonable expenses of caring for and selling them; and 

	(b) 
	(b) 
	if expenses do not include a selling commission, to the commission that is usual in the trade or, if there is none, to a reasonable sum not exceeding 10% of the gross proceeds. 

	(4) 
	(4) 
	Where the parties do not agree as to the buyer's right to reject the goods, any instructions given to or actions taken by the buyer pursuant to subsection (1) do not affect any other rights of the parties. 
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	good faith is deemed not to be acceptance or conversion of the goods or to give rise to a claim in damages. 
	85(1) Subject to section 84, with respect to perishable goods or goods that are likely to decline rapidly in value, if the seller gives no instructions within a reasonable time after notification of rejection the buyer may 
	(a) 
	(a) 
	(a) 
	store the rejected[ goods for the seller's account; 

	(b) 
	(b) 
	reship them to him; or 

	(c) 
	(c) 
	resell them for tlhe seller's account and claim re­imbursement under sections 84(3) to (6). 


	Salvai.:c nol 
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	taken in good faith is deemed not to be acceptance or conversion of the goodls or to give rise to a claim in damages. 
	86(1) Ifthe buyer fails to slate in connection with rejection a non-conformity that is ascertainable by reasonable in­spection, he is precluded from relying on the unstated non-conformity to justify rejection where the seller could have cured the non-conformity if it had been stated seasonably. 
	(2) 
	(2) 
	(2) 
	If the buyer makes payments against documents with­out reserving his rights, he is precluded from recovering his payment where the non-conformity was apparent on the face of the documents. 

	(3) 
	(3) 
	Subsections (1) and (2) do not apply where the seller has not been duly prejudiced by the buyer's failure to state a non-conformity or to reserve his rights. 


	87(1) In this section, "·adequate assurance of due per­formance" means any assurance that is commercially reasonable in the circumstances and may include the pro­vision, whether by a party to the contract or another person, of 
	(a) 
	(a) 
	(a) 
	a report, opinion or explanation; 

	(b) 
	(b) 
	an affirmation olf due performance; 
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	(c) 
	(c) 
	(c) 
	security or surety for due performance; or 

	(d) 
	(d) 
	an undertaking respecting extension of a warranty period or respecting cure by replacement, repair, money allowance or contract adjustment. 


	R11-:ht to 
	(2) atkquare 
	Where reasonable grounds for insecurity arise with 

	m~surancc orpc:dormanc.:c may in writing demand adequate assurance of due per­formance and, until he receives that assurance, may, if reasonable, suspend any performance for which he has not already received the agreed return. 
	respect to the performance of either party, the other party 

	A.:ccpt.ancc 
	(3) of improper 
	Acceptance of any improper delivery or payment does 

	1..:ndcr 
	not prejudice the aggrieved party's right to demand ade­
	quate assurance of further performance. 
	Failure to 
	(4) provide
	After receipt of a demand under subsection (3), failure 

	adequate
	assur.1ncc adequate assurance of due performance constitutes a repudiation of the contract. 
	to provide, within a reasonable time not exceeding 30 days, 

	Where
	(5) adequate 
	Upon adequate assurance being provided, the aggrieved 

	i)
	a1ssur.1ncc 

	provided liable for any delay resulting from his suspension of performance. 
	party's obligation to perform is restored, but he is not 

	(Conse­
	* 88(1) Where either party's refusal or inability to perform quences of 
	repudiation•
	Anticipatory 
	a future obligation constitutes a repudiation of the contract, 

	rcpudia1ion 
	the other party may 
	(a) 
	(a) 
	(a) 
	resort to any remedy for breach, whether or not the aggrieved party has awaited perfonnance after learning of the repudiation and even though he has notified the repudiating party that he would await the latter's performance or has urged him to perform notwith­standing his repudiation; 

	(b) 
	(b) 
	suspend his own performance; or 

	(c) 
	(c) 
	where the contract is repudiated by the buyer, proceed in accordance with section 101. 


	Where
	(2) repudiating
	Where the repudiating party lhas suffered forseeable 

	party suffers 
	loss notification or urging under section (l)(a), the aggrieved party 
	detriment or loss as a result of his reliance upon a 
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	(a) 
	(a) 
	(a) 
	shall not exercise his remedies under this section unless he first gives the repudiating party reasonable notice of his intention to do so; and 

	(b) 
	(b) 
	is liable to compensate the repudiating party for any foreseeable detriment or loss that he has suffered before receipt of the notice mentioned in clause (a). 

	(3) 
	(3) 
	The repudiating party is not liable for loss or damage that the aggrieved party should have foreseen and could have mitigated or avoided without undue risk, expense or prejudice. 


	89(1) The repudiating party may retract his repudiation at any time before his next performance is due, unless the aggrieved party has, since the repudiation, 
	(a) 
	(a) 
	(a) 
	cancelled the contract; 

	(b) 
	(b) 
	otherwise indicated that he considers the repudia­tion final; or 

	(c) 
	(c) 
	materially changed his position. 

	(2) 
	(2) 
	Retraction may be by any method that clearly indi­cates to the aggrieved party that the repudiating party intends to perform, but must include any assurance justifiably demanded under section 87. 

	(3) 
	(3) 
	Retraction reinstates the repudiating party's rights under the contract but the aggrieved party is not liable, and is entitled to be compensated, for any delay occasioned by the repudiation. 


	90(1) Subject to subsection (2), the buyer's rights and remedies with respect 1to a non-conforming instalment of an instalment contract :and the seller's rights and remedies with respect to breach by the buyer of his obligations in relation to an instalment of an instalment contract are the same with respect to that instalment as if it were a separate contract. 
	(2) Subject to section 73, if a non-conformity or breach with respect to one or more instalments of an instalment contract substantially impairs the value of the whole con­tract, the aggrieved party may cancel the contract. 
	April 1983 
	Sale of Goods 
	91( l) Subject to sections 92 to 9'4, a seller who wholly or partly fails to perform or delays performance is excused from liability under the contract if ithe agreed performance has been made impracticable 
	(a) by the occurrence of a contingency that was not due to his fault and the non-occurrence of which was an underlying assumption of the contract; or 
	* (b) by a compliance in good faith with any applicable foreign or domestic law, even if the law is later found to be invalid. 
	(2) 
	(2) 
	(2) 
	A seller excused from performance under subsection (1) shall seasonably notify the buyer of his inability to perform and is liable for any damage suffered by the buyer arising from a failure to do so. 

	(3) 
	(3) 
	This section applies with all the necessary modifica· 


	tions where the buyer's agreed performance has been made impracticable. 
	92(1) Where the seller's performance is or becomes impracticable under section 91(1) because of the parties' mistaken assumption that the goods are in existence or because the goods suffer loss through casualty, including theft, the following rules apply utnless either party has expressly or impliedly assumed a greater obligation: 
	(a) 
	(a) 
	(a) 
	if the loss or non-existence is total, the seller's obligation to deliver the goods is discharged but the buyer is discharged from the oblligation to pay the price only if the risk has not passed to the buyer; 

	(b) 
	(b) 
	if the loss or non-existence is partial and the risk has not passed to the buyer, the buyer may 

	(i) 
	(i) 
	inspect the goods, and 

	(ii) 
	(ii) 
	either treat the contract as terminated or accept the goods with due allowance from the contract price but without any other rights against the seller; 

	(c) 
	(c) 
	where the events referred to in clause (b) occur after the risk has passed to tlhe buyer, the seller is discharged to the extent of th,e loss or non-existence from the obligation todeliver conforming goods but the buyer remains liable for the price. 
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	(2) 
	(2) 
	(2) 
	Subsection (1) applies to 

	(a) 
	(a) 
	a contract that requires for its performance goods identified when the contract is made or goods that have been subsequently identified to the contract with the consent of both pairties; or 

	(b) 
	(b) 
	a contract that contains a "no arrival, no sale" term or its equivalent. 

	(3) 
	(3) 
	Except for a cont1ract that contains a "no arrival, no sale" term or its equivalent, subsections (l)(a) and (b) do not apply where the s,eller is able to tender performance that differs in no mate:rial respect from that agreed on, in which case the seller is bound to make and the buyer to accept the tender, but each party's obligation is excused if it would cause him undue hardship. 


	93(1) Where the caus1es mentioned in section 91(1) affect only a part of the seller's capacity to perform, he shall, in any manner that is fair and reasonable, allocate production and deliveries among his customers, or where there is only one customer, to that customer, but may at his option include customers nolt then under contract as well as his own requirements for future manufacture. 
	(2) 
	(2) 
	(2) 
	A seller allocating under subsection (1) shall notify the buyer seasonably of the estimated quota made available to him. 

	(3) 
	(3) 
	Where the buyer is notified pursuant to subsection (2) of an allocation of goods or under section 91(2) of a material or indefinite delay, he may, by written notification to the seller, 

	(a) 
	(a) 
	terminate and thereby discharge any unexe­cuted portion of the contract, or 

	(b) 
	(b) 
	modify the contract by agreeing to the delay or agreeing to take his available quota in substitution with due allowance from the contract price. 

	(4) 
	(4) 
	If, after receipt of a notification pursuant to subsec­tion (2), the buyer fails to modify the contract pursuant to subsection (3)(b) within a reasonable time not exceeding 30 days, the contract is terminated with respect to any deliveries affected. 
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	Application or 
	(5) Subsections (3) and (4) apply suhsections 
	131 • nd 141 
	(a) 
	(a) 
	(a) 
	to a single delivery, and 

	(b) 
	(b) 
	to all deliveries under an instalment contract where the prospective deficiency substantially impairs the value of the whole contract. 

	(6) 
	(6) 
	This section applies with all the necessary modifications 


	where the buyer's agreed performance has been made impracticable. 
	ISul>stituted
	94(1) Where, without fault of either party, performance) 
	Substituted 
	performance. 
	(a) shipment. delivery or 
	the agreed berthing, loading or unloading facilities 

	payment 
	fail, 

	(b) 
	(b) 
	(b) 
	an agreed type of carrier is unavailable, 

	(c) 
	(c) 
	the agreed manner of delivery otherwise becomes commercially impracticable, or 

	(d) 
	(d) 
	the agreed means or manner of payment fails because of domestic or foreign law, 


	but a commercially reasonable substitute is available, that 
	substitute performance is required to be tendered and 
	accepted. 
	Substituted
	(2) Where delivery has been made, payment by the means performance: payment after 
	delivery 
	or in the manner provided by a law mentioned in subsection 

	(l)(d) discharges the buyer's obligation, unless the law is 
	discriminatory, oppressive or confiscatory. 
	IApplication
	95( 1) [jurisdictions should include a reference to their ol frustrated 
	contracts
	Frustrated Contracts Act orother similar provision Iapplies lc,tislation) 
	Applicationof frustrated 
	to 

	contracts 
	lc.cis1ation
	(a) 
	(a) 
	(a) 
	a contract of sale that has been terminated pursuant to sections 91 to 94; and 

	(b) 
	(b) 
	a partial or delayed performance pursuant to sec­tion 91, 92 or 93. 


	Act prevails 
	(2) If there is a conflict between the provisions of this Act and the provisions of [jurisdictions should include a reference to their Frustrated Contracts Act orother similar provisionI, this Act prevails. 
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	PART IX 
	REMEDIES 
	96 Except as otherwise provided in this Part, the remedies for breach of a warranty that does not constitute a term of the contract are the same as the remedies for breach of a contract of sale. 
	97 Nothing in this Act impairs any remedy of a buyer or seller for breach of any obligation or promise collateral or ancillary to the contract of sale. 
	98 Where the buyer is insolvent, the seller may withhold delivery as provided in section 103 and stop delivery under section 104. 
	99 Where the buyer breaches the contract, the seller may, as provided in this Act 
	(a) 
	(a) 
	(a) 
	maintain an action for damages, 

	(b) 
	(b) 
	withhold delivery of any goods in his possession, 

	(c) 
	(c) 
	stop delivery by any bailee, 

	(d) 
	(d) 
	recover the pri.ce, 

	(e) 
	(e) 
	obtain specific performance, 

	(f) 
	(f) 
	cancel the contract, 

	(g) 
	(g) 
	proceed under section 103 respecting goods unidentified to the contract, 

	(h) 
	(h) 
	resell and recover damages. 100(1) The seller may cancel a contract where 

	(a) 
	(a) 
	the buyer fails 1to make payment or take delivery of the goods or perform any other obligation on the date or within the time provided in the contract and if, in the circumstances, it is, unreasonable to expect the seller to give the buyer more time to perform or to remedy a defective performance, 

	(b) 
	(b) 
	in any other ca:se, the buyer fails to perform within a further reasonable period set by the seller, 

	(c) 
	(c) 
	the buyer repiudiates the contract under section 88(1), or 
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	(d) the buyer wrongfully rejects the seller's tender or delivery; 
	but goods in the buyer's possession may not be recovered by the seller unless he is otherwise entitled to reclaim them. 
	(2) 
	(2) 
	(2) 
	For the purpose of subsection ( 1 )1, 

	(a) 
	(a) 
	a failure to pay includes a failure to make any arrangements for payment that are required under section 30(1), and 

	(b) 
	(b) 
	a failure to take delivery i111cludes a failure to perform any acts that are required of the buyer under the terms of the contract to enable the seller to make delivery. 


	101(1) Where the seller is entitled to, cancel the contract, he may 
	(a) 
	(a) 
	(a) 
	identify to the contract co111forming goods not already identified if, at the time he learned of the breach, the goods are in his possession or control, or 

	(b) 
	(b) 
	treat as the subject of resale goods that have demonstrably been intended for the particular contract, even though those goods are unfinished. 

	(2) 
	(2) 
	Where the seller is entitled to ca111cel the contract and the goods are unfinished at the time of the breach, he shall exercise reasonable commercial judgment for the purposes of effective realization and avoidance of loss, and may, 

	(a) 
	(a) 
	complete the manufacturer and wholly identify the goods to the contract, 

	(b) 
	(b) 
	cease manufacture and resell the goods for scrap or salvage value, or 

	(c) 
	(c) 
	proceed in any other reasonable manner. 


	102 In sections 103, 104 and 105, "seller" includes 
	(a) 
	(a) 
	(a) 
	an agent of the seller to whom the bill of lading has been endorsed, 

	(b) 
	(b) 
	a consignor or agent who has himself paid or is directly responsible for the price, 

	(c) 
	(c) 
	anyone who otherwise holds a security interest in the goods, or 
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	(d) any person who is in the position of a seller. 
	103(1) The seller may withhold delivery of goods in his possession 
	(a) 
	(a) 
	(a) 
	until the biuyer pays any amount due on or before delivery, 

	(b) 
	(b) 
	until payment of the price where the buyer is insolvent; 

	(c) 
	(c) 
	where the buyer repudiates the contract, until retraction of the repudiation as provided in section 89, or 

	(d) 
	(d) 
	where the seller has requested adequate assurance of due performance under section 87(2), until adequate assurance of due performance has been provided. 

	(2) 
	(2) 
	The seller's right to withhold delivery under subsec­tion (1) extends to any reasonable expenses in relation to the care and custody, transportation and stoppage of the goods and other iincidental expenses incurred by him sub­sequent to the buyer's breach or insolvency. 

	(3) 
	(3) 
	The seller may exercise his right to withhold delivery notwithstanding that he is in possession of the goods as agent or bailee for the buyer. 

	(4) 
	(4) 
	Where a selle:r has made part delivery of the goods, whether under an indivisible contract or underan instalment contract, he may withhold delivery of the remainder until 


	payment of all amounts that are due, unless the part delivery has been made under circumstances that show an agreement to waive the right to withhold delivery. 
	(5) A seller who may withhold delivery or stop delivery under section 104 does not lose his right to do so by reason only that he has obtained judgment for the price of the goods. 
	104(1) The seller may stop delivery of goods in the possession of a cairrier or other bailee 
	(a) 
	(a) 
	(a) 
	if he discovers the buyer to be insolvent, 

	(b) 
	(b) 
	if the buyer repudiates, 

	(c) 
	(c) 
	if the buyer fails to make a payment due before delivery, 
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	or 
	(d) 
	(d) 
	(d) 
	if, for any other reason , the seller has a right to withhold or reclaim the goods. 

	(2) 
	(2) 
	The seller may stop delivery as provided in subsec· tion (I) until 

	(a) 
	(a) 
	the buyer receives the goods 

	(b) 
	(b) 
	any bailee of the goods, except a carrier, acknowledges to the buyer that he holds the goods for the buyer, 

	(c) 
	(c) 
	the course of transit of goods in the possession of a carrier has ended, or 

	(d) 
	(d) 
	a negotiable document of title relating to the goods has been negotiated to the buyer. 

	(3) 
	(3) 
	Where, after the arrival of the goods at the appointed destination , the carrier acknowledges to the buyer or his agent the he holds the goods on his behalf and continues in possession of them as bailee for the buyer or his agent, the transit is at an end and it is immaterial that a further destination for the goods may have been indicated by the 


	buyer. 
	(4) Where the goods are rejected by the buyer and the carrier continues in possession of them, the transit is deemed not to be at an end even if the seller has refused to 
	receive them back. 
	(5) Where the carrier wrongfully refuses to deliver the 
	goods to the buyer or his agent, the transit is deemed to be at an end. 
	(6) Where delivery of part of the goods has been made to the buyer or his agent, delivery of the remainder may be stopped unless delivery of the part ha5 been made under circumstances that show an agreement to give up possession 
	of the whole of the goods. 
	(7) To stop delivery, the seller shall notify the bailee in 
	sufficient time to enable the bailee by reasonable diligence to prevent delivery of the goods. 
	(8) After receiving a notification pursuant to subsection (7), the bailee shall hold and deliver the goods according to the directions of the seller, but the seller is liable to the 
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	bailee for any charges ordamages resulting from compliance with the seller's directions. 
	(9) 
	(9) 
	(9) 
	Where a negotiable document of title has been issued for the goods, the bailee i:s not obliged to obey a notification to stop until surrender of the document. 

	(10) 
	(10) 
	A carrier who has, issued a non-negotiable bill of lading is not obliged to obey a notification to stop delivery of the goods that is receiived from a person other than the consignor. 


	105(1) Where the seller iis entitled to cancel, he may resell the goods concerned or the undelivered balance of the goods and, if the resale is made in commercially reasonable time and manner, may recover the difference between the resale price and the contract price, less any expenses saved in consequence of the buyer's breach. 
	(2) 
	(2) 
	(2) 
	The resale may be public or private sale and may include sale by way of o:ne or more contracts to sell or by way of identification to an existing contract of the seller. 

	(3) 
	(3) 
	The resale may be as; a unit or in parcels or at any time and place on any terms, but every aspect of the sale including the method, manner, time, place and terms must be commercially reasonable. 

	(4) 
	(4) 
	The resale must be reasonably identified as referring to the broken contract, but it is not necessary that the goods be in existence or that any or all of them have been identified to the contract before the breach. 

	(5) 
	(5) 
	A purchaser who buys in good faith at a resale take the goods free of any rights of the original buyer, even though the seller fails to comply with one or more of the requirements of this section. 

	(6) 
	(6) 
	Ifthe seller does not resell in a commercially reasonable manner, he may not sue for damages under this section. 

	(7) 
	(7) 
	The seller is not accountable to the buyer for any profit made on a resale. 


	106(1) Where the buyer fails to pay the price as it becomes due, the seller may recoiver the price due 
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	(a) 
	(a) 
	(a) 
	of goods that he has delivered, unless the buyer has rightfully rejected the goods, 

	(b) 
	(b) 
	of conforming goods lost or damaged while the risk of their loss is upon the buyer, 

	(c) 
	(c) 
	of goods identified to the contract, if the seller, being entitled to do so, is unable after reasonable effort to resell them at a reasonable price or the circumstances indicate that he would be unable to resell them at a reasonable price. 

	(2) 
	(2) 
	Where the buyer repudiates the contract before the seller has made delivery, section 88 governs the seller's rights. 

	(3) 
	(3) 
	Where the seller sues for the price, he shall hold for the buyer any goods that have been identified to the contract and are in his control, except that if resale becomes possible he may resell them at any time prior to the col­lection of the judgment, in which case the net proceeds of any resale are to be credited to the: buyer and payment of the judgment entitles the buyer to amy goods not resold. 

	(4) 
	(4) 
	For the purposes of this section, delivery takes place 

	(a) 
	(a) 
	where the contract requires or authorizes the seller to ship the goods by carrier unless it requires him to deliver at a particular destination, when the goods are delivered to the carrier, even though the shipment is under reservation, 

	(b) 
	(b) 
	where the contract requires or authorizes the seller to ship the goods by carrier and requires him to deliver them at a particular destination, when the goods are tendered at the destination so as to enable the buyer to take delivery, 

	(c) 
	(c) 
	if the seller is a merchant and the buyer is not a merchant and the contract requires or authorizes the seller to ship the goods by carrier., when the goods are tendered to the buyer at the destiination, 

	(d) 
	(d) 
	where the goods are held by a bailee other than the seller and are to be delivered without being moved 

	(i) 
	(i) 
	on the buyer's receipt of a negotiable document of title covering the goods, 
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	(ii) on acknowledgment by the bailee to the buyer of the buyer's right to possession of them, or 
	(iii) on the buyer's receipt of a non-negotiable document of title or other written direction to deliver as provided in section 68(5), or 
	(e) where clauses (a) to (d) do not apply, when the buyer receives the goods. 
	107 Where the seller breaches the contract, the buyer may, as provided in this Act 
	(a) 
	(a) 
	(a) 
	exercise thiis rights under section 81(1), 

	(b) 
	(b) 
	maintain an action for damages, 

	(c) 
	(c) 
	obtain specific performance, 

	(d) 
	(d) 
	exercise his rights under section 111, 

	(e) 
	(e) 
	cancel the contract, 

	(f) 
	(f) 
	recover so much of the price as has been paid. 


	108 The buyer may cancel the contract and recover any portion of the purchase price paid where 
	(a) 
	(a) 
	(a) 
	he has a riglht to cancel under section 73(3) or90(2), 

	(b) 
	(b) 
	the seller "epudiates the contract under section 88(1), or 

	(c) 
	(c) 
	subject to section 73(2), the buyer has rejected a non-conforming tender or delivery. 


	109 On rightful rejection, the buyer has a lien on goods in his possession or control for any payments made on their price and any eMpenses reasonably incurred in their inspection. receipt, transportation, care and custody, and may hold and resell! them, and section 105 applies with all the necessary modifications. 
	110 Any claim by the buyer for the return of the purchase price is subject to any reduction because of any benefits derived by him from the use or possession of the goods that is just in the circumstances. 
	111(1) Where the !buyer is entitled to cancel the contract, he may cover by making in a commercially reasonably time and manner any purchase of, or contract to purchase, goods in substitution for those due from the seller. 
	April 1983 
	-61
	-

	Sale of Goods 
	(2) 
	(2) 
	(2) 
	The buyer may recover from the sdler as damages the difference between the cost of cover and the contract price, less expenses saved in consequence of the seller's breach. 

	(3) 
	(3) 
	Failure of the buyer to effect cover does not bar him from any other remedy. 


	112(1) Where there is a breach of contract by the seller and the buyer has accepted the goods, the buyer may 
	(a) 
	(a) 
	(a) 
	set up against the seller the br,each of contract in diminution or extinction of the price; or 

	(b) 
	(b) 
	maintain an action against the seller for damages for breach of contract. 

	(2) 
	(2) 
	In the case of a breach of warranty, the buyer's loss is prima facie the difference at the time and place of acceptance between the value of the goods accepted and the value they would have had if they had been as warranted. 

	(3) 
	(3) 
	The fact that the buyer has set up lit breach of contract in diminution or extinction of the price does not prevent him from maintaining an action for the same breach of contract if he has suffered further damage. 


	113(1) Where the seller or buyer breaches the contract, the other party may maintain an actiton against him for damages. 
	(2) 
	(2) 
	(2) 
	The measure of damages is the estimated loss that the party in breach should have foreseen at the time of the contract as not unlikely to result from this breach of contract. 

	(3) 
	(3) 
	An aggrieved party shall take rnasonable steps to mitigate his damages. 

	(4) 
	(4) 
	Where at the agreed time for performance 

	(a) 
	(a) 
	the buyer wrongfully fails to ac,cept and pay for the goods; 

	(b) 
	(b) 
	the seller wrongfully fails todeliiver the goods or the goods are rightfully rejected; or 

	(c) 
	(c) 
	the buyer wrongfully rejects the goods; 
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	1he measure of damages is prima facie the difference between the contract price and the price that could have been obtained by a commercially reasonable disposition or purchase of the goods within or at a reasonable time and place after the aggrieved party learned of the breach, less any expenses saved in consequence of the breach. 
	(5) 
	(5) 
	(5) 
	Subsection (4) does not apply where 

	(a) 
	(a) 
	the measure of damages would be inadequate to 


	put the seller in as good a position as performance by the buyer would have done; 
	(b) 
	(b) 
	(b) 
	the seller has resold the goods as provided in section 105; or 

	(c) 
	(c) 
	the buyer has bought substituted goods as provided in section 111. 

	(6) 
	(6) 
	A seller·s or buyer's claim for damages may include a claim for incidental or consequential damages. 

	(7) 
	(7) 
	The law as to remoteness of damage in tort apply to consequential claims for injury to person or property. 


	114(1) Where there is 
	(a) a breach of contract by a non-merchant seller and it 
	would be inequitable to award damages under section 113, or 
	(b) a breach of warranty not constituting a term of the contract of sale, whether the warranty was given by the seller or by a person mentioned in section 42(6); 
	the court may in lieu of or in addition to any other remedy on any terms and conditions that it considers just 
	(c) 
	(c) 
	(c) 
	grant rescission of the contract, 

	(d) 
	(d) 
	order a reduction in or return of the price of the goods, 

	(e) 
	(e) 
	award damages, including an amount to compensate for loss or liability incurred in reliance on the warranty or contractual undertaking, or 

	(f) 
	(f) 
	make an order involving any combination of the remedies described in clauses (c) to (e). 
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	Sale ofGoods 
	(2) 
	(2) 
	(2) 
	In the exercise of its powers undeir subsection (1), the court may take into consideration 

	(a) 
	(a) 
	the fact that both persons are merchants or that one or neither is a merchant: 

	(b) 
	(b) 
	whether the person giving the warranty orcontractual undertaking purported to have knowledge or expertise or, as the other party knew, was merely transmitting information derived from another source; 

	(c) 
	(c) 
	whether the person giving the warranty or contractual undertaking was negligent: and 

	(d) 
	(d) 
	any other relevant circumstance. 


	115(1) In any action for breach of contract of sale, the court may order that the contract be performed specifically and may, in connection with that diirection, impose any terms and conditions as to damages, payment of the price and otherwise that seem just to the court. 
	(2) In determining whether to make an order under 
	subsection (1) at the suit of the buyer, the court shall take into account whether the buyer has 
	(a) 
	(a) 
	(a) 
	a special property in the goods under section 67, and 

	(b) 
	(b) 
	paid the whole or a part of the purchase price. 


	116(1) Subject to subsection (2), the rights and remedies of an aggrieved party arising otherwise than in contract are not affected by the existence ofa contract ofsale unless the contract itself so provides. 
	(2) 
	(2) 
	(2) 
	Where an innocent but non-negligent misrepresentation is an express warranty, the aggrieved party is limited to the rights and remedies provided in this Act for breach of warranty. 

	(3) 
	(3) 
	The remedies available for fraudulent misrepresentation inducing the formation of a contract include a right to recover damages as provided int this Act for breach of warranty and, without prejudice to the generality of the foregoing, the aggrieved party does not have to elect between rescission of the contract and damages for breach 


	of warranty. 
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	42A-60 
	42A-60 
	42A-60 
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	TR
	PARTX 

	TR
	MISCELLANEOUS 

	Repeat 
	Repeat 
	117 The Sale of Goods Act is repealed except with respect to contracts of sale entered into before the day on which this Act comes into force. 
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	APPENDIX B 
	LIST OF AMENDMENTS TO THE UNIFORM SALE OF GOODS ACT APPROVED BY THE MANITOBA LAW REFORM C0""1ISSION, AS ORIGINALLY RECOt+lENDED BY Tl£ ALBERTA INSTITUTE CJ" LAW RESEARCH AND REFORM ("Institute" ), A SUBCOMMITTEE CJ" THE BUSINESS LAW SUBSECTION CJ" THE MANITOBA BRANCH CJ" THE CANADIAN BAR ASSOCIATION ("Manitoba subcommittee" ) AND BY THE MANITOBA LAW REFORM COMMISSION ("C011111i ssion") 
	1. 
	1. 
	1. 
	1. 
	That the defini tion of "goods" in clause 1 (w) expressly exclude corporate securities. (Institute) Clause l(w) should be alll!nded as follows: 

	"Goods" means tangible personal property and includes the unborn young of animals and al'ffthing attached to or forming part of real property as provided in section 9 or 10, but does not include the lll)ney in which the price is to be paid, a thing in action or a security as defined in The Corporations Act; 

	2. 
	2. 
	That instead of seeking to reprodoce in section 10 the priorizy rules relating to transacti ons involving lanid, the Act should contain a simple provision designating "The Real Property Act" and "The Registry Act" to regulate questions of priority in respect of transactions falling within section 10. (Institute) This alll!ndment may be acco~lished by deleting 


	subsections 10(2) and (3) and rephcing them with the followi ng new subsection (2): 
	The provisions of this section aIre subject to a!ff third party rights provided by The Real Property Act or The Registry Act, as the case nay be. 
	3. That no provhion be made in future sa"le of IJ'.)Ods legislation in Manitoba for a general duty of good faith based on fair dealing in the perfonnance of duties under a contract of sale. (Institute) This recomnendation wi 11 require the following drafting amenanents: 
	(i) The deletion of the phrase "good f;aith" in the first line of s. 13; 
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	(ii) the deletion of s. 14; 
	(iii l the deletion of subsection 84(6) and the substitution therefor of the following subs,ection: 
	Any action by the buyer in accordance with this section is deer.ed not to be acceptance or conversion of the goods or to give rise to a claim in da11Bges. 
	(iv) the deletion of the phrase! "talten in good faith" in the second 1 ine of subsection 85(2). 
	4. That subsection 20(4) be redrafted so as to show that, where an offeror objects to the additional or different terms in a purported acceptance and the offeree does not respond to this objection, there is a contract on the terms of the original offer. (Institute) This amenanent may be achieved by the following drafting change: 
	The deletion of subsection 20(4) and the substitution therefor of the foll owing: 
	Subsection 3 does not apply if the offeror seasonably notifies the offeree of his objection to the additional or different terms, in which event there is a contract on the offeror's terms unless the offeree in tum seasonably indicates an intention not to be so bound. 
	5. That section 22 of the Act be arrended so that the courts are empowered only to award damages computed o,n the basis of an offeree's reliance on an offer, or generally to the extE.'llt necessary to avoid injustice, in those cases where a merchant offeror revoltes an offer that has been expressly left open for acceptance and where no consideration has been given by the offeree for the offer to be 1eft open. (Institutel This recornnendation r.1ay be achieved by the following drafting change: 
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	The deletion of section 22 of the Uniform Act and the substitution therefor of the following subsections: 
	(1) 
	(1) 
	(1) 
	This section applies where a merchant's offer to buy or sell goods expressly provides that it will be held open, wtiether or not for a time stated, and the offeree furnishes no consideration for the promise to keep the offer open. 

	(2) 
	(2) 
	Where an offer referred to in subsection (1 l is revoked during the time stated or, if no time is stated, for a period not exceeding three moniths, the court "'<IY grant compensation l imited to the reco·very of any losses incurred as a result of reliance on the offer or generally to the extent necessary to avoid injustice. 

	(3) 
	(3) 
	An assurance of irrevocability described in subsection (1) in a form supplied by the offere.~ is not binding unless the assurance is separately signed by the offeror. 


	6. That section 23 of the Act be amended so as to remove fr0111 the courts the power to award damages co111>uted on the ba1sis of a concluded contract in those cases where the offeree has substa1~ti ally relied on an offer not expressly left open for acceptance and th,e offeror could reasonably have expected such reliance. (Institute and Manitoba subcommittee) This reconmendation mil)' be achieved by the following drafting change: 
	The deletion of clause 23(a) so that s. 23 1r1ould now be as follows: 
	Where an offer to buy or sell goods that the offeror should reasonably expect to induce substantial action or forbearance by the offeree before acceptance induces !HJCh action or forbearance and is revoked, the offeror is bound t:o compensate the offeree, and in aey such case, the court mey g1rant co111>ensation 1imi ted to the restoration of any benefit conferred upon the offeror, to the recovery of af1Y losses incurred as; a result of rel i a nee on the offer or generally, to the extent necessary to avoid
	7. That section 27 of the Act be amended so that in all cases an agreement, whether or not executed, varying or rescinding a contract of sale of goods need have no consideration to be lbfnding. (Institute) This recommendation may be achieved by the follow'lng drafting change: 
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	The deletion of section 27 and the substitution therefor of the following: 
	An agreement, whether e,xecuted or not, varying or rescinding a 
	contract of sale needs no consideration to be binding. 
	8. 
	8. 
	8. 
	That a court exercising its powers to review transactions for unconscionabil i ty under section 31 of the Act not be permitted to raise the issue of unconscionabi111;y of its own motion. (Institute) This reconrnendation may be achieved by the deletion of subsection 31 (3). 

	9. 
	9. 
	That subsection 32(1) of the Act be alll!nded so as to provide that, where one of the parties to a contract of sale is to fix the price, the price chosen must be a reasonable one. (Institute) This recornnendatfon may be achieved by the deletion of subsections 32(1) and (2) and the substitution therefor of the following subsection: 


	An agreement may constitute a contract of sale even though the price is not settled am, in that case, the price fs a reasonable price at the tine of the delivery ff 
	(a) 
	(a) 
	(a) 
	nothing is said as to price; (bl the price is to be fixed by one of the parties' 

	(c) 
	(c) 
	the price is left to be agreed by the parties or another person and they fail to agree or the other person fails to fix the price; or 

	(d) 
	(d) 
	the price 1s to be fixed 1n terms of sone agreed market or other standard as set or recorded by another person or agency and 1 t is not so sa 1 d or recorded. 


	10. 
	10. 
	10. 
	That the reference to a right of cancellation of the contract be deleted from subsection 32(3) of the Act. (Institute) This recornnendatfon m~ be achie11ed by the deletion of the phrase "may treat the contract as cancelled or" 1n the thi rd arrl fourth 1ines of subsection 32(3). 

	11. 
	11. 
	That the reference to good faith in section 33 of the Act be deleted. (Institute). This recor.mendation may be achieved by deleting the phrase "in good faith" from the fifth line of section 33. 
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	12. That where reliance is a necessary part of a warranty claim, the Act be redrafted so as to show cl early that the claimant 
	has the burdP.n of proof of establishing reliance. (Institute) This recorrnendation may be achieved by the following drafting changes: 
	(1) the deletion of the phrase "except where the buyer did not rely, or it was unreasonable for him to rely, on the statement" in the definition of "express warranty" in s. l(p)(ff) and the substitution therefor of the following phrase: "i1m which is relied on hy the 
	buyer, except where such relfance is unreasonable". 
	/2) the deletion of subsection 42(5) arxl the substitution therefor of the 


	following: 
	following: 
	A statement relating to the subject J11atter of the contract am made by a b(O'er to a seller is an express warranty if the seller relies on the statement except where such rel fance is 
	unreasonable. 
	(3) the deletion of subsection 42(8) arxl the substitution therefor of the following: 
	A state111ent relating to the subject matter of the contract arxl made to a buyer by a manufacturer, distributor or another person with a direct business interest in any s.al e of the goods is an express warranty if the buyer relies ori the statement, exceptwhere such reliance is unreasonable. 
	12. Tha.t clause 44(1 )(c) of the Act be amended to require sellers of new goods only to nalce reasonable efforts to ensure that spare parts ard repair facilities will be available for a reasonable time, unless circunstances demand othentise. (Manitoba ttee) This recommendation Mi\Y be achieved by the deletion of clause 44(1 )(c) and the substitution therefor 
	subconr.1i 

	of the fo11 owing: 
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	In the case of new goods, unless the circumstances indicate otherwise, that sellers will make reasonable efforts to ensure that spare parts and r,~pair facilities, if relevant, will be available for a reasonah"le period of time. 
	13. 
	13. 
	13. 
	13. 
	That clause 44(3)(a) of the Act be deleted and the fol lowing clause be substituted: (Co111'1i ssion) 

	to defects known to the buyer before the contract was made; 

	14. 
	14. 
	That clause 48(4)(b)(ii) be amended by striking out the word "document" anrl substituting therefor the word "writing". (Cor.mission) ThP. reason for this change is that the word "writing" has a special meaning ascribed by s. 1(11) of the Act. 

	15. 
	15. 
	That subsection 114(1) of thEi Act be redrafted so that the court's power to review damage awards against non-merchant se11 ers be exercised where a full scale award is "unfair" rather than "inequitable". (Institute) This recomnendation may be achiev,ed by deleting the word "inequitable" in s. 114(1 )(a) and replacing it with the word "unfair". 

	16. 
	16. 
	16. 
	That the extended warranty rights conferred by section 50 of the Act on subsequent buyers be giv,~n also to donees. (Institute) This recorrmendation may be achieved by the deletion of clause 50(l)(e) and the substitution therefor of the -following: 

	"subsequent buyer" means a buyer who buys goods that have previously been sold by a prior sell er to an inmediate buyer or a party acquiring by gratuitous transfer the title to soch goods in which case the disposition by which he acquires title shall be treated as a sale for the purpose of this section. 

	17. 
	17. 
	That subsection 88(1) of the Act be amended so as to make it cl ear that the prov, s,on applies only to unlawful repudiation of a contract. (Institute) This recolll'llendation mi\Y be achieved by the deletion of the phrase "a repudiation of the contract, the other party may" in the second 


	and 
	and 
	and 
	third 
	lines 
	of 
	s. 
	88(1) 
	and 
	the 
	substitution 
	therefor 
	of 
	the 

	following: 
	following: 
	"an 
	unlawful 
	repuidi ation 
	of the 
	contract, 
	the 
	aggrieved party 

	may". 
	may". 









