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CHAPTER I 

INTHODUCTION 

Terms of Reference 

1.01 In May 1981, the Manitoba Law Reform Comnission received a request 

from the Honourable the Attorney-Gene·ral to enquire into and consider certain 

matters pertaining to the structure and the organization of trial courts in 

Manitoba. 

1.02 In particular, the Comnission was asked to study the possible merger 

of the Court of Q.Jeen's Bench and the County Courts of Manitoba. Also requested 

to be included in this study were the following topics: 

(a) means to ensure or improve the speedy, inexpensive and appropriate 

adjudication of small claims;; 

(b) whether there should be any transfer or return to the courts of work 

now being done by various spE!Cial tribunals; and 

(c) any other modifications of the jurisdiction, structure or operation of 

the trial courts that would benefit the administration of justice in 

the province. 

1.03 In September, 1981 the Commission requested and received approval f rom 

the· Honourable the Attorney-General to defer the consideration of the topic 

r eferred to in sub-paragraph (b) above since this would involve a very large 

study of all administrative tribunals in the Province and delay report on the 

other areas of the reference. 

1.04 The Comnission decided to deal with the remaining aspects of this 
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ref,erence in two parts. In Part I, we enquired into and recommended the 

amalgamation of the Court of Queen 's Bench and the County Courts to form one 

superior court of general jurisdiction in Manitoba. <A.Ir recommendations have 

been published in a Report issued on Oc,tober 25, 1982. 1 In this second Part 
of the reference on the structure of the trial courts, we examine the small 

claims system, currently governed by Part II of "The County Courts Act" . 

1.05 Aside from our general terms of reference concerning the small claims 

system, the Coomission was specifically requested to study the concerns 

expressed about the training of clerks (who currently hear these matters), and 

to address the possibility of annexing the small claims system to the 

Provincial Judges' Court, rather than the County Courts of Manitoba, as 

pre.sently . The third specific feature of this enquiry was to consider 

increasing the roonetary jurisdiction of the small claims court . 

1.06 In this Part of the Report, we, shall attempt to address these issues 

as they relate to all of the other featuires of the small claims court. This 

involves a discussion of the nature of the court, what its objectives should 

be and what changes should be recommended to the small claims court having 

regard to these objectives. 

1 .07 As in the first Part of this Report, only general reconmendations have 

been made, because the Commission is of the opinion that the Legislature, the 

executive and the judiciary, each in it:3 proper sphere of responsibility, are 

roore qualified to deal with the details of implementation. 

Structure of Report 

1.08 The structure of this Part of the Report is as follows. Chapter 2 

sets out the general objectives that WE! have borne in mind in framing our 

proposals for an appropriate system for dealing with small claims. What then 

Report on the Structure of the Courts~ Part I: Amal~amation of the Court 
of Queen ' s Bench and the County Courts of anitoba (1982) 2 M.L.R.C. 
1 
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follows is a su!llllary of the present system for the adjudication of small claims 

and an assessment of that system in light of those objectives. In Chapter 3, 
we examine particular issues rega1rding a small claims court and make 

recommendations for the changes and new measures we think to be needed or 

desirable. Implementation of these reco!llllendations is dealt with briefly in 

Chapter 4. Chapter 5 sets forth a sun10ary of our recommendations. 

1.09 This Part of our Report on the Structure of the Courts presupposes 

that the Court of QJeen 's Bench and the County Courts of Manitoba will merge to 

form one superior trial court of general jurisdiction in the Province . 

Accordingly, references in this Part of the Report to the Court of QJeen •s 

Bench are to an amalgamated Court. 

Hearings and Submissions 

1.10 The COl!lllission appointed a small study group which held meetings 

throughout the province with bar associations to gain the views of the legal 

profession on the matters under discussion in Part I and Part II of this 

Report. These included meetings with the Central Bar Association at Portage la 

Prairie, the Western Bar Association at Brandon, and the Dauphin Bar 

Association at Dauphin. The group also met with the Northern District Bar (The 

Pas and Flin Flon) at The Pas and the Northern District Bar (Thompson) at 

Thompson. 

1. 11 The group met with the Chief' Justice of Manitoba, the Chief Justice of 

the Court of QJeen•s Bench, the Chief Judge of the County Courts and the Chief 

Judge of the Provincial Judges Court.. In addition, there were meetings with 

other members of the Bench and Bar in Br andon, Winnipeg, and St .Boniface . 

. 1. 12 By letters and notices, the study group solicited as well the 

observations and opinions of members of the Bench and Bar and of various 

organizations or associations of lawyers . Some informative and helpful letters 

wer e received. The study group had the benefit of di scussions with invited 

groups of lawyers with special experience in particular fields of practice. 



1,13 The Conrnission has also been given much assistance by the Prothonotary 

and members of his office, and by those involved in the study and 

administration of small claims courts ln other provinces. 

_Acknowledgments 

1.14 We express our gratitude to those who responded so helpfully to our 

requests for information and opinions. Cx!ce again we wish particularly to 

acknowledge the advice and assistance of Harold St .George Stubbs, Q.C. , 

Secretary Emeritus of The Law Society of Manitoba, who was a member of our 

study group. 

1. 15 We also wish to record our gratitude to Professor R. Dale Gibson of 

the Faculty of Law, University of Manitoba. The Commission engaged Prof. 

Gibson as a consultant with respect to the constitutional issues which became 

relevant in studying the options of reform to the present system of small 

claims adjudication. The major conclusions of Prof. Gibson are briefly 

summarized in Chapter 3 of this Report. 

1.16 We also appreciate the as~1istance given to us by Professor Janet 

Baldwin, of the Faculty of Law, llniVE!rsity of Manitoba, who made available to 

us two studies she had done on the Manitoba small claims court: one for the 

Eighth Annual Workshop on Comnercial and Consumer Law2, and the second one 

for the 1980 Canadian Institute for the Administration of Justice Conference on 

~11 Claims Courts. 3 Funds for both of these studies were provided by the 

University of Manitoba. 

2 Papers published in Jacob S. Zieg,el (ed.) Papers and Conrnents delivered at 
the Eighth Annual Workshop on Comnerci.al and Consumer Law ( 1980) . 

3 The proceedings of the Canadian Institute for the Administration of Justice 
Conference on Small Claims Court, held in Toronto in September 1980, are 
unpublished. Some of the proceeding:J from a later conference in January, 1982, 
sponsored by the Institute on "Small Claims and Access to Justice" are 
published in (1982) 20 Alta. L. Rev. at 314, 326 and 475, 

https://Comnerci.al
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CHAPTER 2 

OBJECTIVES OF A SMALL CLAIMS COURT 

Purpose of this Chapter 

2.01 The purpose of this Chapter is to determine the appropriate objectives 

of a small claims court system and to examine the existing small claims court 

system in light of those objectives. The identification of the objectives will 

form the basis of our recommendations concerning the reform of the existing 

Court which will be set forth in the succeeding Chapter. 

The Objectives 

2.02 It is our view that a small claims court should provide a simple , 

accessible and effective forum for resolving certain kinds of legal disputes in 

accordance with the rule of law, as indeed should all other courts. In the 

following paragraphs, we describe i.n greater detail these basic goals or 

objectives as they specifically apply to a small claims court. 

2. 03 Simplicity. The practice and procedure adopted for a small claims 

court must be simple and informal so that it allows parties to represent 

themselves as effectively as possible! . The formality of the higher courts is 

unsuitable for small claims particula1rly if one bears in mind the expense of 

legal representation. Accordingly, care must be taken to ensure that the. 

judicial process is relatively straightforward so that it is readily 

comprehended by those who are not involved as lawyers with the court. 

2.04 Accessibility . It is important that everyone have the opportunity 

to bring a small claim for adjudication . This will encourage confidence in our 

legal institutions. There are generally three steps which must be followed for 

a small claims court to be accessible.. First, in keeping with the fundamental 

precept that knowledge is an essenUal tool for the exercise of substantive 
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riglnts, its function must be widely knoi.m by the general population. Second, 

the court must take care that the adjudicative process is inexpensive for its 

users. The third requisite step for accessibility involves geographic and 

other considerations; ideally, the court :3hould have facilities for filings and 

hearings throughout the province so that, regardless of place of residence, a 

person may bring a small claim without considerable inconvenience or expense. 

2.05 Effectiveness . For a small claims court to be an effective forum, 

there must be a prompt and speedy resolution of disputes. The pre-trial 

procedures in the other, roore formalized courts which define the facts and 

issues in dispute result in delay and are generally inappropriate for a court 

which encourages self-representation. For a small claims court to be 

eff'ective, users must be confident as well that a judgment is worth receiving. 

In a wholly satisfactory system, it must be possible for a successful party to 

be able to enforce or realize on the judgment in his or her favour without 

undue difficulty. 

2. 06 These hallmarks of simplicity ,, accessibility and effectiveness are 

ine,xtricably interlinked; each without the other would be incomplete and 

unfulfilled. It is our view that their presence would assist in providing a 

high standard of justice in adjudicating small claims. A further point to 

emphasize in discussing the court's primary purpose i s that, like any court, it 

should be governed by a duty of fairness and be bound by the rule of law. In 

this manner, its standard of justice should mirror the quality dispensed by the 

other, roore formalized courts in this province. 

2.07 Although the quality of justice in a small claims court should not be 

perceived to be inferior to that of the traditional higher courts, it must be 

emmred that the costs of providing a small claims service do not become too 

disproportionate to the total amount of claims at stake. This need to be 

mindful of the costs in administering small claims must be balanced against the 

objective of providing an accessible and effective court that is procedurally 

fa:ir and governed by the rule of law. The ultimate goal in forming a small 

claims court therefore is to find the "point of equilibrium" between these 

soniewhat countervailing factors. 
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The Present System 

2.08 The Legislature reccgnized the need fer an effective small claims 

system when it enacted Part II of "The Ccunty Geurts Act", C.C .S.M. c. C260, in 

1971 4 fer the purpcse cf enabling pecple tc enforce their rights mere cheaply 

than was pcssible at the time. 5 The legislaticn replaced "The Small Debts 

Reccvery Act116 , which had established a quasi-criminal precess for reccvering 

small liquidated7 debts through the (now defunct) Magistrates Ccurt. The new 

legislation brcadened the scope cf recovery fer small claims tc include any 

matter within the jurisdiction of the~ Ccunty Geurts where the a!OC'unt invclved 

dces net exceed a specified amcunt, cu:rrently $1,000. 

2.09 The present legislation under Part II cf the Act empowers Ccunty Ccurt 

clerks and judges to hear small claims. In practice, all but a few claims are 

adjudicated in the first instance by clerks; since 1980, fer example, less than 

2% cf the total number cf small claims adjudicated in Manitoba have been heard 

by Judges, as cppcsed tc clerks. 8 Hearings take place in approximately 19 

centres situated thrcughcut the provinc:ie . Attempts have been made tc establish 

a circuit or rota system involving the dczen er sc clerks whc hear small 

claims in Manitoba so that the clerk whc precesses the claim is net the one whc 

!hears the action . This has net be,en pcssible lately, hcwever, because of 

4• S.M. 1971, c. 77. This initial legislation applied only tc the Winnipeg 
,area . In 1972, this Act was replaced with legislation which applied tc all cf 
Manitcba. See S.M. 1972, c. 38. 

5' See Legislative Assembly cf Manitcba, Debates and Prcceedings vcl. XVIII, 
Third Sessicn, 29th Legislature at 2861 ff. for a discussicn concerning the 
objective cf intrcducing the small clai.ms system tc Manitoba . 

6 ' R.S.M. 1970 c. S140. 

'7 Black's Law Dictionary (5th ed.) at 838 defines "liquidated" as 
t·, [a]scertained ; determined; ... made clear er manifest" . 

8 The number cf small claims decided by Judges relative tc the tctal nuni>er 
cf small claims adjudicated thrcughcut Manitoba is: ( 1981) 68 cut cf 4, 695 or 
1.45%; (1980) 74 cut of 4,930 er 1.50% .. 
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limitations of budgets and personnel. 

2.10 A-small claims action is cOlllllenced in the ordinary manner by filing a 

simple statement of claim in the appropriate County Court office . Assistance .! 

wi.th the mechanics of completing the claim is offered by the court cler ks, but 

nc, legal advice is given as the clerks are not lawyers. A hearing date and 

ti.me is affixed to the claim by the clerk in question who then instructs the 

plaintiff to serve the defendant(s) personally , by leaving the form with an 

adult at the defendant's residence, or by registered or certified mail . 

2.11 If the defendant prefers the action to be heard by the ioore formalized 

procedure normally used for larger County Court claims, (s}he may do so by 

fi.ling a form called a "Notice of Cbj«~ction11 • The action will then proceed 

under Part I of "The County Courts Ac:t11 and a statement of defence will be 

re!quired before the action proceeds to trial before a Judge . In the event no 

Notice of Objection is filed, consent to proceed in the small claims court is 

presumed. As no statement of defence :is required in small claims cour t, the 

matter inmediately proceeds to the actual hearing before a clerk (or , 

eicceptionally speaking, a judge) . Should the plaintiff's claim prove 

successful, costs and disbursements may be awarded in addition thereto and a 

CE!rtificate of Decision setting forth these aioounts is then issued by the 

cllerk. If there is no appeal of the decision, a Certificate of Decisi on may 

then be filed in a County Court, whereupon it becomes a judgment of that Court 

and can be enforced as such . The enforcement of a judgment is governed by 

g«~neral County Court Rules which closely par allel those adopted by the Court of 

Queen 's Bench . 

2. 12 The forum and scope of an app,eal from a small claims decision depend 

u1pon who adjudicates at the hearing. If a claim is heard by a clerk , there is 

a1r1 appeal to a judge of the County Court on any ground and the matter is heard 

by way of trial de novo ("new trial"),. Appeals from a decision of a Judge 

sitting at the small claims hearing or at the trial de novo are to the Court of 

Appeal and are, by the Act , limited to questions of law alone. 
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Assessment cf Present System 

(a) Simplicity 

2,13 Toe practice and prccedure adcpted by the small claims ccurt is 

simpler and toore infcrmal than that adcpted by the Court of Q.leen 's Bench er 

the County Courts (Part I). Aside from the initial statement of claim, nc 

other fcrm is required tc be completed and filed with the court. Although scme 

limited assistance is given tc a plaintiff in completing a statement cf claim, 

there is little ether help given gene,rally to prepare the litigant for his er 

her hearing . In additicn, the written infcrmaticn and fcrms cf the small 

claims court are insufficient, as compared tc ether jurisdictions, in 

explaining the procedure tc litigants.9 Studies in ether jurisdictions have 

shewn that preparatory assistance does have a significant effect en a 

litigant's rate of success. lO 

2. 14 Toe simplicity achieved by the small claims court in Manitoba may be 

frustrated if the defendant proceeds under Part I cf "The County Courts Act" er 

files a Notice of Objection. NoticE!S cf Objection de occur despite the fact 

that a defendant must pay into ccurt security for ccsts in an aroount tc be 

determined by the clerk or judge (.s:ee s . 88( 1) of the Act). 11 Studies have 

shewn that where a defendant objects to the small claims ccurt prccedure, fewer 

plaintiffs pursue their claims than is the case when nc Nctice cf Objection is 

filed . In Winnipeg ( 1979) , for instance, cnly 16.6% cf the claims tc which a 

Notice- cf <l>jecticn was filed ever went tc trial as ccmpared with the 59% that 

9 See infra , para. 4.08. 

lO S. Weller, "Success in Small ClaiLms: Is a Lawyer Necessary?" ( 1977-78) 
61 Judicature 176 at 183, 

11 The percentage cf Notices cf Cl>jecticn filed relative tc the nulli:>er of 
small claims filed, thrcughcut Manitcba is: 

1981 1980 19791 1978 1977 
1.95% 1.04% 2.51% 2.23% 2.03% 
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went tc trial when nc Notice of Objeoticn was filed. 12Tois may be due tc the 

fact that the majority cf these plain,tiffs did not wish to be self-represented 

in the more formal atmosphere cf the County Courts and cculd net afford legal 

representation given the amount cf their claim. In any event, the right of a 

defendant tc file a Nctice cf Objectllcn may be an impediment, especially where 

the parties tc a dispute are of different economic means such that one can 

afford legal representation and the ether cannot. 

(b) Accessibility 

2.15 Access to the present sma1ll claims system is restricted in the 

following respects: 

1. Monetary jurisdicticn. The small claims court has 

jurisdiction to hear any matter within the authority cf 

County Courts as long as the, a11Vunt in dispute dces net 

exceed $1,000. The monetary jurisdiction cf the court 

has remained constant since September 1977 despite the 

fact that the Consumer Price Index fer Canada, All­

items (Net Seasonally Adjusted) has risen over 651 

since that date. More importantly, we have been infer­

med by members cf the practising Bar that it may ccst 

up tc $3,000 in legal fees and disbursements tc try an 

action under Part I cf "The County Courts Act". 13 
This means that persons with claims under $3,000 

may be disccuraged frcm proceeding in the more formal 

In the Ccunty Court of Winnipeg ( 1979) 4,864 claims and 169 Nctices of 
Objection were filed. Of the 169 cbji~ctions filed, 28 er 16. 61 went to trial. 
Of the 4,695 claims not objected to, 2',785 or 591 went tc trial. 

13 We understand that legal fees of this range wculd involve senior counsel 
in a case cf considerable ccmplexi ty and wculd include preparaticn for and 
attendance at an examination fer discovery and possibly ether pre- trial 
procedures . 
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setting of the County Court with legal representation 

because the costs could exceed the amount of recovery . 

A solution is to expand thE~ monetary jurisdiction of 

the small claims court, whi,ch is specially suited for 

self-representation, so that the admin istration of 

justice becomes more accesslble to persons who require 

judicial redress, regardlesH of the amount of their 

claims. 

2. Geographic. Generally, a1ccessibility to filing and 

hearing centres is adequate in Winnipeg and southern 

Manitoba. In the North, however, there are only three 

hearing centres: Flin Flon, Toe Pas and Thompson. 

People residing outside thos,e centres in the North must 

either bear the expense of travelling or forego their 

claims. Throughout the province, centres are only open 

during the weekdays. Many li.tigants may lose wages for 

the time they must take frorr.1 work in order to attend at 

court, because it is only ope,n during business hours. 

2. 16 Toe majority of plaintiffs using the small claims court are 11non­

individuals1114 (62.5% non-individuals; 37,5% individuals) . Toe largest users 

are department stores, 15 public corporations, 16 finance companies, 17 

14 "Non-individuals" include corpo1rations generally, government agencies, 
finance companies, banks and department stores. 

• 15 In the County Court of Winnipeg, in 1979, Sears was the most frequent
plaintiff, filing 354 claims. More recent statistics are not available. 

16 In the County Court of Winnipeg, in 1979, the Manitoba Telephone System 
was the second most frequent plaintiff, filing 197 claims. More recent 
statistics are not available. 

17 Finance companies were plaintiffs in 9. 7% of all claims filed in 1979 in 
the County Court of Winnipeg. 
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banks and credit unions. 18 It is important, in our view, that the small 

claim$ court be used by all segments of society, including those with low or 

moderi:1te means who might otherwise be aliEmated from the civil court system. 

For this to occur, it is obviously essential that the existence of the small 

claims court be widely known by the genE!ral population. Although a small 

informal pamphlet has been prepared and wri.tten for those who wish to use the 

court,, there has been less initiative taken in regard to publicizing the 

exist1?nce of the present court to the public, at large. 

(c) Effectiveness 

2. 17 Toe small claims system is speedy, in part, because actions are 

required by statute to be scheduled for hearing between 21 and 60 days from the 

filing of the statement of claim (s. 88( 3)). Statistics regarding hearings in 

Winnipeg, from the years 1977 and 1979 indicate that the mean time from the 

filing date to the date of decision was 60 days. Should a Notice of Objection 

be filed, however, the action is heard under Part I of "The County Courts Act", 

and a decision takes considerably longer.. In the County Court of Winnipeg 

( 1979), for instance, m:ire than one-half of the cases transferred to be heard 

under Part I were decided more than 100 days after the Notice was filed and 

alm:ist one-third were decided more than 150 days later. 19 

2.18 Toe problem of enforcing judgments is, by no means, unique to the 

small claims court. However, special care should be given in small claims 

court to provide information to self-1represented parties regarding the 

availability of and the procedure for garnishment orders, writs of execution, 

and so forth, so that their judgments an~ IIX)re likely to be effective. We 

understand that assistance is often given informally by helpful County Court 

18 Banks and credit unions were plaintiffs in 6.~ of all the claims filed in 
1979 in the County Court of Winnipeg. 

19 O:f the 16.6% of small claims which go to trial after a Notice of Objection 
is f i led, 8,70/16.6 = 52.4% were decided IIX)re than 100 days after the filing of 
the Notice of Objection and 5. 2/16. 6 = 31. 3% were decided more than 150 days 
after the filing of the Notice of Objection. 

https://later.19
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clerks in preparing garnishment orders and writs of execution for judgment 

creditors in the small claims court. 

(d) The quality of justice 

2. 19 As we have said earlier in this Chapter, a small claims court, like 

any court, should be governed by a duty of fairness and bound by the rule of 

law; the quality of justice should not be, nor be perceived to be different 

from that dispensed in other courts. The clerks serving as adjudicators in the 

current system have striven admiraibly to meet these standards and their 

conscientious service merits grateful acknowledgement. The fact remains, 

however, that although the monetary s,ize of a claim may be small, its legal and 

factual complexity may be substantial. This is even ioore likely to be so if 

the monetary limit of small claims cc:>urt is raised. The public perception of· 

the court is also very important. How can a small claims court be seen to be 

dispensing the same quality of justice as the others if the qualifications of 

its adjudicators are considerably less stringent? The subject of the 

appropriate qualifications of small claims adjudicators is examined later in 

this Report. Suffice it to say here that the fact that adjudicators presently 

have no formal legal training may raise the unfortunate impression that the 

quality of justice to be expected in small claims is different from that 

provided in other judicial processes. 

2'. 20 Aside from these improvement:s which can be made to the existing court, 

there is the ioore practical issue of the organization of a small claims system 

in the event the Court of Queen's Bench and the County Courts of Manitoba are 

merged to form one superior court of general jurisdiction, as we recommended in 

Part I of this Report. The question which must be addressed is whether the 

small claims court should be part of this new superior court or of another, or 

whether small claims should be handled by an independent court. We have 

assumed thus far in this Report that small claims should be conducted within a 

court structure but there remains the broader question as to whether an 

administrative tribunal or other struc:ture would provide for a ioore appropriate 

forum for the adjudication of small claims. These questions concerning the 

organization of the new court are examined in the succeeding Chapter, as are 



14 

the more specific issues pertaining to thi~ overall improvement of the system 

insofar as its simplicity, accessibility and effectiveness are concerned . 
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CHAPTER 3 

RECOMMENDATIONS FOR REFORM 

Overview 

3.01 Chapter 3 outlines the prope>sed structure of the small claims court in 

terms of its place in the legal system in Manitoba, the type of forum to be 

reconmended and the procedures to be followed. Our reconmendations concerning 

the specific aspects -of the structure of the Court and its practice and 

procedure are made in light of the ob,jectives discussed in Chapter 2. 

Possible Structures 

3.02 The COIIIDission has consider«~ whether small claims should continue to 

be adjudicated by a court or whether there is a m::>re appropriate forum for the 

hearing of these disputes. The options in lieu of a court structure which we 

have considered are as follows: 

(1) mediation; 

(2) arbitration; 

(3) adjudication by a provincial administrative tribunal. 

In the following paragraphs, we compa1re each of these systems with that of the 

traditional court structure. 

3.03 Mediation can be a successful method of resolving disputes but it can 

" only be effective alongside one of the other systems. In mediation a third 

party acts as a catalyst in bring:Lng parties to their own solution . The 

decision is a consensual one in that it is reached via the agreement of all the 

parties to the dispute. It is obvious that under a mediation progranme there 

would be litigants who would not be able to reach agreement while others would 

not even wish to submit to the rnediaition process. If mediation is to operate, 
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the•refcre, it must exist as an adjunct to an adjudicative system. 

3.04 Arbitraticn 20 and adjudication by a special administrative tribu­

nal 21 have also been studied. The structure cf an arbitraticn beard er an 

administrative tribunal could allow fer a simplified precess cf decision making , 

but we de net think that court procedure need be, comparatively speaking, any 

more complicated . Nor do we think that there would be any greater assurance of 

acc·essibility and effectiveness in an :arbitration er administrative tribunal 

str·ucture. There is also the cost cf the administration cf justice to· 

ccnisider, and, although we have net had the resources to conduct a ccmparati ve 

cost analysis, we have no reason to believe that either an arbitraticn board er 

an administrative tribunal which ccndu1cts hearings throughout the province 

wouild be any less expensive to administer than a court. 

3.05 A court structure has the benefit cf being familiar to most 

Maniitcbans. Assuming the court was appropriately structured and organized, it 

wcuild also likely share the high degreE! of authority and prestige associated 

with the other courts in the province. Considering these factors, and the 

further point that the choices in lieu of a court system are net of themselves 

superior or distinctive in any respe,ct, we are of the view that the 

adjudication of small claims should continue to be heard by a court rather than 

by another structure or process. We accordingly reccnrnend: 

20 Arbitration is "An arrangement fer taking and abiding by the judgment cf 
selected person[s] in some disputed matter, instead cf carrying it to 
established tribunals cf justice, and is, intended to avoid the formalities, the " 
delay, the expense and vexation cf crdiniary litigation." Black's Law Dictionary 
(5th ed.) at 96 . 

21 The type of administrative tribunal. we considered would fellow gener ally 
the practice and procedure cf existing provincial beards which adjudicate 
individual rights through compensation schemes, such as the Workers' 
Cornpensaticn Beard. 
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REC01MENDATION 1 

That the adjudication of small claims continue to be heard by a court 

rather than by an administrative tribunal, mediator or arbitrator. 

Qualifications of the Adjudicators 

3.06 We stated in Chapter 2 thalr. we felt it was important for the small 

claims court to be constituted in such a manner that no inference can be raised 

that the quality of justice receivecl by 11tigants in this court is different 

from that available in the other Courts. We also concluded that the court 

should be governed by rules of procedural fairness and by the rule of law. In 

order to achieve these and other objectives, the Conrnission is of the view that 

it is essential that the adjudicatcirs in the small claims court have legal 

training. 

3.07 Legally-trained adjudicators would be bett er able to assist self­

represented litigants during the course of a hearing in that the contentious 

issues could be more clearly defined and the manner of introducing viva voce 

(oral) evidence be subject to greater supervision or control. Exper ience 

elsewhere would suggest that claims can be handled more expeditiously when the 

adjudicators are legally-trained. Legal training also encourages decisions to 

be go_verned by principles of law and so to promote greater consistency between 

judgments. Primarily, however, legal training is essential because of t he 

importance of the concept of equalit y before the law and the fact that the 

court system must not be seen to be administering a different form of justice 

for claims of lower sums. 

.. 3.08 We favour the legally-trained adj udicators to be full-time judges 

rather than lawyers sitting on a part-time, rotational basis . It is our view 

that the appointment of full-time judges is preferable because it would 

encourage a more developed degree of Hxpertise in the conduct and adjudi cation 

of small claims than would the appointment of lawyers sitting on a part-time 

rotational basis. The appointment of full-time judges is also more consistent 
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with the notion of an independent and professional judiciary. It would also 

brlng an element of prestige and authority to the small claims court to have 

full-time judges that would not be as evident with lawyers appointed on a part­

tinae basis. We accordingly recommend: .. 

REC01MENDATION 2 

That the small claims court have legc:1lly-trained adjudicators. 

Organization of the Court 

3.09 The Corrmission has considered three options in determining the 

ap;propriate place for the small claim11 court within our administration of 

ju:stice system. The court could be a~1sociated with the new Court of Queen's 

Be:nch or the Provincial Judges Court; oir it could be structured independently 

of the other courts in Manitoba. The advantage in joining it to one of the 

existing courts is that it would inherit the authority and prestige of that 

court and, accordingly, would not have to establish its own credibility. A 

further benefit of associating it with an existing court is that it could share 

the administration of that court and thus the initial cost of implementation 

could be reduced. A disadvantage in associating the small claims court with an 

established court is that it might be administered in the same manner as the 

original court and thus adopt too formal an approach. Special care would have 

to be taken by the judges and the administration to ensure that the small 

claims court developed its special status as a court conducive to self­

representation. 

3.10 A small claims court operating independently from an established court 

wc,uld be 11X>re costly to administer . n1e expense could be justified if there 

we!re a sufficient volume of cases but i t is unlikely that a distinct bench of 

sniall claims judges could be warranted, even when the expanded jurisdiction and 

other factors improving accessibility are taken into consideration. 
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3.11 We have concluded that small claims court should be established by the 

means of a separate civil division in the Provincial Judges Court. We think 

that the Provincial Judges Court has several advantages over the new Court of 

Q.leen•s Bench as the court with responsibility for small claims. Provincial 

Judges Court has many nx>re hearing centres throughout the province than the 

Q.ieen 's Bench, and therefore would be· nx>re accessible, especially in rural and 

, northern regions. Furthermore, the Provincial Judges Court system has more 

experience in dealing with matters speedily despite the high volume of cases 

which come before it. In addi tio111, the adjudication of small claims by 

Provincial Judges Court is provided for in a number of other provinces, from 

whose experience valuable lessons and precedents could be drawn.22 A separate 

civil division of the Provincial Judges Court would be appropriate as it 

would encourage the court to develc,p its own specially formulated rules of 

practice and procedure. It would alsc, ensure that a large burden would not be 

cast on the other divisions of the Provincial Judges Court except to call upon 

their resources and experiences when necessary. 

3.12 The Commission has received an opinion from Prof. R. Dale Gibson as to 

whether it would be constitutionally valid to transfer the jurisdiction of the 

adjudication of small claims from the County Courts to the Provincial Judges 

Court. The constitutionality of such a transfer is relevant primarily because 

judicial appointments to the County Courts and the Provincial Judges Court are 

respectively within the powers of the federal and the provincial orders of 

government. The power of the fede1ral government to appoint judges to the 

County Courts is found in section 96 of the Constitution Act, 1867 and extends 

to the appointment of judges to the 11Superior , District, and County Courts in 

each Province". Jurisprudence has held generally that provinces exceed their 

jurisdiction when they bestow functions upon provincial court judges which are 

in substance those which have bel,::mged exclusively to federally-appointed 

judges. It is the view of Prof. Gib;son that, subject to monetary limits and 

certain restrictions to be discussed later, it is within the power of the 

22 British Columbia, Alberta, Saskatchewan, Qitario, Quebec and Newfoundland 
have all established Provincial Judges: Courts to adjudicate small claims. 
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province to create a small claims court and appoint judges to adjudicate claims 

c:ommenced in that court . 

We accordingly reconmend: 

RECOMMENDATION 3 

That the small claims court be associated with an existing court and 

that this court be the Provincial Judges Court. 

RECOMMENDATION 4 

That a separate Civil Division of that court be created for the 

adjudication of small claims . 

RECOMMENDATION 5 

That the court for the adjudication of small claims be called the 

Provincial Judges Court (Civil Division) • 

,Jurisdiction 

(a) Exclusive jurisdiction 

3.13 We stated earlier in this R«a!port that the defendant has the right to 

object to the small claims forum and have the action transferred to Part I of 

''The County Courts Act". The jurilsdiction of the present court is not 

Ea!Xclusive in a further respect. That is, a plaintiff may institute his or her 

action under Part I of "The County Courts Act", or in the Court of Queen's 

Bench, for that matter, even if the amount of the claim does not exceed 

:i1 ,000. Each party to the adversarial system, therefore, has the right to 

decide whether to use the small claims system. 
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3.14 The Ccnmissicn has ccnsidered whether it wculd be apprcpriate tc 
confer exclusive statutcry jurisdicticn on the Prcvincial Judges Ccurt (Civil 

Divisicn). We have studied this cpt:i.cn because we are ccncerned with a recent 

study ( 1979) which indicated that where a defendant opts for a transfer tc Part 

I cf the Act, less than cne cut of five plaintiffs ccntinues his er her 

claim. 23 

3. 15 Ccncurrent jurisdiction fer small claims may be justifiable where 

small claims are adjudicated by ncn-legally trained clerks, fer litigants 

shculd be entitled tc have their rights decided in the same manner as the 

higher courts. However , under cur prcpcsal , a Prcvincial Judges Court (Civil 

Divisicn) would be served by legally trained judges whc will have gained 

expertise in adjudicating small claims fer self-represented litigants in 

accordance with the rule cf law. The argument in favour cf ccntinuing ncn­

exclusive jurisdicticn for small claims is therefcre considerably weakened . 

3.16 There is alsc the stature and authority of the ccurt tc consider. It 

wculd be difficult tc escape the unfortunate impression that the quality cf 

justice received by litigants in the Provincial Judges Ccurt (Civil Division) 

is inferior to that available in the Court cf (.)Jeen 's Bench if there were a 

large area cf jurisdiction ccmncn to beth. Based upon these reascns , we 

generally favcur the jurisdiction cf the Prcvincial Judges Court (Civi l 

Divisicn) tc be exclusive. 

3;17 We have considered whether there shculd be any exceptions tc the 

exclusive jurisdiction cf the Provincl al Judges Ccurt (Civil Division) and, if 

so, the nature cf these excepticns . We have concluded that there shculd be 

three exceptions to the exclusive juri sdiction cf the Provincial Judges Court 

(Civil Divisicn), which are as fcllcws : 

( 1) There should be the right tc transfer an acticn tc the Ccurt 

of (.)Jeen 's Bench where there is the consent of all of the 

•23 Supra n. 19. 

https://claim.23
https://cpt:i.cn


22 

parties to the action. A similar provision to this is found 

in s . 25.2( 1) of "The Provincial ,Judges Act" in regard to 

transfers from the Provincial Judge,s Court (Family Division) 

to a County Court or to the Court of' QJeen•s Bench. .. 
( 2) In cases where the defendant pleads a set-off or counter­

claim, any party should have the right to apply to the 

Provincial Judges Court (Civil Division) for an order 

transferring the action to the QJe,en ' s Bench on the ground 

that the set-off or counter-claim involves a matter beyond 

the jurisdiction of the new Court . Subsection 43( 1) of "The 

County Courts Act" contains a c,omparable provision with 

respect to the transfer of an action involving a set-off or 

counter-claim from a County Court to the Court of Queen's 

Bench . 

(3) There may be exceptional cases, which would be more 

appropriately dealt with in the Court of QJeen's Bench. 

Included within this category, for example, would be cases 

which, because of their intricacieis, are judged not to be 

especially suited to the expedi tiollls and surrrnary process of 

the Provincial Judges Court (Civil Divisi on) . To meet these 

exceptional cases, we think that any party should have the 

right to apply for a transfer of the action on the grounds 

that, having regard to the exceptional circumstances of the 

case, it would be proper for a transfer to be ordered. 

We have discussed whether the application for transfer in 

this third exception should be made to the Provincial Judges 

Court (Civil Division) or whether :it would be proper for the 0 

application to be made to the Cou1rt of QJeen 's Bench. We 

have concluded that the Provinc:ial Judges Court (Civil 

Division) is t he rrore appropriate forum in which to apply 

for a transfer of an action, for the following reasons . 

First, we think that the provinci,:11 court judges would be 
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11Pre knowledgeable of the p1ractice and procedure of small 

claims court and would, accordingly, be better qualified to 

assess the suitability of a g;iven case to be governed by its 

surrmary judicial process. Second, it is likely that the 

majority of litigants bringing or defending actions in this 

Court will be self-represented and we think that, for such 

persons, the informality of the Provincial Judges Court 

(Civil Division) would allow for a more suitable forum. 

We recommend: 

RECOMMENDATION 6 

That, subject to the exceptions set forth in Recomnendation the71 

jurisdiction of the Provincial Judges Court (Civil Division) be exclusive. 

RECCMMENDATION 7 

That the Provincial Judges Court (Civil Division) be given the statutory 

authority to transfer an action to the Court of Queen's Bench on the 

application of any party to an acti on in the following cases: 

(1) where there is the consent of all of the parties 

to the action, in which ease the transfer shall be 

ordered; 

(2) where the defendant pleads a set-off or counter­

claim and the Court is :satisfied that the set-off 

or counter-claim invol~•es a matter beyond the 

jurisdiction of the Court; or 
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{3) where the Court is satisfied that, having regard 

tc the exceptional circumstances cf the case, it 

would be proper tc de sc. 

(b) Monetary jurisdiction 

3. 18 The Ccrrmission has consi dered what maximum monetary jurisdiction tc 

give tc the Provincial Judges Court {Civil Divisicn). In its consultations 

with members of the Bar, the Study Group heard suggestions fer an upper limit 

which ranged from $2,000 tc $5,000. 24 As quieted earlier in cur Report , we 

wer e also informed by members of the legal prcfession that it may cost up to 

$3,000 in legal fees and disbursements fer a )Party tc try an action under Part 

I cf "ThE! County Courts Act" . 25 

3.19 Legislative refcrms introduced in r,ecent years elsewhere in Canada 

have expanded the monetary jurisdiction cf the small claims court 

considerably. In New Brunswick and Metropolitan Tcrcntc, fer example, the 

monetary jurisdiction has been raised tc $3,000, while in Nova Scotia, Prince 

Edward Island and British Columia, the limit has been set at $2,000. 

3. 20 There are three important matters tc consider in determining an upper 

limit fo1r the Provincial Judges Court {Civil IDivision) in Manitoba. The first 

is tc ensure that its jurisdiction is expansive enough that it includes these 

claims that would net be large enough tc reitain legal counsel. The second 

consideration is tc ensure that the jurisdiction is not sc high that the 

ability of parties tc represent themselv1es is substantially decreased. 

OtherwiSE!, the system may tend to become mere formalized and, consequently, 

24 The suggestions fer an upper limit from rnerrt>ers cf the fellowing District 
Bars wene as follows : from the Portage la Prairie District Bar, $2,000-$2,500; 
the Northern District Bar {The Pas and Flin Flcn) , $5,000; the Western District 
Bar, $3,000; the Northern District Bar {Thompson), $2,000 ; the Dauphin Di strict 
Bar, $5,000. 

25 See ~upra n . 13. 

https://5,000.24
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less conducive to self-representation. The third matter to consider is the 

extent of monetary jurisdiction which reasonably can be bestowed upon a 

Provincial Judges Court, having regard to the restrictions imposed by section 

96 of the Constitution Act, 1867, as earlier explained. 

3.21 In examining the first two factors just cited, we have concluded that 

the Provincial Judges Court (Civil Division) should have the jurisdiction to 

hear claims up to $3,000, exclusive of interest. We are also satisfied from 

the advice we have received from our constitutional consultant, Prof. Gibson, 

that $3,000 would be a permissible amount to confer upon provincial court 
judges. We accordingly recommend: 

RECOMMENDATION 8 

That the maximum monetary juri.sdiction of the Provincial Judges 

Court (Civil Division) be $3,000, exclusive of interest. 

3,22 Presently, small claims court has jurisdiction over any matter within 

the jurisdiction of the County Court.s of Manitoba where the amount involved 

does not exceed $1,000. The authority· of the County Courts extends to: 

- contracts; 

- debts; 

- torts except malicious prosecution and false i.mprisonment (these two 

exceptions are generally tried before a judge and jury: "The Q.leen 's 

Bench Act" s. 66(1)); 

- recovery of personal property including actions of replevin and detinue; 

· - interpleaders; and 

- trespass or injury to land. 

Express prohibitions include: 

- actions for injunctions; 
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- specific performance of contracts; 

- foreclosure or sale of mortgaged premises; 

- ejectment; 

- recovery of land; 
- administration of estates or trusts; o,r 

- trying the validity of any devise, bequest or limitation.26 

3,.23 As the Provincial Judges Court (Civil Division) will be an inferior 

court, 27 it will be necessary to define its jurisdiction in the reform 
legisllation. We have reviewed the author:1ty of the small claims courts in 

other provinces. We have also given con:i:ideration to the powers which have 

traditionally been exercised by judges of the county or superior courts so as 

not t.o offend any constitutional restrfotions which might be imposed upon 

provincially-appointed judges. Based upon t.he foregoing, we rec011111end: 

RECOMMENDATION 9 

That the jurisdiction of the Provincial Judges Court (Civil 

Division) be as follows: 

The Court, in addition to the jurisdiction given by any Act 

having the force of law in the province, has jurisdiction in 

(a) any claim or counterclaim for debt (whether payable in 

money or otherwise) or damages (including damages for 

26 Clause 27( l)(b) of "The County Courts Act" does not exclude a defamation 
action from the jurisdiction of the County Courts. We do not think that the 
Provincial Judges Court (Civil Division) should be empowered to hear defamation 
actions and this view is reflected in Recommendation 9 of our Report. 

27 An inferior court is "a court o,f special, limited, or statutory 
jurisdiction, whose record must show the existence and attaching of 
jurisdiction in any given case, in order to give presumptive validity to its 
judgment" . Black's Law Dictionary (5th ed.) at 700. 

https://limitation.26
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breach of contract) where the aroount claimed does not 
exceed $31000 exclusive of interest; 

(b) any action of replevin where the value of property 

distrained, taken or detained does not exceed $3
1
000; 

and 

(c) interpleader proceedin1gs where the value of the 

property in dispute doe:~ not exceed $3
1
000. 

The Court has no jurisdiction in an action 

(a) in which t he title to land is brought into question ; 

(b) in which the validity of any devise, bequest or 

limitation is disputed; 

(c) for the administration of estates or trusts; 

(d) for malicious prosc~ution, false imprisonment
1 

defamation; and 

(e) against any judge, justice of the peace or peace 

officer for anything dlone by him while executing the 

duties of his office. 28 

The court has no jurisdiction to award an injunction or 
specific performance. 

Composition of the Bench 

3. 24 We are not in a position to assess the effect the reforms reconmended 

in this Part of the Report will have upon the volume and pattern of small 

claims filings and hearings througholllt the province. We hope, however, that 
the following comments and observationis may be of assistance: 

Although section 12 of "The Provincial Judges Act" exempts "a judge , 
magistrate , or justice of the peace for any act done by him i n the execution of 
his duty", the exemption does not ext.end t o acts "done malici ously and without 
reasonable and probably cause" . 
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initially, two or three full ti1De small claims court judges could be 

appointed or assigned to the Civil Division: one resident in Wi nnipeg; 

a second bilingual judge resident in St . Boniface; and perhaps a third 

judge resident in Brandon. The Civil Division judges would develop 

special experience and give overall direction to the development of 

the small claims system. 

to the extent that time pennit:1, the full - time judges of the Civil 

Division could participate in a judicial circuit system within the 

general area of the judicial cent1re of his or her residence ; 

in centres outside of Winnipeg, St.Boniface and Brandon, the full-time 

judges could be assisted by provincial judges of the Criminal and 

Family Divisions who, in their re!gular work, sit in a large number of 

places. Consultation with the Chief Provincial Court Judge would be 

required in scheduling the appropriate circuits. 

in the major centres, filing off:Lces could be established, separately 
29or in conjunction w1th the Court; of Queen 's Bench . To foster use 

of the Court in roore reroote areas 1, filings by mail should be permitted 

and telephone consultations encour aged. 

Auxiliary Services 

(a) lPre-trial preparation 

3.25 As small claims court is int.ended to be structured for self­

representation, it is important that services are available to assist litigants 

in t lhe preparation of their trials . Prese,ntly, hearings may be longer and less 

stru<:tured than they need be, and relevant evidence may be omitted, because 

29 1;'he Provincial Judges Court presently has separate court offices in 
Winni.peg , Brandon , Portage la Prairie and Steinbach . Elsewhere, the court 
offic:es serve the Provincial Judges Court and the County Courts. 



self-represented litigants are unawarei of the trial process and the facts to 

tender in support of their case. We think that clerks should inform litigants 

of the small claims process generally and sU11111arize courtroom practice and 

procedure so as to allow the litigants to be better prepared . This would allow 
c:ases to be conducted more efficiently and thereby reduce the requisite aioount 

,. c,f "bench time". Since litigants will have been advised on the procedure of 

the Court, there should also be feweir adjournments and dismissals resulting 

from the absence of an important w:Ltness or document, than is the case 
p,resently. 

3.26 It is also important that clerks assist successful parties in the 
e,nforcement of their judgments, where n,ecessary. Instruction could include the 

choices of enforcement available and the manner of obtaining their execution. 

'Ihis task is presently performed by many County Court clerks who have 

recognized the need to assist self-r,epresented parties in this regard. We 
recommend: 

RECOMMENDATION 10 

That the clerks employed by th•~ Provincial Judges Court (Civil 

Division) inform litigants of the procedure of the Court and assist 

successful parties in the enforcement of their judgmentsI when 
necessary. 

('b) Mediation Services 

3.27 Mediation is the settlement of a dispute between two contending 
parties by the action of a neutral intermediary. Mediation has traditionally 

bieen associated with the resolution of labour disputes. More recently, 
however , it has been used elsewhere, 011 an experimental basis, as a corollary 

t,o the court system for the resolution of minor civil disputes. For example, in 

March 1982, the ~ebec government established an experimental mediation service 

in Montreal at the small claims court level. The experiment is limited to the 
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mediati,:>n of contractual cases under $500, for a one year period. From our 

correspondence with Le Ministere de la Justice, in Quebec, we have been 

informed that 73.8J of the cases heard have been settled successfully through 

mediatfon. 30 The success of the Q.lebec exp1!riment is echoed by the Windsor­

Essex Mediation Centre in Windsor, Oltari<>, which was established by the 

Canadia1n Bar Association in November, 1981 . The purpose of this Centre is to 

test mediation techniques in the resolution ,:,f minor civil disputes on a two­

year plllot basis. 31 The Executive Directo,r of the Centre has informed us 

that, of the cases referred to the Centre , 95J have been resolved through 

mediatiion and it has been learned that 87J of those agreements have resulted 
32in permanent and lasting solutions through a follow-up programne. 

3.28 Although it is too early to reach any conclusions on the success of 

mediati,on to resolve minor civil disputes, there appear to be several benefits 

arising from a mediation programme. First, i.t can reduce a litigant's cost of 

bringing or defending an action because it makes the preparation for trial and 

the co111duct thereof unnecessary. Second, the cost of the administration of 

justice for small claims may be reduced gi~•en that, at least based upon the 

evidenc,e adduced so far, the amount of "bench time" required is significantly 

reduced. Third, the not uncOl!IOOn problem1 of enforcing judgments obtained 

through the adjudicative process is minimiZE!d. It must, however, be realized 

that mediation can never be a sole solution to the adjudication of minor civil 

dispute,s. Disputes will not always bEi successfully resolved through 

mediati,on. The process is also a consensual one and some parties may not agree 

to enteir into mediation. This latter point is evidenced by the mediation 

system in Montreal where 34J of plaintiffs eUgible for mediation service have 

30 Letter dated December 10, 1982 from E. Robert Iuticone, Mediator with la 
Cour Provinciale: Division des petites creancE!S. 

31 The Centre was established with financial assistance from The Donner 
Canadian Foundation. 

32 Let.ter dated November 12, 1982 from Russell L. Horrocks, Executive 
Director of The Windsor-Essex Mediation Centn! . 
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rejected the opportunity to mediate.33 

3,29 The particular procedure ado1pted for mediation in the Windsor-Essex 

~~diation Centre depends upon whether the plaintiff has compromised his or her 

claim by the mediation process. That is, if the plaintiff accepts an award for 

less than the amount (s)he has claimed, minutes of settlement are prepared by 

the mediator, signed by the parties to the action and endorsed by a judge of 

the court. An order is then signed and entered by the court . Where the 

defendant agrees to the plaintiff ' s claim in full, no minutes of settlement are 

prepared; instead, the court order is simply signed and entered, with the 

consent of the parties. In either tnstance , if the defendant is unable to 

satisfy immediately the judgment in full, an appropriate payment schedule is 

drawn; so long as the defendant compHes with this schedule, the plaintiff is 

not entitled to enforce judgment for th4? full aroount which is outstanding. 

3. 30 In one sense, a mediation progranme for small claims is not that 

innovative a measure. Where action:3 are conmenced in the higher, more 

formalized courts, lawyers, broadly speaking, have performed the task of 

mediation in that they often seek to settle their client's case so as to avoid 

t he expense of a trial. From this perspective, mediation can be seen as a 

n,ecessary feature of a small claims court because it is especially designed for 
S◄:!lf-represented 11tigants. 

3.31 ~iation of small claims disputes in other jurisdictions is only in 

the experimental stage. It would, therefore, be inappropriate for us to propose 

the implementation of a mediation servi.ce throughout the province . Instead, we 
favour the introduction of a mediation service in Winnipeg, or another urban 

centre, on a pilot basis , after which time an assessment can be made as to the 
foasibility of its adoption in Manitoba1 on a selected or province-wide basis. 

n1ere has already been established in the private sector free mediation 

sE~rvices for resolving civil and criminal disputes through Mediation Services 

33 "The Canadian Bar Association National", June, 1982 at 16, col. 3. 

https://servi.ce
https://mediate.33
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of Winnipeg.34 With their assistance, we think that a pilot project coul d be 
implemented rather inexpensively in Winnipeg . We accordingly reconmend : 

RECOlMENDATION 1 1 

That a mediation prograume be established in Winnipeg, or another 

urban centre , on a pilot basis, for the purpose of resolving claims 

ccmnenced in the Provincial Judges Cc:>Urt (Civil Division) 1 f r om which 

the feasibility of a province-wide mediation system can be assessed. 

3.32 We offer the following further ,::iomments concerning the operation of a 

mediation service in Manitoba: 

mediation is especially appropriate for claims where the relationship 

between parties is continuous, such as with landlords and tenants, as 
opposed to relationships which are "one-shot" or episodic . 

it would be essential for the mediators on the pilot project to work 

closely with the clerks on staff so that where mediation fails, the 

parties have the opportunity to meet with a clerk to prepare 

themselves for trial . 

it would be especially appropriate for the mediator to receive special 

training in mediation techniqm!s. 35 Mediation Ser vices of Winnipeg 
might be willing to assist in th:is regard . 

for mediation to be successful,. we have been informed that promotion 

34 Mediation Services of Winnipeg was established by the Mennonite Central 
ConlDittee and its co-ordinator i s Mr. Murray Barkman, 202-818 Portage Avenue . 

35 In the Windsor -Essex Mediat ion Centre, the mediators underwent a twenty­
hour training session at the Neighborhood Justice Center of Atlanta, Georgia. 
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and cOIIJllunity awareness is cri.tical to the success of the project . In 

other mediation projects, the! staff has been actively involved in 

publicizing and promoting their existence. 

~,ocedural and Administrative Matters 

(a) Admissible evidence 

3, 33 As a small claims court is specifically designed for self­

riapresentation, it would be inappropriate for technical rules of evidence, such 

a:s hearsay, to apply as they do in the higher formalized courts. Instead, the 

basic principle regarding the admissibility of evidence should be relevancy. 

n1at is, all evidence that is relevant should be admissible so long as it is 

nc,t privileged evidence or evidence that is rendered inadmissible by any 

statute. This is also the provision regarding the rules of evidence in the 

small claims court of Cntario36 and Novc1 Scotia.37 We recomnend: 

REC()!MENDATION 12 

That the rules of evidence be not strictly applied in the Provincial 

Judges Court (Civil Division); but that everything relevant be 

admissible except privileged evidlence and evidence that is made 

inadmissible by statute. 

3,34 As it is essential that the parties discuss their cases freely 

and openly with the mediator to mediatE! successfully their dispute, it should 

b1~ provided that all c011111Unications made by parties during the course of 

36 "!:mall Claims Court Act" R.S.0 . 1980 c. 476 s. 98. 

3'7 "!:mall Claims Court Act" S.N.S. 1980 c. 16. 
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mediation are without prejudice and absolutely privileged. Similarly, the 

mediator should not be a competent or compellable witness in regard to 

statements or c011111Unications made to him or her during the course of 

mediation. A similar provision regarding the competency and compellability of 

marriage counsellors in proceedine;s under "The Family Maintenance Act" 

C.C.S.M. c.F20 is found in s.22(2) of that Act. We recommend: 

RECQolMENDATION 13 

That the legislation provide that all conmunications made by the 

parties during the course of rnediation are without prejudice and 

absolutely privileged. 

RECOMMENDATION 14 

That the legislation provide that a mediator is not competent or 

compellable to give evidence for or against any party with respect to 

statements, admissions or c0111Duni.cations made to a mediator during the 

course of mediation. 

(b) Restrictions on the use of the Coiurt 

3. 35 Some jurisdictions prohibit corporations and collection agencies from 

filing claims in small claims court in order to make the cour t a consumer's 

court . Unlike these jurisdictions, we do not thi nk that there should be any 

restrictions on the type of plaintiff that may commence an action in the 

Provincial Judges Court (Civil Division). Such restrictions prejudice the 

defendants in these actions who may not have the resources to defend their 

rights in the Court of Q.ieen 's Bench. They might also be held to be 

unconstitutional in view of s. 15 of the Canadian Charter of Rights and 
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Freedoms ("Charter ") which guarantees equality ''before and under the law" . 38 

3. 36 There are also jurisdictions which prohibit the use of legal 

representation in small claims court for the express aim of ensuring that the 

practice and procedure of this court will be designed for the self­

represented . To a large degree, we think that the use of lawyers in small 

claims cour t is self-regulating because most litigants will not be able to 

afford retaining counsel for claims of small stmS. There is also the 

constitutional validity of a denial o,f legal representation to consider given 

that section 7 of the Charter could be interpreted as guaranteeing the right to 

counse1.39 We accordingly reconmend: 

RECO!MENDATI0N 15 

That no class of plaintiff be excl1Jded from the Court . 

RECO!MENDATI0N 16 

That there be no restriction on the representation of parties 
by barri sters and solicitors. 

38 Section 15 of the Charter does not become operative until 1985. While it 
ts true that the English text of SE!ction 15 refers too "individuals" and 
therefore would not seem to apply to corporations, the French text is broad 
Emough to i nclude corporations . As to1 the applicability of other sections of 
the Charter to corporation, see Southam Inc. v . Director of Investigati on and 
f!esearch of the Combines Inv . Branchl'.1982] 4 WWR 673 (Alta. Q.B. ), r ev'd (not 
yet r epor ted) #15502!83 and #15529783 (Alta . C.A. ) ; See al so Balderstone v. R. 
[ 1983) 1 W.W.R. 72 (Man. Q.B.). -

39 Section 7 of the Charter reads a,s follows: "Everyone has the right t o 
life, liberty and securit y of the person and the right not to be deprived 
t hereof except in accordance with the p1rinciples of fundamental justi ce." 

https://counse1.39
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(c) Pre--trial procedures 

3.3'7 Presently, "The County Court Act" does net permit any pre-trial 

procedures fer small claims such as examinattons for discovery and notices for 

discovery of documents which are generally prevalent fer actions corrmenced and 

defended in the Court of Q.Jeen's Bench or a County Court (Part I) . 

3.3:s We think that there should be some prevision made for examinations fer 

discovery and for the production of documents in the Provincial Judges Court 

(Civil Division). In particular, we think that the Court should have the 

discretion to order an examination for discovery and the production of 

documents where it is satisfied that the SJ)E!cial circumstances of a case make 

it necessary in the interests of justice. A comparable prevision fer claims 

ever $1,000 is contained in Rule 42 of the :small claims court in Metropolitan 

Toronto, which is reproduced in the Appendix to this Report. Unlike the 

Q-ltario Rule 42, however, we de not think that the right to apply for these pre­

trial procedures should be restricted to clai.ms over $1,000 or any ether fixed 

sum; ra1ther, the right to apply should be allowed regardless of the monetary 

size cf the small claim. We reccillllend : 

REOOMMENDATION 17 

That the Provincial Judges Court (Ci1111 Division) have the 

authority to order an examination for discovery and a disccvery 

of documents for any action within the jurisdiction cf the Court 

where the Court is satisfied that the special circumstances of a 

case make it necessary in the interests of justice to de so. 

(d) Default Procedures 

3.3,9 Where a defendant fails tc file a1 statement of defence to a claim 

commenced in the Court of Q.Jeen 's Bench er the County Court (Part I), (s)he is 

considered to be in default and judgment may be entered against the defendant 
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in either Court. 40 There is no proc,~dure under Part II of "The County Courts 
Act" for a plaintiff to enter a default judgment against the defendant. This 

is because under the current system a defendant does not file a statement of 

defence, but rather must merely attend at the time of hearing to raise his or 
her defence to the action. 

3,40 The Conmission has studied whether a plaintiff should have the right 

to enter default judgment against the defendant in the Provincial Judges Court 

(Civil Division). This is a very difficult issue to resolve. en the one hand, 

it is admittedly cumbersome and time-consuming for plaintiffs, especially in 

rural areas, to attend at trial to p1rove what may be a straight-forward debt. 

en the other hand, however, it may be difficult in a self-represented system to 

determine in advance which claims are straight-forward and without defence. In 

particular , some self-represented def'endants may be unaware of the fact that 

they have a defence until they attend at the hearing or at least become 

involved in pre-trial preparation. There is also evidence that some 

plaintiffs' claims are inflated: in the small claims court of Winnipeg, in 

1979, for example, 141 of the small claims that were adjudicated upon were only 
41allowed in part. 

3.41 Given the possibility of exaggerated or unfounded claims, we have 
concluded that initially it would 11:>e preferable not to adopt a default 

procedure similar to that which takes place in the Court of Queen's Bench. We 

have also considered, as an alternative to that default procedure, a proof of 

claim system such as that adopted in the County Court Rules with respect to 

claims under $2,000.42 Again, however, we do not think that such a system 

40 
Where the plaintiff's claim is for a debt or liquidated ("sllll certain")

demand, or for the recovery of chattels, final judgment may be entered; 
otherwise judgment will be interlocut,ory only as· the plaintiff must prove to 
the court the aoount of his or her cla:Lm. See Q.ieen's Bench Rule 34 ff. 

41 
Of the 2487 claims adjudicated i1r1 the small claims court of Winnipeg in 

1979, 348 were allowed only in part. 

42 
Where a claim under $2,000 is conmenced under Part I of "The County Courts 

(CONTINUED) 

https://2,000.42
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would provide adequate protection to self-represented defendants. Experience 

may show, however, that some affidavit evidenc:e or other default procedure is 

possible so that a plaintiff need not personally appear at a hearing fer a 

claim to which there is no defence . It might also be found to be appropriate 

to requir,e defendants who wish to object to their claims to file a not ice cf 

intent to defend with the Court within a specified time period, as is the case 

with small claims in Oltaric and British Columbia. This practice would mean 

that onl}r those claims which are truly contested would be subject to the 

requirement of formal proof at a hearing. Tc facilitate the amendment cf the 

provisions regarding default procedure, we think that these should be 

incorporated in the rules of the Provincial Judges Court (Civil Division). 

This would enable the provincial court judges to assess their adequacy and to 
improve the procedures pertaining to default :in response to the new Court's 

experienc1!. We reccnmend : 

RECOMMENDATION 18 

That in the Rules cf Court initially adcpted, the current default 

procedure in the small claims court requiring proof of claim and 

am,unt at trial be retained. 

(e) Setting aside judgment 

3.42 '.l'here is no special procedure in the small claims court for a 

defendant to set aside a judgment when (s)he has not attended at the small 

claims hearing. Instead, the defendant is currently permitted an appeal by way 

42 (FOOTNOTE CONTINUED) 

Act" and served by registered or certified mail , a plaintiff is not entitled to 
enter default judgment until he submits affidavit evidence in accordance with 
the Practice Direction set cut in Schedule A to the County Court Rules, En. 
M.R, 214/'79, 



39 

cif trial de ncvo . We are cf the cpinion that there should be a special 

procedure tc vary or set aside a default judgment, similar to Qleen 's. Bench 

Hule 458.43 This would allow the small claims court the right on motion of 

the defendant tc set aside or vary a judgment on such terms as may be just. 

Similar previsions are alsc found in the small claims court legislation of 

Chtaric44 and Alberta45 We therefore reconmend: 

RECOMMENDATION 19 

That the Provincial Judges Ccurt (Civil Division) have the 

jurisdiction tc set aside or vary a judgment by default en such terms 

as may be just. 

(f) Appeal procedures 

3, 43 It is important that the decisions of the Provincial Judges Court 

(Civil Division) be subject tc review by an appellate tribunal. There is some 

jiurisprudence tc suggest that legislaticn will be consi dered unconstitutional 

i.f it purports to insulate decisions of any court or tribunal from review by a 

higher court, at least with respect to those decisions which pertain to the 

jjurisdiction cf an inferior court er ·t.ribunal. (See, fer example, Crevier v • 

.IIL.-G. Qlebec (1981) 127 D.L.R. (}:!) 1 (S. C.C. )) . 

3,44 Presently the decisions of thEi clerks in the small claims system are 

~l3 Queen •s Bench Rule 458 states that "The Court may set aside er vary a 
judgment by default on such terms as may be just ." 

lli4 S. 89(4) cf the "S'.nall Claims Court Act", R.S.O. 1980 c . 476 states that 
"The judge may set aside the judgment and permit the case to be tried on such 
terms as tc him seem just." • 

45 s. 55 cf the "Provincial Court Act" R.S.A. 1980 c . P-20 states that "The 
Ccurt may, en any terms it considers proper , set aside or vary any judgment 
entered by default." 
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subj,ect to an appeal on any ground. Th1e appeal is by way of trial de novo 

("new trial") in a County Court. · As a trial de novo on unlimited grounds is 

expensive and time-consuming (both for the litigant and for the court system), 

there is no need for the continuance of this present appeal structure unless 
there are strong reasons for its inclusion in the new court system. As small 

clatms disputes are to be decided by l egally trained judges in accordance with 

the rule of law and principles of natural justice, we do not see any 

justification for the retention of the pre:sent appeal structure. 

3,45 The choices available for an app,eal procedure are generally two-fold. 

The appeal could be by way of stated case or it could be an appeal on the 

reco,rd. Although an appeal by way of stat,ed case is a relatively simple appeal 

proc,edure, its critics suggest that it forces an appeal court to review a case 

''wi t.hout adequate factual underpinning", 46 An appeal on the record would , in 
our view, be a roore satisfactory procedlure. It would, however , require a 

tranrscript. This need not involve considerable expense ; in Saskatchewan, for 

example , the judges personally operate a tape recorder so that a court clerk 

need! not be present. 

3,46 Some jurisdictions, such as Nova Scotia, confine the grounds of appeal 

of ~1mall claims decisions to questions of' law and to cases where an excess of 

juri.sdiction or a denial of natural justice is alleged. Others, such as 

British Columbia, extend the grounds broadly to law or to fact . We think that 

the grounds of appeal should be confined! to law or mixed fact and law. This 

would provide the appellate court with sufficient jurisdiction to ensure that 

caSE!S are decided fairly in accordance wHh the rule of law but not extend so 

brocKily as to include issues of fact alone. The small claims clerks should 

infc>nn a party who wishes to appeal of the limits of the right of appeal and of 

the procedure involved, when so requested. 

3,47 The proper appeal forum is a more difficult question to resolve. 

46 R. v. r:utch Maid Dairy and Ice Cr~!am Co. Limited [1981) 3 W.W.R. 567 
(Man:-t.A. ) at 568-9, per Monnin, J.A. 
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Appeals from decisions rendered by the Provincial Judges Court generally 

proceed to the Court of Appeal. We do not think that the Court of Appeal 

should be the immediate appeal forum for self-represented litigants. Instead, 

w,:! favour a right of appeal on law or mixed law and fact to the Court of 

Queen's Bench.47 (Toe Court o:f Queen •s Bench will also exercise 

s1.ipervisory control over the Provincial Judges Court (Civil Division) as part 

of its inherent jurisdiction). Leave of the Court of Appeal should be required 

in order to appeal the decision cf the Court cf Queen's Bench.48 We 

r,ecommend : 

RECOMMENDATION 20 

That there be a right to an appeal from a decision of the Provincial 

Judges Court (Civil Division), on law or mixed law and fact, to the 

Court of Queen's Bench. 

RECOMMENDATION 21 

That leave of the Court of Appeal of Manitoba be required to appeal 

the decision of the Court of Queen's Bench. 

4'7 Toe Court of Queen's Bench, or it:s equivalent, is also an appeal forum 
fer small claims decisions in Saskatcheiwan, Alberta, and British Columbia. In 
Ontario, the Divisional Court is used. 

Rule 75.20(2) of the Judicature Act R.S.N.B. 1973 s. 73, am. S.N.B. 1979 
c. 36; further am. S. N. B. 1982 c . 3l~ provides for the following provision 
r,egarding leave to appeal of small clainns decisions : 

(2) Toe Court of Appeal may grant leave to appeal if 
(a) the judgment appealed from was wrong en a question of 
law and that there is a matte1r of general importance to be 
determined, or 
(b) the conduct of the proceedllng was sc unfair to the 
appellant as to constitute a milscarriage of justice. 



49 

42 

(g) Costs 

3.48 Presently, a successful party may be! awarded cests to a maximum cf 10% 

of the judgment sum plus disbursements in an all)'.)unt net to exceed 20% cf the 

judgment amunt. We think that the successf1Jl party should be allewed filing, 

service and witness fees and disbursements generally where the Court finds them 

te be reasonable and necessary. The issue as to whether the Court sheuld be 

able to award counsel fees is more difficult to reselve. Some provinces, such 

as British Columbia49 and Saskatchewan,50 do net allow their small claims 

court t,:, award counsel fees. others allew such fees but restrict the all)'.)unt. 

In ~ta1rio, for example, the court may award a counsel fee fer contentious 

dispute:s over $200 but only te a maximum cf' $50. 51 We think that, generally 

speaking, counsel fees should not be awarded by the Provincial Judges Court 

(Civil Division) because this Court is designed fer self-representatien. 

Therefere, if parties wish legal representaticm, they should de so at their own 

expense. Hcwever, we de not think that the Court sheuld be precluded from 

awarding ceunsel fees in special cases. For example, the Court might wish to 

award cieunsel fees against a party who has brought or defended an action 

unreasonably er in an action where the right to discovery is permitted. Aside 

from these special cases ,however, we preposei that no counsel fee be awarded. 

We recommend: 

RECOMMENDATION 22 

Tha'c the Provincial Judges Court (Ctvil Divisien) may award a 

successful party an allowance fer necessary disbursements but that no 

~ill Claims Act R.S.B.C. 1979 c. 384; am. S.B. C. 1980 c. 50, S.B.C. 
1981 c. 20, s . 56 . 

50 The .Small Claims Enforcement Act R.S.S. 1965 c. 102 s. 22, 

51 ~11 Claims Court Act R.S.O. 1980 c. 476 s. 104(1). 



counsel fees be generally awarded unless the Court is satisfied that 

the special circumstances of a ca:3e make it necessary in the interests 

of justice to do so. 

Enforcement 

3,49 The inability of judgment cri:!ditors to enforce small claims judgments 

!has been a cOIJIIIK)n complaint here and in other jurisdictions. Individuals are 

,:>ften unaware that the onus is on them to realize on their judgments, and the 

procedures can be complicated and frlllstrating to self-represented litigants. 

Enforcement is a conmon problem in all courts. In small claims courts, 

!however, there is the special concern to make the enforcement process ioore 

understandable to self-represented litigants while saving them time and 

additional expense. 

3.50 This objective of making the enforcement procedures ioore under­

standable to self-represented litigant.s can be achieved, at least in part, if 

the Court's clerks assist judgment creditors with the forms and technical 

procedures, as earlier recommended (see Recomnendation 10, ~ ) . 

Experience elsewhere suggests that mediation may improve the incidence of the 

successful satisfaction of judgments, especially if a system similar to that 

which has been established in the Windsor-Essex Mediation Centre, in regard to 

payment schedules, is implemented (seE! para. 3,29). Further involvement by the 

judiciary would also be beneficial. Experience in other jurisdictions has 

shown that when claims are adjudicated and the judges of the small claims court 

enquire as to the time and manner (lump sum or installment) of payment so that 

a reasonable and realistic payment schedule is devised, there is greater 

success in the judgment debtor's compliance with the order than is presently 

the case. 

3, 51 Judgments of the Provincial Judges Court (Civil Division) should be 

enforceable without the necessity of registering the judgment in another 

court. The court should have the same powers as the Court of C).Jeen•s Bench for 

enforcing its orders and judgments, as does the Provincial Judges Court (Family 

Division) pursuant to section 23(3.1) of ''The Provincial Judges Act" . 
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We recommend: 

RECOMMENDATION 23 

That the judgments of the Provincial Judges Court (Civil Division) 

be enforceable without being filed in .another court . 

RECCNMENDATION 24 

That the Provincial Judges Court ,(Civil Division) have the same 

powers as the Court of Q.teen•s Bencih for enforcing its orders and 

judgments. 

Hours of Business 

3,52 As the small claims court is open only during regular business hours, 

people who are unabl e to take time off work to file and attend ar e effectively 

denied access to the court. As well, lo:st wages can be a consi derable hidden 

eXJ)E!nSe for a litigant. Night court has p:roven to be overwhelmingly popular in 

Nova1 Scotia. In downtown Toronto, as w«~ll, there is night court for claims 

unde?r $500. In both Toronto and Nova Scotia, claims are adj udicated in the 

evening by lawyers with civil litigation experience, who sit on a rotational 

basi.s . We think that consideration should be given to having court sittings on 

some? Saturdays and some weekday evenings aind we so reconmend: 

RECOMMENDATION 25 

That consideration be given to provi.ding sittings in the Provincial 

Judges Court (Ci vil Division) on Saturdays and some weekday evenings. 
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CHAPTER J~ 

IMPLEMENTATION OF REFORM 

4.01 We discuss in this Chapter thee implementation of the recoomendations 

we have advanced in this Part of our Report on the Structure of the Courts. 

Subject to two exceptions, we merely list some of the matters which must be 

at.tended to, rather than to submit form.al recoomendations concerning the manner 

of' their execution. 

4.02 As with the recoomendations concerning the amalgamation of the County 

Co,urts and the Court of Q.ieen 's Bench, the implementation of the reforms set 

forth in this Report will require attention by the legislative, executive and 

ju1dicial arms of government. The basi.c matters which must be undertaken by 

each of these powers, often in coopercition with each other, are set forth in 

the following paragraphs. 

4,03 Legislative. The establishment of the Provincial Judges Court 

(Civil Division) will, of course, require enabling legislation. As the 

enabling legislation of the Criminal and Family Divisions is set forth in Parts 

Ill and IV respectively of "The Provinc:ial Judges Act", it seems logical that 

the legislation comprising the Civil Division form a Part of the same 

statute.Its insertion in this Act would also make unnecessary the enactment of 

several general provisions concerning the Court which comprise Parts I and V of 

this Act. We recommend: 

RECOOENDATION 26 

That creation of the Provincial Judges Court (Civil Division) be 

achieved, so far as legislation 1.s concerned, by amendment to "The 

Provincial Judges Act". 
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In Part I of this Report we recomnended the repeal of "The County Courts Act" 

wh:lch encompasses the present legislatio,n concerning the adjudication of small 

claims. 

4.04 Executive. It will be nec1!ssary for the Lieutenant-Governor-in-

Council to appoint full-time judges to the new Court in accordance with Part I 

of "The Provincial Judges Act". Judicial centres of the new Court will require 

de:3ignation as will the court facilities,, services and budget. 

4,05 Judicial. The full-time judges of the Court will need to establish 

a ,~ircuit and assignment system in consultation with the Chief Provincial Court 

Judge. Although we should point out thc1t it has generally been the practice in 

Cai1ada to set forth much of small claims practice and procedure in the enabling 

legislation, we think it advisable that the Provincial Court Judges draft rules 

regarding practice and procedure. Th«!re needs to be legislation in "The 

Provincial Judges Act" to authorize the judges of the Civil Division to draft 

rules of practice and procedure for small claims. Accordingly, we recommend: 

REC<l1MENDATION ZT 
That the legislation give the authority to the judges of the 

Provincial Judges Court (Civil Di.vision) to draft rules of 

practice and procedure. 

4.06 A matter to which considerable attention will be required is with 

re:spect to the place of filings and heiarings of the new Court. Presently, 

small claims court is governed by the s,1me rules regarding the determination of 

the proper place of the filing and hear:ing of an action as the County Courts 

(Part I) and the Court of ~een 's Bench.. That is, the pleadings and hearing of 

an action generally take place in the j1udicial district in which the cause of 

action arose (in whole or in part), c:>r in which the defendant resides or 

carries on business. In Part I of this Report, we put forward a proposal for 

consideration of the Court of ~een's Bench which we thought might result in 
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52l!reater flexibility and accessibility for litigants. We also rec01J111ended 

t ,hat there be one judicial district in Manitoba with several hearing and filing 
centres throughout the Province. Thes1e facts may wish to be considered by the 

Provincial Judges Court (Civil Division) in determining the appropriate places 

for filings and hearings of small clain.s. 

4.07 There are a number of administrative matters which must be attended 

to . These include the appointment of clerks, whose duties will include 

informing lit igants of small claims procedure prior to the hearing and 

a1ssisting successful parties in the enforcement of their judgments (See 

Ftecomnendation 10, supra ) . In this respect, it might be considered 

cippropriate to draw upon the established expertise of clerks who presently 

cidjudicate small claim disputes . Staff for the mediation pilot project must 

also be appointed. Provision for new gowns and stationery will be necessary. 

It is very important that there be appropriate facilities for the filing and 

hearing of small claims disputes . 

4. 08 Considerable attention should be given to the information and forms of 

the new Court. They are presently insufficient in comparison to that used 

elsewhere. For example, some defendants complete the Notice of Objection form 

ilnadvertently, while meaning only to st.ate the elements of their defence to the 

claim. Some provinces, such as Saskatchewan have a variety of claim forms, 

each suited to a particular type of claim. Many claim forms provide step-by­

Btep instructions to the plaintiff regarding the completion, filing and service 

<>f the claim on the defendant. As well, a defendant is normally notified on 

the claim form of the consequences that may follow in the event (s)he takes no 

further action. Publications providi:ng much roore information to the public 

about bringing or defending a small claims suit are also available in other 

provinces, notably British Columbia. WE! recolllllend: 

Supra n . 1 , at 26- ZT . 52 
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REC01MENDATI0N 28 

That ◄:::onsiderable attention be given to the information and forms of 

the Provincial Judges Court (Civil Division) so that the public will 

be bE!tter informed of the practice and procedure for bringing or 

defending a small claim for adjudication. 

4.09 Not only is it advisable that the information and forms of the new 

Court be improved; it is also important that considerable attention be given to 

publicizing the existence of the Provincial Judges Court (Civil Division) to 

society as a whole. We referred to the precept in Chapter 2, and we repeat it 

here, that knowledge is an essential tool for the exercise of substantive 

rights. Unless the existence and function of the new Court are broadly 

publicizeid, it is unlikely that the Court will be used by all segments of 

society, including those with low or rooderate means who might otherwise be 
alienated from the civil court system. Accordingly, we rec0111nend: 

RECO'1MENDATI0N 29 

That considerable attention be given to publicizing the existence 

and function of the Provincial Judges Colllrt (Civil Division) so 

that the public will be more aware of the existence of the small 

claims court in Manitoba. 

4.10 It will be necessary to have a period of time between the date 

legislation is passed and the operative date of the legislation. The executive 

will neE!d to assign or appoint judges to the new court and these members of the 

judiciary will require time to prepare the rules of practice and procedure for 

small c:laims. There are also several other executive and administrative 

matters, some of which we have described in this Chapter, which must be 

attendeci to before the Court is fully constituted and able to "open its doors 

to the public". Based upon experience in otheir provinces, we rec0111nend: 



RECOMMENDATION 30 

That there be a period of at least six months between the date 

legislation is passed and the datE! the Court is fully constituted and 

operational , 

4. 11 It would be preferable for the operative date of the small claims 

legislation to precede or be simultanE!OUS with the effective date of the 

,:Ullalgamation of the County Courts of Manitoba and the Court of Queen's 

!Bench. This would ensure that the transfer of adjudication of small 

cJlaims from the County Courts to the Provincial Judges Court (Civil 

!Division) could be accomplished with afl little interruption as possible. 
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CHAPTER 5 

SUMMARY OF RE:COMMENDATIONS 

The reccnmendations of the Co111111ission are as fellows: 

1.. That the adjudication of small claims continue to be heard by a court 

rather than by an administrative tri.bunal, mediator er arbitrator. 

2.. That the small claims court have lee:ally-trained adjudicators. 

J. That the small claims court be associated with an existing court and that 

this court be the Prcvncial Judges Court. 

4. That a separate Civil Division of that court be created for the 

adjudication of small claims. 

5. That the court for the adjudication cf small claims be called the 

Provincial Judges Court (Civil Division) . 

6. That, subject to the exceptions set ferth in Reccrrmendaticn 7, the 

jurisdiction of the Provincial JudgE!s Court (Civil Division) be exclusive . 

7. That the Provincial Judges Court (Civil Division) be given the statutory 

authority to transfer an action t;o the Court of QJeen 's Bench en the 

application of any party to an action in the fellowing cases: 

( 1) where there is the consent; of all cf the parties tc the 

action, in which case the transfer shall be ordered; 

(2) where the defendant pleads a set-off er counter-claim 

and the Court is satisfieid that the set-off er counter­

claim involves a matter beyond the jurisdiction cf the 

Court; or 
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( 3) where the Court is satisfied that, having regard to the 

exceptional circumstance:s of the case, it would be 
proper to do so. 

a:. That the maximum roonetary jurisdiction of the Provincial Judges Court 

(Civil Division) be $3,000, exclusive of interest. 

9, That the jurisdiction of the Provin•~ial Judges Court (Civil Division) be as 
follows: 

The Court, in addition to the jurisdiction given by any Act 

having the force of law in the province, has jurisdiction in 

(a) any claim or counterclaim for debt (whether payable in 

rooney or otherwise) or dlamages (including damages for 

breach of contract) where the aioount does not exceed 

$3,000 exclusive of inten!st ; 

(b) any action of replevin where the value of property 

distrained, taken or detained does not exceed $3,000; 
and 

(c) interpleader proceedings; where the value of the 

property in dispute does not exceed $3,000. 

The Court has no jurisdiction :Ln an action 

(a) in which the title to land is brought into question; 

(b) in which the validity of any devise, bequest or 

limitation is disputed; 

(c) for the administration of estates or trusts; 

(d) for malicious prosecution, false imprisonment, 

defamation; and 

(e) against any judge, justice of the peace or peace 

officer for anything done! by him while executing the 

duties of his office . 
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TI1e Court has no jurisdiction tc aW'ard an injunction or specific 

p1erformance. 

10. That the clerks employed by the Provincial Judges Court (Civil Division) 

inform litigants of the procedure of the! Court and assist successful 

partie:s in the enforcement of their judgments, when necessary. 

11. That a1 mediation programme be established in Winnipeg, or another urban 

centre, on a pilot basis, for the purpose c,f resolving claims co11111enced in 

the Pr1:,vincial Judges Court (Civil Division),, from which the feasibility of 

a prov:ince-wide mediation system can be assessed . 

12. That tlhe rules of evidence be not strictly aJPplied in the Provincial Judges 

Court (Civil Division); but that everything relevant be admissible except 

privUeged evidence and evidence that is mad,~ inadmissible by statute. 

13, That t.he legislation provide that all co11111unications made by the parties 

during the course of mediation are without prejudice and absolutely 

privil,eged. 

14. That the legislation provide that a m,ediator is not competent or 

compellable to give evidence for or agai111st any party with respect to 

statements, admissions or co11111unications rnade tc a mediator during the 

course of mediation. 

15. That no class of plaintiff be excluded from the Court. 

16. That 1;here be no restriction on the representation of parties by 

barristers and solicitors. 

17. That the Provincial Judges Court (Civil Division) have the authority to 

order an examination for discovery and a discovery of documents for any 

action within the jurisdiction of the new Court where the Court is 

satisfied that the special circumstances of ,:1 case make it necessary in the 

interests of justice to do so . 
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18. That in the Rules cf Ccurt initially adcpted, the current default procedure 

in the small claims court requiring procf of claim and amount at trial be 

retained . 

19. That the Prcvincial Judges Ccurt (Civil Diviscn) have the jurisdiction to 
set aside or vary a judgment by default en such terms as may be just. 

20 . That there be a right to an appeal from a decision cf the Provincial Judges 

Ccurt (Civil Division), on law or mixed law and fact, to the Ccurt cf 

Q.ieen's Bench. 

21. That leave of the Ccur t cf Appeal of Manitoba be required to appeal the 

decision of the Ccurt of Q.ieen's B4~nch. 

22. That the Provincial Judges Ccurt (Civil Divisicn) may award a successful 

party an allcwance for necessary disbursements but that no counsel fees be 

generally awarded unless the Ccurt is satisfied that the special 

circumstances cf a case make it nec:,essary i n the interests of justice to do 

sc. 

23. That the judgments cf the Prcv:incial Judges Ccurt (Civil Divisicn) be 

enforceable withcut being filed in another ccurt . 

24. That the Provincial Judges Ccurt (Civil Divisicn) have the same powers as 

the Ccurt of Q.ieen 's Bench for enfc:,rcing its crders and judgments. 

25. That ccnsideraticn be given tc prnviding sittings in the Provincial Judges 

Ccurt (Civil Division) on Saturdays and scme weekday evenings . 

26 . That creation cf the Provincial J·udges Ccurt (Civil Divisicn) be achieved, 

sc far as legislation is concerned, by amendment tc "The Provincial Judges 

Act", 

zr. That the legislation give the authority to the judges of the Provincial 

Judges Ccurt (Civil Division) tc draft rules of practice and procedure . 
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28. That considerable attention be given to t he infcnnation and forms cf the 

Provi ncial Ccurt (Civil Division) so that the public will be better 

informed of the practice and procedure fe r bringing er defending a small 

clairn for adjudication. 

29. That considerable attention be given to publicizing the existence and 

funct ion of the Provincial Judges Court (Civil Division) so that the 

public will be more aware of the existenc:e of the small claims court 

in Manitoba . 

30. That there be a period of at least six months between the date legislation 

is passed and the date the Court is fully Clonstituted and operational. 

This is a Report pursuant to subsections 5(2) and (3) of "The Law 

Reform Commission Act" signed this 7th day cf March 1983. 

~ 
Qi?i;;:•.= 
Knox B. Foster, Carmissioner 

D. Trevor Anderson, Caamissioner 

Geraldine MacNamara, Conlllissioner 

/!-~~ 
M. Anne Riley, Carmissioner 

NOI'E: In view of their positions, Judges Lcckwood and Thcmpson did net attend 

any cf the meetings nor take part in any cf the discussions dealing with the 

matters covered in this Report. They are therefore net signatories hereto . 
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APPiENDIX 

RULE 42 OF THE RULES OF THE PROVINCIAL COURT (CIVIL DIVISION) R.R.O. 1980, 

REX,. 806 

DISCOVERY 

42-(1) Except as provided in this rule, no discovery is permitted. 

( 2) In an action where the aioount claimed exceeds $1,000, exclusive of 

interest, a judge may, on the application of a party and if satisfied that the 

special circumstances of the case make it necessary in the interests of 

justice, order discovery between the parties on such terms as to costs and 

otherwise as he may direct. 

( 3) Where the discovery is tc take the form of the examination of a party, 

the judge may in his discretion giv·e directions as to the scope of the 

examination, whether it is tc be by written questions and answers er by oral 

examination, and if by oral examinatio11 before whom it is to be conducted or 

recorded. 

(4) The judge may, upon the application of a party to any action and upon 

such terms as he deems proper, make an order fer the detention, preservation, 

inspection or measuring of any propert.y that is the subject of the action, or 

as tc which any question may arise, and for all or any of these purposes may 

authorize any person to enter upon er into any land or building in the 

possession of any party to the action, and may authorize such samples tc be 

taken or observations, plans or models tc be made or experiment to be tried, as 

are necessary or expedient for the pu,rpose cf obtaining full information or 

evidence. 

( 5) The judge may, upon applicatio1n of a party tc any action, upon notice, 

and upon such terms as he deems proper , make an order fer the production and 

inspection of any books, wri tings, i1nstruments or documents , relating tc er 

a,ffecting the question i n issue and in t he possession, power, custody er 
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control cf any other party to the action, at such time and place as he appoints 

and in default of such production for inspection as so directed the judge may 

in hi:s discretion exclude such books, writings, instruments er documents from 

being given in evidence in such action. 
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	CHAPTER I 
	INTHODUCTION 
	Terms of Reference 
	1.01 In May 1981, the Manitoba Law Reform Comnission received a request from the Honourable the Attorney-Gene·ral to enquire into and consider certain matters pertaining to the structure and the organization of trial courts in Manitoba. 
	1.02 In particular, the Comnission was asked to study the possible merger of the Court of Q.Jeen's Bench and the County Courts of Manitoba. Also requested to be included in this study were the following topics: 
	(a) 
	(a) 
	(a) 
	means to ensure or improve the speedy, inexpensive and appropriate adjudication of small claims;; 

	(b) 
	(b) 
	whether there should be any transfer or return to the courts of work now being done by various spE!Cial tribunals; and 

	(c) 
	(c) 
	any other modifications of the jurisdiction, structure or operation of the trial courts that would benefit the administration of justice in the province. 


	1.03 In September, 1981 the Commission requested and received approval f rom the· Honourable the Attorney-General to defer the consideration of the topic r eferred to in sub-paragraph (b) above since this would involve a very large study of all administrative tribunals in the Province and delay report on the other areas of the reference. 
	1.04 The Comnission decided to deal with the remaining aspects of this 
	1.04 The Comnission decided to deal with the remaining aspects of this 
	2 
	ref,erence in two parts. In Part I, we enquired into and recommended the amalgamation of the Court of Queen 's Bench and the County Courts to form one superior court of general jurisdiction in Manitoba. <A.Ir recommendations have 
	been published in a Report issued on Oc,tober 25, 1982. In this second Part of the reference on the structure of the trial courts, we examine the small claims system, currently governed by Part II of "The County Courts Act" . 
	1 

	1.05 Aside from our general terms of reference concerning the small claims system, the Coomission was specifically requested to study the concerns expressed about the training of clerks (who currently hear these matters), and to address the possibility of annexing the small claims system to the Provincial Judges' Court, rather than the County Courts of Manitoba, as pre.sently. The third specific feature of this enquiry was to consider increasing the roonetary jurisdiction of the small claims court. 
	1.06 In this Part of the Report, we, shall attempt to address these issues as they relate to all of the other featuires of the small claims court. This involves a discussion of the nature of the court, what its objectives should be and what changes should be recommended to the small claims court having 
	regard to these objectives. 
	1 .07 As in the first Part of this Report, only general reconmendations have been made, because the Commission is of the opinion that the Legislature, the executive and the judiciary, each in it:3 proper sphere of responsibility, are roore qualified to deal with the details of implementation. 
	Structure of Report 
	1.08 The structure of this Part of the Report is as follows. Chapter 2 WE! have borne in mind in framing our proposals for an appropriate system for dealing with small claims. What then 
	sets out the general objectives that 

	Report on the Structure of the Courts~ Part I: Amal~amation of the Court of Queen 's Bench and the County Courts of anitoba (1982) 2 M.L.R.C. 
	3 
	follows is a su!llllary of the present system for the adjudication of small claims and an assessment of that system in light of those objectives. In Chapter 3, we examine particular issues rega1rding a small claims court and make recommendations for the changes and new measures we think to be needed or desirable. Implementation of these reco!llllendations is dealt with briefly in Chapter 4. Chapter 5 sets forth a sun10ary of our recommendations. 
	1.09 This Part of our Report on the Structure of the Courts presupposes that the Court of QJeen 's Bench and the County Courts of Manitoba will merge to form one superior trial court of general jurisdiction in the Province. Accordingly, references in this Part of the Report to the Court of QJeen •s Bench are to an amalgamated Court. 
	Hearings and Submissions 
	1.10 The COl!lllission appointed a small study group which held meetings throughout the province with bar associations to gain the views of the legal profession on the matters under discussion in Part I and Part II of this Report. These included meetings with the Central Bar Association at Portage la Prairie, the Western Bar Association at Brandon, and the Dauphin Bar Association at Dauphin. The group also met with the Northern District Bar (The Pas and Flin Flon) at The Pas and the Northern District Bar (T
	1. 11 The group met with the Chief' Justice of Manitoba, the Chief Justice of the Court of QJeen•s Bench, the Chief Judge of the County Courts and the Chief Judge of the Provincial Judges Court.. In addition, there were meetings with other members of the Bench and Bar in Brandon, Winnipeg, and St.Boniface. 
	. 1. 12 By letters and notices, the study group solicited as well the observations and opinions of members of the Bench and Bar and of various organizations or associations of lawyers. Some informative and helpful letters wer e received. The study group had the benefit of di scussions with invited groups of lawyers with special experience in particular fields of practice. 
	1,13 The Conrnission has also been given much assistance by the Prothonotary and members of his office, and by those involved in the study and administration of small claims courts ln other provinces. 
	_Acknowledgments 
	1.14 We express our gratitude to those who responded so helpfully to our requests for information and opinions. Cx!ce again we wish particularly to acknowledge the advice and assistance of Harold St.George Stubbs, Q.C. , Secretary Emeritus of The Law Society of Manitoba, who was a member of our study group. 
	1. 15 We also wish to record our gratitude to Professor R. Dale Gibson of the Faculty of Law, University of Manitoba. The Commission engaged Prof. Gibson as a consultant with respect to the constitutional issues which became relevant in studying the options of reform to the present system of small claims adjudication. The major conclusions of Prof. Gibson are briefly summarized in Chapter 3 of this Report. 
	1.16 We also appreciate the as~1istance given to us by Professor Janet Baldwin, of the Faculty of Law, llniVE!rsity of Manitoba, who made available to us two studies she had done on the Manitoba small claims court: one for the Eighth Annual Workshop on Comnercial and Consumer Law, and the second one for the 1980 Canadian Institute for the Administration of Justice Conference on ~11 Claims Courts. Funds for both of these studies were provided by the University of Manitoba. 
	2
	3 

	2 
	Papers published in Jacob S. Zieg,el (ed.) Papers and Conrnents delivered at the Eighth Annual Workshop on and Consumer Law ( 1980) . 
	Comnerci.al 

	3 The proceedings of the Canadian Institute for the Administration of Justice Conference on Small Claims Court, held in Toronto in September 1980, are unpublished. Some of the proceeding:J from a later conference in January, 1982, sponsored by the Institute on "Small Claims and Access to Justice" are published in (1982) 20 Alta. L. Rev. at 314, 326 and 475, 
	5 
	CHAPTER 2 
	OBJECTIVES OF A SMALL CLAIMS COURT 
	Purpose of this Chapter 
	2.01 The purpose of this Chapter is to determine the appropriate objectives of a small claims court system and to examine the existing small claims court system in light of those objectives. The identification of the objectives will form the basis of our recommendations concerning the reform of the existing Court which will be set forth in the succeeding Chapter. 
	The Objectives 
	2.02 It is our view that a small claims court should provide a simple , accessible and effective forum for resolving certain kinds of legal disputes in accordance with the rule of law, as indeed should all other courts. In the following paragraphs, we describe i.n greater detail these basic goals or objectives as they specifically apply to a small claims court. 
	2.03 Simplicity. The practice and procedure adopted for a small claims court must be simple and informal so that it allows parties to represent themselves as effectively as possible!. The formality of the higher courts is unsuitable for small claims particula1rly if one bears in mind the expense of legal representation. Accordingly, care must be taken to ensure that the. judicial process is relatively straightforward so that it is readily comprehended by those who are not involved as lawyers with the court.
	2.04 Accessibility . It is important that everyone have the opportunity to bring a small claim for adjudication. This will encourage confidence in our legal institutions. There are generally three steps which must be followed for a small claims court to be accessible.. First, in keeping with the fundamental precept that knowledge is an essenUal tool for the exercise of substantive 
	6 
	riglnts, its function must be widely knoi.m by the general population. Second, the court must take care that the adjudicative process is inexpensive for its users. The third requisite step for accessibility involves geographic and other considerations; ideally, the court :3hould have facilities for filings and hearings throughout the province so that, regardless of place of residence, a person may bring a small claim without considerable inconvenience or expense. 
	2.05 Effectiveness . For a small claims court to be an effective forum, there must be a prompt and speedy resolution of disputes. The pre-trial procedures in the other, roore formalized courts which define the facts and issues in dispute result in delay and are generally inappropriate for a court which encourages self-representation. For a small claims court to be eff'ective, users must be confident as well that a judgment is worth receiving. In a wholly satisfactory system, it must be possible for a succes
	2. 06 These hallmarks of simplicity,, accessibility and effectiveness are ine,xtricably interlinked; each without the other would be incomplete and unfulfilled. It is our view that their presence would assist in providing a high standard of justice in adjudicating small claims. A further point to emphasize in discussing the court's primary purpose i s that, like any court, it should be governed by a duty of fairness and be bound by the rule of law. In this manner, its standard of justice should mirror the q
	2.07 Although the quality of justice in a small claims court should not be perceived to be inferior to that of the traditional higher courts, it must be emmred that the costs of providing a small claims service do not become too disproportionate to the total amount of claims at stake. This need to be mindful of the costs in administering small claims must be balanced against the objective of providing an accessible and effective court that is procedurally fa:ir and governed by the rule of law. The ultimate 
	The Present System 
	2.08 The Legislature reccgnized the need fer an effective small claims system when it enacted Part II of "The Ccunty Geurts Act", C.C.S.M. c. C260, in 1971 fer the purpcse cf enabling pecple tc enforce their rights mere cheaply 
	4 

	than was pcssible at the time.The legislaticn replaced "The Small Debts Reccvery Act, which had established a quasi-criminal precess for reccvering small liquidated7 debts through the (now defunct) Magistrates Ccurt. The new legislation brcadened the scope cf recovery fer small claims tc include any matter within the jurisdiction of the~ Ccunty Geurts where the a!OC'unt invclved 
	5 
	116 

	dces net exceed a specified amcunt, cu:rrently $1,000. 
	2.09 The present legislation under Part II cf the Act empowers Ccunty Ccurt clerks and judges to hear small claims. In practice, all but a few claims are adjudicated in the first instance by clerks; since 1980, fer example, less than 
	2% cf the total number cf small claims adjudicated in Manitoba have been heard by Judges, as cppcsed tc clerks. Hearings take place in approximately 19 centres situated thrcughcut the provinc:ie. Attempts have been made tc establish a circuit or rota system involving the dczen er sc clerks whc hear small claims in Manitoba so that the clerk whc precesses the claim is net the one whc !hears the action. This has net be,en pcssible lately, hcwever, because of 
	8 

	4
	• S.M. 1971, c. 77. This initial legislation applied only tc the Winnipeg ,area. In 1972, this Act was replaced with legislation which applied tc all cf Manitcba. See S.M. 1972, c. 38. 
	5
	' See Legislative Assembly cf Manitcba, Debates and Prcceedings vcl. XVIII, Third Sessicn, 29th Legislature at 2861 ff. for a discussicn concerning the objective cf intrcducing the small clai.ms system tc Manitoba. 
	6 ' 
	R.S.M. 1970 c. S140. 
	'7 Black's Law Dictionary (5th ed.) at 838 defines "liquidated" as t·, [a]scertained ; determined; ... made clear er manifest" . 
	8 
	The number cf small claims decided by Judges relative tc the tctal nuni>er cf small claims adjudicated thrcughcut Manitoba is: ( 1981) 68 cut cf 4,695 or 1.45%; (1980) 74 cut of 4,930 er 1.50%.. 
	8 
	limitations of budgets and personnel. 
	2.10 A-small claims action is cOlllllenced in the ordinary manner by filing a simple statement of claim in the appropriate County Court office. Assistance .! wi.th the mechanics of completing the claim is offered by the court clerks, but nc, legal advice is given as the clerks are not lawyers. A hearing date and ti.me is affixed to the claim by the clerk in question who then instructs the plaintiff to serve the defendant(s) personally, by leaving the form with an adult at the defendant's residence, or by re
	2.11 If the defendant prefers the action to be heard by the ioore formalized procedure normally used for larger County Court claims, (s}he may do so by fi.ling a form called a "Notice of Cbj«~ction• The action will then proceed under Part I of "The County Courts Ac:tand a statement of defence will be re!quired before the action proceeds to trial before a Judge. In the event no Notice of Objection is filed, consent to proceed in the small claims court is presumed. As no statement of defence :is required in s
	11 
	11 

	Queen 's Bench. 
	2. 12 The forum and scope of an app,eal from a small claims decision depend u1pon who adjudicates at the hearing. If a claim is heard by a clerk, there is a1r1 appeal to a judge of the County Court on any ground and the matter is heard by way of trial de novo ("new trial"),. Appeals from a decision of a Judge sitting at the small claims hearing or at the trial de novo are to the Court of Appeal and are, by the Act, limited to questions of law alone. 
	Assessment cf Present System 
	(a) Simplicity 
	2,13 Toe practice and prccedure adcpted by the small claims ccurt is simpler and toore infcrmal than that adcpted by the Court of Q.leen 's Bench er the County Courts (Part I). Aside from the initial statement of claim, nc other fcrm is required tc be completed and filed with the court. Although scme limited assistance is given tc a plaintiff in completing a statement cf claim, there is little ether help given gene,rally to prepare the litigant for his er her hearing. In additicn, the written infcrmaticn an
	2. 14 Toe simplicity achieved by the small claims court in Manitoba may be frustrated if the defendant proceeds under Part I cf "The County Courts Act" er files a Notice of Objection. NoticE!S cf Objection de occur despite the fact that a defendant must pay into ccurt security for ccsts in an aroount tc be determined by the clerk or judge (.s:ee s . 88( 1) of the Act). Studies have shewn that where a defendant objects to the small claims ccurt prccedure, fewer 
	11 

	plaintiffs pursue their claims than is the case when nc Nctice cf Objection is filed . In Winnipeg ( 1979) , for instance, cnly 16.6% cf the claims tc which a Notice-cf <l>jecticn was filed ever went tc trial as ccmpared with the 59% that 
	9 See infra , para. 4.08. 
	lO S. Weller, "Success in Small ClaiLms: Is a Lawyer Necessary?" ( 1977-78) 61 Judicature 176 at 183, 
	11 
	The percentage cf Notices cf Cl>jecticn filed relative tc the nulli:>er of small claims filed, thrcughcut Manitcba is: 
	1981 1980 19791 1978 1977 1.95% 1.04% 2.51% 2.23% 2.03% 
	went tc trial when nc Notice of Objeoticn was filed. Tois may be due tc the fact that the majority cf these plain,tiffs did not wish to be self-represented in the more formal atmosphere cf the County Courts and cculd net afford legal representation given the amount cf their claim. In any event, the right of a defendant tc file a Nctice cf Objectllcn may be an impediment, especially where the parties tc a dispute are of different economic means such that one can afford legal representation and the ether cann
	12

	(b) Accessibility 
	2.15 Access to the present sma1ll claims system is restricted in the following respects: 
	1. Monetary jurisdicticn. The small claims court has jurisdiction to hear any matter within the authority cf County Courts as long as the, a11Vunt in dispute dces net exceed $1,000. The monetary jurisdiction cf the court has remained constant since September 1977 despite the fact that the Consumer Price Index fer Canada, All­items (Net Seasonally Adjusted) has risen over 651 since that date. More importantly, we have been infer­med by members cf the practising Bar that it may ccst up tc $3,000 in legal fees
	1

	In the Ccunty Court of Winnipeg ( 1979) 4,864 claims and 169 Nctices of Objection were filed. Of the 169 cbji~ctions filed, 28 er 16.61 went to trial. Of the 4,695 claims not objected to, 2',785 or 591 went tc trial. 
	3 We understand that legal fees of this range wculd involve senior counsel in a case cf considerable ccmplexity and wculd include preparaticn for and attendance at an examination fer discovery and possibly ether pre-trial procedures. 
	1

	11 
	setting of the County Court with legal representation 
	because the costs could exceed the amount of recovery. 
	A solution is to expand thE~ monetary jurisdiction of 
	the small claims court, whi,ch is specially suited for 
	self-representation, so that the admin istration of 
	justice becomes more accesslble to persons who require 
	judicial redress, regardlesH of the amount of their 
	claims. 
	2. Geographic. Generally, a1ccessibility to filing and hearing centres is adequate in Winnipeg and southern Manitoba. In the North, however, there are only three hearing centres: Flin Flon, Toe Pas and Thompson. People residing outside thos,e centres in the North must either bear the expense of travelling or forego their claims. Throughout the province, centres are only open during the weekdays. Many li.tigants may lose wages for the time they must take frorr.1 work in order to attend at court, because it i
	2. 16 Toe majority of plaintiffs using the small claims court are non­individuals(62.5% non-individuals; 37,5% individuals). Toe largest users are department stores, public corporations,finance companies, 7 
	11
	1114 
	15 
	16 
	1

	14 
	"Non-individuals" include corpo1rations generally, government agencies, finance companies, banks and department stores. 
	• 15 
	In the County Court of Winnipeg, in 1979, Sears was the most frequentplaintiff, filing 354 claims. More recent statistics are not available. 
	16 
	In the County Court of Winnipeg, in 1979, the Manitoba Telephone System 
	was the second most frequent plaintiff, filing 197 claims. More recent 
	statistics are not available. 
	Finance companies were plaintiffs in 9.7% of all claims filed in 1979 in the County Court of Winnipeg. 
	17 

	12 
	banks and credit unions. It is important, in our view, that the small claim$ court be used by all segments of society, including those with low or moderi:1te means who might otherwise be aliEmated from the civil court system. For this to occur, it is obviously essential that the existence of the small claims court be widely known by the genE!ral population. Although a small informal pamphlet has been prepared and wri.tten for those who wish to use the court,, there has been less initiative taken in regard t
	18 

	(c) Effectiveness 
	2.17 Toe small claims system is speedy, in part, because actions are required by statute to be scheduled for hearing between 21 and 60 days from the filing of the statement of claim (s. 88(3)). Statistics regarding hearings in Winnipeg, from the years 1977 and 1979 indicate that the mean time from the filing date to the date of decision was 60 days. Should a Notice of Objection be filed, however, the action is heard under Part I of "The County Courts Act", and a decision takes considerably longer.. In the C
	alm:ist one-third were decided more than 150 days 
	later.
	19 

	2.18 Toe problem of enforcing judgments is, by no means, unique to the small claims court. However, special care should be given in small claims 
	court to provide information to self-1represented parties regarding the availability of and the procedure for garnishment orders, writs of execution, and so forth, so that their judgments an~ IIX)re likely to be effective. We understand that assistance is often given informally by helpful County Court 
	18 
	Banks and credit unions were plaintiffs in 6.~ of all the claims filed in 1979 in the County Court of Winnipeg. 
	9 O:f the 16.6% of small claims which go to trial after a Notice of Objection is fi led, 8,70/16.6 = 52.4% were decided IIX)re than 100 days after the filing of the Notice of Objection and 5.2/16. 6 = 31.3% were decided more than 150 days after the filing of the Notice of Objection. 
	1

	13 
	clerks in preparing garnishment orders and writs of execution for judgment creditors in the small claims court. 
	(d) The quality of justice 
	2. 19 As we have said earlier in this Chapter, a small claims court, like any court, should be governed by a duty of fairness and bound by the rule of law; the quality of justice should not be, nor be perceived to be different from that dispensed in other courts. The clerks serving as adjudicators in the current system have striven admiraibly to meet these standards and their conscientious service merits grateful acknowledgement. The fact remains, however, that although the monetary s,ize of a claim may be 
	2'.20 Aside from these improvement:s which can be made to the existing court, there is the ioore practical issue of the organization of a small claims system in the event the Court of Queen's Bench and the County Courts of Manitoba are merged to form one superior court of general jurisdiction, as we recommended in Part I of this Report. The question which must be addressed is whether the small claims court should be part of this new superior court or of another, or whether small claims should be handled by 
	14 
	the more specific issues pertaining to thi~ overall improvement of the system insofar as its simplicity, accessibility and effectiveness are concerned . 
	15 
	CHAPTER 3 
	RECOMMENDATIONS FOR REFORM 
	Overview 
	3.01 Chapter 3 outlines the prope>sed structure of the small claims court in terms of its place in the legal system in Manitoba, the type of forum to be reconmended and the procedures to be followed. Our reconmendations concerning the specific aspects -of the structure of the Court and its practice and procedure are made in light of the ob,jectives discussed in Chapter 2. 
	Possible Structures 
	3.02 The COIIIDission has consider«~ whether small claims should continue to be adjudicated by a court or whether there is a m::>re appropriate forum for the hearing of these disputes. The options in lieu of a court structure which we have considered are as follows: 
	(1) 
	(1) 
	(1) 
	mediation; 

	(2) 
	(2) 
	arbitration; 

	(3) 
	(3) 
	adjudication by a provincial administrative tribunal. 


	In the following paragraphs, we compa1re each of these systems with that of the traditional court structure. 

	3.03 Mediation can be a successful method of resolving disputes but it can 
	3.03 Mediation can be a successful method of resolving disputes but it can 
	" only be effective alongside one of the other systems. In mediation a third party acts as a catalyst in bring:Lng parties to their own solution. The decision is a consensual one in that it is reached via the agreement of all the parties to the dispute. It is obvious that under a mediation progranme there would be litigants who would not be able to reach agreement while others would not even wish to submit to the rnediaition process. If mediation is to operate, 
	16 
	the•refcre, it must exist as an adjunct to an adjudicative system. 
	3.04 Arbitraticnand adjudication by a special administrative tribu­nalhave also been studied. The structure cf an arbitraticn beard er an administrative tribunal could allow fer a simplified precess cf decision making , but we de net think that court procedure need be, comparatively speaking, any more complicated. Nor do we think that there would be any greater assurance of acc·essibility and effectiveness in an :arbitration er administrative tribunal str·ucture. There is also the cost cf the administration
	20 
	21 

	3.05 A court structure has the benefit cf being familiar to most Maniitcbans. Assuming the court was appropriately structured and organized, it wcuild also likely share the high degreE! of authority and prestige associated with the other courts in the province. Considering these factors, and the further point that the choices in lieu of a court system are net of themselves superior or distinctive in any respe,ct, we are of the view that the adjudication of small claims should continue to be heard by a court
	20 
	Arbitration is "An arrangement fer taking and abiding by the judgment cf selected person[s] in some disputed matter, instead cf carrying it to established tribunals cf justice, and is, intended to avoid the formalities, the 
	Arbitration is "An arrangement fer taking and abiding by the judgment cf selected person[s] in some disputed matter, instead cf carrying it to established tribunals cf justice, and is, intended to avoid the formalities, the 
	" 

	delay, the expense and vexation cf crdiniary litigation." Black's Law Dictionary (5th ed.) at 96. 
	21 
	The type of administrative tribunal. we considered would fellow gener ally the practice and procedure cf existing provincial beards which adjudicate individual rights through compensation schemes, such as the Workers' Cornpensaticn Beard. 
	17 
	REC01MENDATION 1 
	That the adjudication of small claims continue to be heard by a court rather than by an administrative tribunal, mediator or arbitrator. 
	Qualifications of the Adjudicators 
	3.06 We stated in Chapter 2 thalr. we felt it was important for the small claims court to be constituted in such a manner that no inference can be raised that the quality of justice receivecl by 11tigants in this court is different from that available in the other Courts. We also concluded that the court should be governed by rules of procedural fairness and by the rule of law. In order to achieve these and other objectives, the Conrnission is of the view that it is essential that the adjudicatcirs in the s
	3.07 Legally-trained adjudicators would be bett er able to assist self­represented litigants during the course of a hearing in that the contentious issues could be more clearly defined and the manner of introducing viva voce (oral) evidence be subject to greater supervision or control. Experience elsewhere would suggest that claims can be handled more expeditiously when the adjudicators are legally-trained. Legal training also encourages decisions to be go_verned by principles of law and so to promote great
	.. 3.08 We favour the legally-trained adj udicators to be full-time judges rather than lawyers sitting on a part-time, rotational basis. It is our view that the appointment of full-time judges is preferable because it would encourage a more developed degree of Hxpertise in the conduct and adjudication of small claims than would the appointment of lawyers sitting on a part-time rotational basis. The appointment of full-time judges is also more consistent 
	.. 3.08 We favour the legally-trained adj udicators to be full-time judges rather than lawyers sitting on a part-time, rotational basis. It is our view that the appointment of full-time judges is preferable because it would encourage a more developed degree of Hxpertise in the conduct and adjudication of small claims than would the appointment of lawyers sitting on a part-time rotational basis. The appointment of full-time judges is also more consistent 
	with the notion of an independent and professional judiciary. It would also brlng an element of prestige and authority to the small claims court to have full-time judges that would not be as evident with lawyers appointed on a part­tinae basis. We accordingly recommend: 

	.. 
	REC01MENDATION 2 
	That the small claims court have legc:1lly-trained adjudicators. 
	Organization of the Court 
	3.09 The Corrmission has considered three options in determining the ap;propriate place for the small claim11 court within our administration of ju:stice system. The court could be a~1sociated with the new Court of Queen's Be:nch or the Provincial Judges Court; oir it could be structured independently of the other courts in Manitoba. The advantage in joining it to one of the existing courts is that it would inherit the authority and prestige of that court and, accordingly, would not have to establish its ow
	3.10 A small claims court operating independently from an established court wc,uld be 11X>re costly to administer . n1e expense could be justified if there we!re a sufficient volume of cases but i t is unlikely that a distinct bench of sniall claims judges could be warranted, even when the expanded jurisdiction and other factors improving accessibility are taken into consideration. 
	19 
	3.11 We have concluded that small claims court should be established by the means of a separate civil division in the Provincial Judges Court. We think that the Provincial Judges Court has several advantages over the new Court of Q.leen•s Bench as the court with responsibility for small claims. Provincial Judges Court has many nx>re hearing centres throughout the province than the Q.ieen 's Bench, and therefore would be· nx>re accessible, especially in rural and 
	, northern regions. Furthermore, the Provincial Judges Court system has more experience in dealing with matters speedily despite the high volume of cases which come before it. In additio111, the adjudication of small claims by Provincial Judges Court is provided for in a number of other provinces, from whose experience valuable lessons and precedents could be drawn.A separate civil division of the Provincial Judges Court would be appropriate as it would encourage the court to develc,p its own specially form
	22 

	3.12 The Commission has received an opinion from Prof. R. Dale Gibson as to whether it would be constitutionally valid to transfer the jurisdiction of the adjudication of small claims from the County Courts to the Provincial Judges Court. The constitutionality of such a transfer is relevant primarily because judicial appointments to the County Courts and the Provincial Judges Court are respectively within the powers of the federal and the provincial orders of government. The power of the fede1ral government
	11

	22 
	British Columbia, Alberta, Saskatchewan, Qitario, Quebec and Newfoundland have all established Provincial Judges: Courts to adjudicate small claims. 
	20 
	province to create a small claims court and appoint judges to adjudicate claims c:ommenced in that court. 
	We accordingly reconmend: 
	RECOMMENDATION 3 
	That the small claims court be associated with an existing court and that this court be the Provincial Judges Court. 
	RECOMMENDATION 4 That a separate Civil Division of that court be created for the adjudication of small claims. 
	RECOMMENDATION 5 
	That the court for the adjudication of small claims be called the Provincial Judges Court (Civil Division) • 
	,Jurisdiction 
	(a) Exclusive jurisdiction 
	3.13 We stated earlier in this R«a!port that the defendant has the right to object to the small claims forum and have the action transferred to Part I of ''The County Courts Act". The jurilsdiction of the present court is not Ea!Xclusive in a further respect. That is, a plaintiff may institute his or her action under Part I of "The County Courts Act", or in the Court of Queen's Bench, for that matter, even if the amount of the claim does not exceed :i1 ,000. Each party to the adversarial system, therefore, 
	3.14 The Ccnmissicn has ccnsidered whether it wculd be apprcpriate tc confer exclusive statutcry jurisdicticn on the Prcvincial Judges Ccurt (Civil Divisicn). We have studied this because we are ccncerned with a recent study ( 1979) which indicated that where a defendant opts for a transfer tc Part I cf the Act, less than cne cut of five plaintiffs ccntinues his er her 3 
	cpt:i.cn 
	claim.
	2

	3. 15 Ccncurrent jurisdiction fer small claims may be justifiable where small claims are adjudicated by ncn-legally trained clerks, fer litigants shculd be entitled tc have their rights decided in the same manner as the higher courts. However , under cur prcpcsal , a Prcvincial Judges Court (Civil Divisicn) would be served by legally trained judges whc will have gained expertise in adjudicating small claims fer self-represented litigants in accordance with the rule cf law. The argument in favour cf ccntinui
	3.16 There is alsc the stature and authority of the ccurt tc consider. It wculd be difficult tc escape the unfortunate impression that the quality cf justice received by litigants in the Provincial Judges Ccurt (Civil Division) is inferior to that available in the Court cf (.)Jeen 's Bench if there were a large area cf jurisdiction ccmncn to beth. Based upon these reascns, we generally favcur the jurisdiction cf the Prcvincial Judges Court (Civi l Divisicn) tc be exclusive. 
	3;17 We have considered whether there shculd be any exceptions tc the exclusive jurisdiction cf the Provincl al Judges Ccurt (Civil Division) and, if so, the nature cf these excepticns. We have concluded that there shculd be three exceptions to the exclusive juri sdiction cf the Provincial Judges Court (Civil Divisicn), which are as fcllcws : 
	(1) There should be the right tc transfer an acticn tc the Ccurt of (.)Jeen's Bench where there is the consent of all of the 
	•3 Supra n. 19. 
	2

	22 
	22 
	22 

	parties to the action. A similar provision to this is found 
	parties to the action. A similar provision to this is found 

	in s . 25.2( 1) of "The Provincial ,Judges Act" in regard to 
	in s . 25.2( 1) of "The Provincial ,Judges Act" in regard to 

	transfers from the Provincial Judge,s Court (Family Division) 
	transfers from the Provincial Judge,s Court (Family Division) 

	to a County Court or to the Court of' QJeen•s Bench. 
	to a County Court or to the Court of' QJeen•s Bench. 
	.. 

	( 2) 
	( 2) 
	In cases where the defendant pleads a set-off or counter­

	TR
	claim, any party should have the right to apply to the 

	TR
	Provincial Judges Court (Civil Division) for an order 

	TR
	transferring the action to the QJe,en 's Bench on the ground 

	TR
	that the set-off or counter-claim involves a matter beyond 

	TR
	the jurisdiction of the new Court. Subsection 43( 1) of "The 

	TR
	County Courts Act" contains a c,omparable provision with 

	TR
	respect to the transfer of an action involving a set-off or 

	TR
	counter-claim from a County Court to the Court of Queen's 

	TR
	Bench. 

	(3) 
	(3) 
	There may be exceptional cases, which would be more 

	TR
	appropriately dealt with in the Court of QJeen's Bench. 

	TR
	Included within this category, for example, would be cases 

	TR
	which, because of their intricacieis, are judged not to be 

	TR
	especially suited to the expedi tiollls and surrrnary process of 

	TR
	the Provincial Judges Court (Civil Division) . To meet these 

	TR
	exceptional cases, we think that any party should have the 

	TR
	right to apply for a transfer of the action on the grounds 

	TR
	that, having regard to the exceptional circumstances of the 

	TR
	case, it would be proper for a transfer to be ordered. 

	TR
	We have discussed whether the application for transfer in 

	TR
	this third exception should be made to the Provincial Judges 

	TR
	Court (Civil Division) or whether :it would be proper for the 
	0 

	TR
	application to be made to the Cou1rt of QJeen 's Bench. We 

	TR
	have concluded that the Provinc:ial Judges Court (Civil 

	TR
	Division) is t he rrore appropriate forum in which to apply 

	TR
	for a transfer of an action, for the following reasons. 

	TR
	First, we think that the provinci,:11 court judges would be 


	23 
	11Pre knowledgeable of the p1ractice and procedure of small claims court and would, accordingly, be better qualified to assess the suitability of a g;iven case to be governed by its surrmary judicial process. Second, it is likely that the majority of litigants bringing or defending actions in this Court will be self-represented and we think that, for such persons, the informality of the Provincial Judges Court (Civil Division) would allow for a more suitable forum. 
	We recommend: 
	RECOMMENDATION 6 
	That, subject to the exceptions set forth in Recomnendation the
	1 jurisdiction of the Provincial Judges Court (Civil Division) be exclusive. 
	7

	RECCMMENDATION 7 
	That the Provincial Judges Court (Civil Division) be given the statutory authority to transfer an action to the Court of Queen's Bench on the application of any party to an acti on in the following cases: 
	(1) 
	(1) 
	(1) 
	where there is the consent of all of the parties to the action, in which ease the transfer shall be ordered; 

	(2) 
	(2) 
	where the defendant pleads a set-off or counter­claim and the Court is :satisfied that the set-off or counter-claim invol~•es a matter beyond the jurisdiction of the Court; or 


	{3) where the Court is satisfied that, having regard 
	tc the exceptional circumstances cf the case, it 
	would be proper tc de sc. 
	(b) Monetary jurisdiction 
	3.18 The Ccrrmission has consi dered what maximum monetary jurisdiction tc give tc the Provincial Judges Court {Civil Divisicn). In its consultations with members of the Bar, the Study Group heard suggestions fer an upper limit which ranged from $2,000 tc $As quieted earlier in cur Report, we were also informed by members of the legal prcfession that it may cost up to $3,000 in legal fees and disbursements fer a )Party tc try an action under Part I cf "ThE! County Courts Act". 25 
	5,000.
	24 

	3.19 Legislative refcrms introduced in r,ecent years elsewhere in Canada have expanded the monetary jurisdiction cf the small claims court considerably. In New Brunswick and Metropolitan Tcrcntc, fer example, the monetary jurisdiction has been raised tc $3,000, while in Nova Scotia, Prince Edward Island and British Columia, the limit has been set at $2,000. 
	3.20 There are three important matters tc consider in determining an upper limit fo1r the Provincial Judges Court {Civil IDivision) in Manitoba. The first is tc ensure that its jurisdiction is expansive enough that it includes these 
	claims that would net be large enough tc reitain legal counsel. The second consideration is tc ensure that the jurisdiction is not sc high that the ability of parties tc represent themselv1es is substantially decreased. OtherwiSE!, the system may tend to become mere formalized and, consequently, 
	The suggestions fer an upper limit from rnerrt>ers cf the fellowing District Bars wene as follows : from the Portage la Prairie District Bar, $2,000-$2,500; the Northern District Bar {The Pas and Flin Flcn) , $5,000; the Western District Bar, $3,000; the Northern District Bar {Thompson), $2,000; the Dauphin Di strict Bar, $5,000. 
	24 

	25 See ~upra n. 13. 
	25 
	less conducive to self-representation. The third matter to consider is the extent of monetary jurisdiction which reasonably can be bestowed upon a Provincial Judges Court, having regard to the restrictions imposed by section 96 of the Constitution Act, 1867, as earlier explained. 
	3.21 In examining the first two factors just cited, we have concluded that the Provincial Judges Court (Civil Division) should have the jurisdiction to hear claims up to $3,000, exclusive of interest. We are also satisfied from the advice we have received from our constitutional consultant, Prof. Gibson, that $3,000 would be a permissible amount to confer upon provincial court judges. We accordingly recommend: 
	RECOMMENDATION 8 
	That the maximum monetary juri.sdiction of the Provincial Judges 
	Court (Civil Division) be $3,000, exclusive of interest. 
	3,22 Presently, small claims court has jurisdiction over any matter within the jurisdiction of the County Court.s of Manitoba where the amount involved does not exceed $1,000. The authority· of the County Courts extends to: 
	-contracts; 
	-debts; 
	-torts except malicious prosecution and false i.mprisonment (these two 
	exceptions are generally tried before a judge and jury: "The Q.leen 's 
	Bench Act" s. 66(1)); 
	-recovery of personal property including actions of replevin and detinue; 
	·-interpleaders; and 
	-trespass or injury to land. 
	Express prohibitions include: 
	-actions for injunctions; 
	26 
	-specific performance of contracts; 
	-foreclosure or sale of mortgaged premises; 
	-ejectment; 
	-recovery of land; 
	-administration of estates or trusts; o,r 
	-trying the validity of any devise, bequest or 
	limitation.
	26 

	3,.23 As the Provincial Judges Court (Civil Division) will be an inferior court,it will be necessary to define its jurisdiction in the reform legisllation. We have reviewed the author:1ty of the small claims courts in other provinces. We have also given con:i:ideration to the powers which have traditionally been exercised by judges of the county or superior courts so as not t.o offend any constitutional restrfotions which might be imposed upon provincially-appointed judges. Based upon t.he foregoing, we rec
	27 

	RECOMMENDATION 9 
	That the jurisdiction of the Provincial Judges Court (Civil 
	Division) be as follows: 
	The Court, in addition to the jurisdiction given by any Act 
	having the force of law in the province, has jurisdiction in 
	(a) any claim or counterclaim for debt (whether payable in money or otherwise) or damages (including damages for 
	26 
	Clause 27( l)(b) of "The County Courts Act" does not exclude a defamation action from the jurisdiction of the County Courts. We do not think that the Provincial Judges Court (Civil Division) should be empowered to hear defamation actions and this view is reflected in Recommendation 9 of our Report. 
	27 
	An inferior court is "a court o,f special, limited, or statutory jurisdiction, whose record must show the existence and attaching of jurisdiction in any given case, in order to give presumptive validity to its judgment". Black's Law Dictionary (5th ed.) at 700. 
	'ZT 
	breach of contract) where the aroount claimed does not exceed $3000 exclusive of interest; 
	1

	(b) 
	(b) 
	(b) 
	(b) 
	any action of replevin where the value of property 

	distrained, taken or detained does not exceed $3000; and 
	1


	(c) 
	(c) 
	interpleader proceedin1gs where the value of the property in dispute doe:~ not exceed $3000. 
	1



	The Court has no jurisdiction in an action 
	(a) 
	(a) 
	(a) 
	in which t he title to land is brought into question; 

	(b) 
	(b) 
	in which the validity of any devise, bequest or limitation is disputed; 

	(c) 
	(c) 
	for the administration of estates or trusts; 

	(d) 
	(d) 
	for malicious prosc~ution, false imprisonment


	1 
	defamation; and 
	(e) against any judge, justice of the peace or peace officer for anything dlone by him while executing the duties of his office. 
	28 

	The court has no jurisdiction to award an injunction or specific performance. 
	Composition of the Bench 
	3. 24 We are not in a position to assess the effect the reforms reconmended in this Part of the Report will have upon the volume and pattern of small claims filings and hearings througholllt the province. We hope, however, that the following comments and observationis may be of assistance: 
	Although section 12 of "The Provincial Judges Act" exempts "a judge , magistrate, or justice of the peace for any act done by him in the execution of his duty", the exemption does not ext.end to acts "done maliciously and without reasonable and probably cause". 
	28 
	initially, two or three full ti1De small claims court judges could be appointed or assigned to the Civil Division: one resident in Winnipeg; a second bilingual judge resident in St.Boniface; and perhaps a third judge resident in Brandon. The Civil Division judges would develop special experience and give overall direction to the development of the small claims system. 
	to the extent that time pennit:1, the full-time judges of the Civil Division could participate in a judicial circuit system within the 
	general area of the judicial cent1re of his or her residence ; 
	in centres outside of Winnipeg, St.Boniface and Brandon, the full-time judges could be assisted by provincial judges of the Criminal and Family Divisions who, in their re!gular work, sit in a large number of places. Consultation with the Chief Provincial Court Judge would be required in scheduling the appropriate circuits. in the major centres, filing off:Lces could be established, separately 
	29
	or in conjunction w1th the Court; of Queen 's Bench. To foster use of the Court in roore reroote areas, filings by mail should be permitted and telephone consultations encour aged. 
	1

	Auxiliary Services 
	(a) lPre-trial preparation 
	3.25 As small claims court is int.ended to be structured for self­representation, it is important that services are available to assist litigants in t lhe preparation of their trials. Prese,ntly, hearings may be longer and less 
	stru<:tured than they need be, and relevant evidence may be omitted, because 
	29 1;'he Provincial Judges Court presently has separate court offices in 
	Winni.peg, Brandon, Portage la Prairie and Steinbach. Elsewhere, the court 
	offic:es serve the Provincial Judges Court and the County Courts. 
	self-represented litigants are unawarei of the trial process and the facts to tender in support of their case. We think that clerks should inform litigants of the small claims process generally and sU11111arize courtroom practice and procedure so as to allow the litigants to be better prepared. This would allow c:ases to be conducted more efficiently and thereby reduce the requisite aioount ,. c,f "bench time". Since litigants will have been advised on the procedure of the Court, there should also be feweir
	p,resently. 
	3.26 It is also important that clerks assist successful parties in the e,nforcement of their judgments, where n,ecessary. Instruction could include the choices of enforcement available and the manner of obtaining their execution. 'Ihis task is presently performed by many County Court clerks who have recognized the need to assist self-r,epresented parties in this regard. We recommend: 
	RECOMMENDATION 10 
	That the clerks employed by th•~ Provincial Judges Court (Civil Division) inform litigants of the procedure of the Court and assist successful parties in the enforcement of their judgmentswhen 
	I 

	necessary. 
	('b) Mediation Services 
	3.27 Mediation is the settlement of a dispute between two contending parties by the action of a neutral intermediary. Mediation has traditionally bieen associated with the resolution of labour disputes. More recently, however , it has been used elsewhere, 011 an experimental basis, as a corollary t,o the court system for the resolution of minor civil disputes. For example,in March 1982, the ~ebec government established an experimental mediation service in Montreal at the small claims court level. The experi
	30 
	mediati,:>n of contractual cases under $500, for a one year period. From our correspondence with Le Ministere de la Justice, in Quebec, we have been informed that 73.8J of the cases heard have been settled successfully through mediatfon.The success of the Q.lebec exp1!riment is echoed by the Windsor­Essex Mediation Centre in Windsor, Oltari<>, which was established by the Canadia1n Bar Association in November, 1981 . The purpose of this Centre is to test mediation techniques in the resolution ,:,f minor civ
	30 
	31 

	32
	32
	in permanent and lasting solutions through a follow-up programne. 

	3.28 Although it is too early to reach any conclusions on the success of mediati,on to resolve minor civil disputes, there appear to be several benefits arising from a mediation programme. First, i.t can reduce a litigant's cost of bringing or defending an action because it makes the preparation for trial and the co111duct thereof unnecessary. Second, the cost of the administration of justice for small claims may be reduced gi~•en that, at least based upon the evidenc,e adduced so far, the amount of "bench 
	30 Letter dated December 10, 1982 from E. Robert Iuticone, Mediator with la Cour Provinciale: Division des petites creancE!S. 
	31 
	31 
	31 
	The 
	Centre 
	was 
	established 
	with 
	financial 
	assistance 
	from 
	The 
	Donner 

	Canadian Foundation. 
	Canadian Foundation. 

	32 
	32 
	Let.ter 
	dated 
	November 
	12, 
	1982 
	from 
	Russell 
	L. Horrocks, 
	Executive 


	Director of The Windsor-Essex Mediation Centn!. 
	31 
	rejected the opportunity to 
	mediate.3
	3 

	3,29 The particular procedure ado1pted for mediation in the Windsor-Essex ~~diation Centre depends upon whether the plaintiff has compromised his or her claim by the mediation process. That is, if the plaintiff accepts an award for less than the amount (s)he has claimed, minutes of settlement are prepared by the mediator, signed by the parties to the action and endorsed by a judge of the court. An order is then signed and entered by the court. Where the defendant agrees to the plaintiff's claim in full, no 
	3.30 In one sense, a mediation progranme for small claims is not that innovative a measure. Where action:3 are conmenced in the higher, more formalized courts, lawyers, broadly speaking, have performed the task of mediation in that they often seek to settle their client's case so as to avoid t he expense of a trial. From this perspective, mediation can be seen as a n,ecessary feature of a small claims court because it is especially designed for S◄:!lf-represented 11tigants. 
	3.31 ~iation of small claims disputes in other jurisdictions is only in the experimental stage. It would, therefore, be inappropriate for us to propose the implementation of a mediation throughout the province. Instead, we favour the introduction of a mediation service in Winnipeg, or another urban centre, on a pilot basis, after which time an assessment can be made as to the foasibility of its adoption in Manitoba1 on a selected or province-wide basis. n1ere has already been established in the private sect
	servi.ce 

	"The Canadian Bar Association National", June, 1982 at 16, col. 3. 
	33 

	32 
	of Winnipeg.With their assistance, we think that a pilot project could be implemented rather inexpensively in Winnipeg. We accordingly reconmend: 
	34 

	RECOlMENDATION 1 1 
	That a mediation prograume be established in Winnipeg, or another urban centre, on a pilot basis, for the purpose of resolving claims ccmnenced in the Provincial Judges Cc:>Urt (Civil Division) from which the feasibility of a province-wide mediation system can be assessed. 
	1 

	3.32 We offer the following further ,::iomments concerning the operation of a mediation service in Manitoba: 
	mediation is especially appropriate for claims where the relationship between parties is continuous, such as with landlords and tenants, as opposed to relationships which are "one-shot" or episodic. 
	it would be essential for the mediators on the pilot project to work closely with the clerks on staff so that where mediation fails, the parties have the opportunity to meet with a clerk to prepare themselves for trial. 
	it would be especially appropriate for the mediator to receive special training in mediation techniqm!s. 3Mediation Services of Winnipeg might be willing to assist in th:is regard. 
	5 

	for mediation to be successful,. we have been informed that promotion 
	4 
	3

	Mediation Services of Winnipeg was established by the Mennonite Central ConlDittee and its co-ordinator i s Mr. Murray Barkman, 202-818 Portage Avenue . 
	5 
	3

	In the Windsor-Essex Mediat ion Centre, the mediators underwent a twenty­hour training session at the Neighborhood Justice Center of Atlanta, Georgia. 
	33 
	and cOIIJllunity awareness is cri.tical to the success of the project. In other mediation projects, the! staff has been actively involved in publicizing and promoting their existence. 
	~,ocedural and Administrative Matters 
	(a) Admissible evidence 
	3,33 As a small claims court is specifically designed for self­riapresentation, it would be inappropriate for technical rules of evidence, such 
	a:s hearsay, to apply as they do in the higher formalized courts. Instead, the basic principle regarding the admissibility of evidence should be relevancy. n1at is, all evidence that is relevant should be admissible so long as it is nc,t privileged evidence or evidence that is rendered inadmissible by any statute. This is also the provision regarding the rules of evidence in the small claims court of Cntarioand Novc1 Scotia.3We recomnend: 
	36 
	7 

	REC()!MENDATION 12 
	That the rules of evidence be not strictly applied in the Provincial 
	Judges 
	Judges 
	Judges 
	Court 
	(Civil 
	Division); 
	but 
	that 
	everything 
	relevant 
	be 

	admissible 
	admissible 
	except 
	privileged 
	evidlence 
	and 
	evidence 
	that 
	is 
	made 

	inadmissible by statute. 
	inadmissible by statute. 


	3,34 As it is essential that the parties discuss their cases freely and openly with the mediator to mediatE! successfully their dispute, it should b1~ provided that all c011111Unications made by parties during the course of 
	3"!:mall Claims Court Act" R.S.0. 1980 c. 476 s. 98. 
	6 

	3'7 "!:mall Claims Court Act" S.N.S. 1980 c. 16. 
	34 
	mediation are without prejudice and absolutely privileged. Similarly, the mediator should not be a competent or compellable witness in regard to statements or c011111Unications made to him or her during the course of mediation. A similar provision regarding the competency and compellability of marriage counsellors in proceedine;s under "The Family Maintenance Act" 
	C.C.S.M. c.F20 is found in s.22(2) of that Act. We recommend: 
	RECQolMENDATION 13 
	That the legislation provide that all conmunications made by the parties during the course of rnediation are without prejudice and absolutely privileged. 
	RECOMMENDATION 14 
	That the legislation provide that a mediator is not competent or compellable to give evidence for or against any party with respect to statements, admissions or c0111Duni.cations made to a mediator during the course of mediation. 
	(b) Restrictions on the use of the Coiurt 
	3.35 Some jurisdictions prohibit corporations and collection agencies from filing claims in small claims court in order to make the cour t a consumer's court. Unlike these jurisdictions, we do not thi nk that there should be any restrictions on the type of plaintiff that may commence an action in the Provincial Judges Court (Civil Division). Such restrictions prejudice the defendants in these actions who may not have the resources to defend their rights in the Court of Q.ieen 's Bench. They might also be he
	Freedoms ("Charter") which guarantees equality ''before and under the law" .38 
	3.36 There are also jurisdictions which prohibit the use of legal representation in small claims court for the express aim of ensuring that the practice and procedure of this court will be designed for the self­represented . To a large degree, we think that the use of lawyers in small claims cour t is self-regulating because most litigants will not be able to afford retaining counsel for claims of small stmS. There is also the constitutional validity of a denial o,f legal representation to consider given th
	counse1.3
	9 

	RECO!MENDATI0N 15 
	That no class of plaintiff be excl1Jded from the Court. 
	RECO!MENDATI0N 16 
	That there be no restriction on the representation of parties 
	by barristers and solicitors. 
	3Section 15 of the Charter does not become operative until 1985. While it ts true that the English text of SE!ction 15 refers too "individuals" and therefore would not seem to apply to corporations, the French text is broad to1 the applicability of other sections of the Charter to corporation, see Southam Inc. v. Director of Investigation and f!esearch of the Combines Inv. Branchl'.1982] 4 WWR 673 (Alta. Q.B.), rev'd (not yet repor ted) #15502!83 and #15529783 (Alta. C.A.); See al so Balderstone v. R. [ 198
	8 
	Emough to include corporations. As 
	-

	39 
	Section 7 of the Charter reads a,s follows: "Everyone has the right to life, liberty and securit y of the person and the right not to be deprived t hereof except in accordance with the p1rinciples of fundamental justi ce." 
	(c) Pre--trial procedures 
	3.3'7 Presently, "The County Court Act" does net permit any pre-trial procedures fer small claims such as examinattons for discovery and notices for discovery of documents which are generally prevalent fer actions corrmenced and defended in the Court of Q.Jeen's Bench or a County Court (Part I). 
	3.3:s We think that there should be some prevision made for examinations fer discovery and for the production of documents in the Provincial Judges Court (Civil Division). In particular, we think that the Court should have the discretion to order an examination for discovery and the production of documents where it is satisfied that the SJ)E!cial circumstances of a case make it necessary in the interests of justice. A comparable prevision fer claims ever $1,000 is contained in Rule 42 of the :small claims c
	REOOMMENDATION 17 
	That the Provincial Judges Court (Ci1111 Division) have the authority to order an examination for discovery and a disccvery of documents for any action within the jurisdiction cf the Court where the Court is satisfied that the special circumstances of a case make it necessary in the interests of justice to de so. 
	(d) Default Procedures 
	3.3,9 Where a defendant fails tc file a1 statement of defence to a claim commenced in the Court of Q.Jeen 's Bench er the County Court (Part I), (s)he is considered to be in default and judgment may be entered against the defendant 
	in either Court. There is no proc,~dure under Part II of "The County Courts Act" for a plaintiff to enter a default judgment against the defendant. This is because under the current system a defendant does not file a statement of defence, but rather must merely attend at the time of hearing to raise his or her defence to the action. 
	40 

	3,40 The Conmission has studied whether a plaintiff should have the right to enter default judgment against the defendant in the Provincial Judges Court (Civil Division). This is a very difficult issue to resolve. en the one hand, it is admittedly cumbersome and time-consuming for plaintiffs, especially in rural areas, to attend at trial to p1rove what may be a straight-forward debt. en the other hand, however, it may be difficult in a self-represented system to determine in advance which claims are straigh
	41
	allowed in part. 
	3.41 Given the possibility of exaggerated or unfounded claims, we have concluded that initially it would 11:>e preferable not to adopt a default procedure similar to that which takes place in the Court of Queen's Bench. We have also considered, as an alternative to that default procedure, a proof of claim system such as that adopted in the County Court Rules with respect to 
	claims under $Again, however, we do not think that such a system 
	2,000.
	42 

	40 
	Where the plaintiff's claim is for a debt or liquidated ("sllll certain")demand, or for the recovery of chattels, final judgment may be entered; otherwise judgment will be interlocut,ory only as· the plaintiff must prove to the court the aoount of his or her cla:Lm. See Q.ieen's Bench Rule 34 ff. 
	41 
	Of the 2487 claims adjudicated i1r1 the small claims court of Winnipeg in 1979, 348 were allowed only in part. 
	42 
	Where a claim under $2,000 is conmenced under Part I of "The County Courts (CONTINUED) 
	would provide adequate protection to self-represented defendants. Experience may show, however, that some affidavit evidenc:e or other default procedure is possible so that a plaintiff need not personally appear at a hearing fer a claim to which there is no defence. It might also be found to be appropriate to requir,e defendants who wish to object to their claims to file a not ice cf intent to defend with the Court within a specified time period, as is the case with small claims in Oltaric and British Colum
	RECOMMENDATION 18 
	That in the Rules cf Court initially adcpted, the current default 
	procedure in the small claims court requiring proof of claim and 
	am,unt at trial be retained. 
	(e) Setting aside judgment 
	3.42 '.l'here is no special procedure in the small claims court for a defendant to set aside a judgment when (s)he has not attended at the small claims hearing. Instead, the defendant is currently permitted an appeal by way 
	(FOOTNOTE CONTINUED) 
	42 

	Act" and served by registered or certified mail , a plaintiff is not entitled to enter default judgment until he submits affidavit evidence in accordance with the Practice Direction set cut in Schedule A to the County Court Rules, En. M.R, 214/'79, 
	cif trial de ncvo . We are cf the cpinion that there should be a special procedure tc vary or set aside a default judgment, similar to Qleen 's. Bench Hule 458.3 This would allow the small claims court the right on motion of the defendant tc set aside or vary a judgment on such terms as may be just. Similar previsions are alsc found in the small claims court legislation of Chtaricand AlbertaWe therefore reconmend: 
	4
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	RECOMMENDATION 19 
	That the Provincial Judges Ccurt (Civil Division) have the 
	jurisdiction tc set aside or vary a judgment by default en such terms 
	as may be just. 
	(f) Appeal procedures 
	3,43 It is important that the decisions of the Provincial Judges Court (Civil Division) be subject tc review by an appellate tribunal. There is some jiurisprudence tc suggest that legislaticn will be consi dered unconstitutional 
	i.f it purports to insulate decisions of any court or tribunal from review by a higher court, at least with respect to those decisions which pertain to the jjurisdiction cf an inferior court er ·t.ribunal. (See, fer example, Crevier v • .IIL.-G. Qlebec (1981) 127 D.L.R. (}:!) 1 (S.C.C. )) . 
	3,44 Presently the decisions of thEi clerks in the small claims system are 
	~l3 Queen •s Bench Rule 458 states that "The Court may set aside er vary a judgment by default on such terms as may be just." 
	lliS. 89(4) cf the "S'.nall Claims Court Act", R.S.O. 1980 c. 476 states that "The judge may set aside the judgment and permit the case to be tried on such terms as tc him seem just." • 
	4 

	5 s. 55 cf the "Provincial Court Act" R.S.A. 1980 c. P-20 states that "The Ccurt may, en any terms it considers proper , set aside or vary any judgment entered by default." 
	4
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	1e appeal is by way of trial de novo 
	subj,ect to an appeal on any ground. Th

	("new trial") in a County Court.· As a trial de novo on unlimited grounds is expensive and time-consuming (both for the litigant and for the court system), there is no need for the continuance of this present appeal structure unless there are strong reasons for its inclusion in the new court system. As small clatms disputes are to be decided by legally trained judges in accordance with the rule of law and principles of natural justice, we do not see any justification for the retention of the pre:sent appeal
	3,45 The choices available for an app,eal procedure are generally two-fold. The appeal could be by way of stated case or it could be an appeal on the reco,rd. Although an appeal by way of stat,ed case is a relatively simple appeal proc,edure, its critics suggest that it forces an appeal court to review a case 
	''wi t.hout adequate factual underpinning",An appeal on the record would , in our view, be a roore satisfactory procedlure. It would, however , require a tranrscript. This need not involve considerable expense; in Saskatchewan, for example, the judges personally operate a tape recorder so that a court clerk need! not be present. 
	46 

	3,46 Some jurisdictions, such as Nova Scotia, confine the grounds of appeal of ~1mall claims decisions to questions of' law and to cases where an excess of juri.sdiction or a denial of natural justice is alleged. Others, such as British Columbia, extend the grounds broadly to law or to fact . We think that the grounds of appeal should be confined! to law or mixed fact and law. This would provide the appellate court with sufficient jurisdiction to ensure that caSE!S are decided fairly in accordance wHh the r
	3,47 The proper appeal forum is a more difficult question to resolve. 
	46 
	R. v. r:utch Maid Dairy and Ice Cr~!am Co. Limited [1981) 3 W.W.R. 567 (Man:-t.A. ) at 568-9, per Monnin, J.A. 
	Appeals from decisions rendered by the Provincial Judges Court generally proceed to the Court of Appeal. We do not think that the Court of Appeal should be the immediate appeal forum for self-represented litigants. Instead, w,:! favour a right of appeal on law or mixed law and fact to the Court of Queen's Bench.7 (Toe Court o:f Queen •s Bench will also exercise s1.ipervisory control over the Provincial Judges Court (Civil Division) as part of its inherent jurisdiction). Leave of the Court of Appeal should b
	4
	48 

	r,ecommend : 
	RECOMMENDATION 20 
	That there be a right to an appeal from a decision of the Provincial 
	Judges Court (Civil Division), on law or mixed law and fact, to the 
	Court of Queen's Bench. 
	RECOMMENDATION 21 
	That leave of the Court of Appeal of Manitoba be required to appeal 
	the decision of the Court of Queen's Bench. 
	'7 Toe Court of Queen's Bench, or it:s equivalent, is also an appeal forum fer small claims decisions in Saskatcheiwan, Alberta, and British Columbia. In Ontario, the Divisional Court is used. 
	4

	Rule 75.20(2) of the Judicature Act R.S.N.B. 1973 s. 73, am. S.N.B. 1979 
	c. 36; further am. S.N.B. 1982 c . 3l~ provides for the following provision r,egarding leave to appeal of small clainns decisions : 
	(2) Toe Court of Appeal may grant leave to appeal if 
	(a) 
	(a) 
	(a) 
	the judgment appealed from was wrong en a question of law and that there is a matte1r of general importance to be determined, or 

	(b) 
	(b) 
	the conduct of the proceedllng was sc unfair to the appellant as to constitute a milscarriage of justice. 


	(g) Costs 
	3.48 Presently, a successful party may be! awarded cests to a maximum cf 10% of the judgment sum plus disbursements in an all)'.)unt net to exceed 20% cf the judgment amunt. We think that the successf1Jl party should be allewed filing, service and witness fees and disbursements generally where the Court finds them te be reasonable and necessary. The issue as to whether the Court sheuld be able to award counsel fees is more difficult to reselve. Some provinces, such as British Columbiaand Saskatchewan,do net
	49 
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	RECOMMENDATION 22 
	Tha'c the Provincial Judges Court (Ctvil Divisien) may award a successful party an allowance fer necessary disbursements but that no 
	~ill Claims Act R.S.B.C. 1979 c. 384; am. S.B.C. 1980 c. 50, S.B.C. 1981 c. 20, s. 56. 
	The .Small Claims Enforcement Act R.S.S. 1965 c. 102 s. 22, 
	50 

	~11 Claims Court Act R.S.O. 1980 c. 476 s. 104(1). 
	51 

	counsel fees be generally awarded unless the Court is satisfied that 
	the special circumstances of a ca:3e make it necessary in the interests 
	of justice to do so. 
	Enforcement 
	3,49 The inability of judgment cri:!ditors to enforce small claims judgments !has been a cOIJIIIK)n complaint here and in other jurisdictions. Individuals are ,:>ften unaware that the onus is on them to realize on their judgments, and the procedures can be complicated and frlllstrating to self-represented litigants. Enforcement is a conmon problem in all courts. In small claims courts, !however, there is the special concern to make the enforcement process ioore understandable to self-represented litigants w
	3.50 This objective of making the enforcement procedures ioore under­standable to self-represented litigant.s can be achieved, at least in part, if the Court's clerks assist judgment creditors with the forms and technical procedures, as earlier recommended (see Recomnendation 10, ~ ) . Experience elsewhere suggests that mediation may improve the incidence of the successful satisfaction of judgments, especially if a system similar to that which has been established in the Windsor-Essex Mediation Centre, in r
	3,51 Judgments of the Provincial Judges Court (Civil Division) should be enforceable without the necessity of registering the judgment in another court. The court should have the same powers as the Court of C).Jeen•s Bench for enforcing its orders and judgments, as does the Provincial Judges Court (Family Division) pursuant to section 23(3.1) of ''The Provincial Judges Act". 
	44 
	We recommend: 
	RECOMMENDATION 23 
	That the judgments of the Provincial Judges Court (Civil Division) be enforceable without being filed in .another court. 
	RECCNMENDATION 24 
	That the Provincial Judges Court ,(Civil Division) have the same powers as the Court of Q.teen•s Bencih for enforcing its orders and judgments. 
	Hours of Business 
	3,52 As the small claims court is open only during regular business hours, people who are unabl e to take time off work to file and attend are effectively denied access to the court. As well, lo:st wages can be a consi derable hidden eXJ)E!nSe for a litigant. Night court has p:roven to be overwhelmingly popular in Nova1 Scotia. In downtown Toronto, as w«~ll, there is night court for claims unde?r $500. In both Toronto and Nova Scotia, claims are adj udicated in the evening by lawyers with civil litigation e
	RECOMMENDATION 25 
	That consideration be given to provi.ding sittings in the Provincial Judges Court (Ci vil Division) on Saturdays and some weekday evenings. 
	45 
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	CHAPTER 

	IMPLEMENTATION OF REFORM 
	4.01 We discuss in this Chapter thee implementation of the recoomendations we have advanced in this Part of our Report on the Structure of the Courts. Subject to two exceptions, we merely list some of the matters which must be at.tended to, rather than to submit form.al recoomendations concerning the manner of' their execution. 
	4.02 As with the recoomendations concerning the amalgamation of the County Co,urts and the Court of Q.ieen's Bench, the implementation of the reforms set forth in this Report will require attention by the legislative, executive and ju1dicial arms of government. The basi.c matters which must be undertaken by each of these powers, often in coopercition with each other, are set forth in the following paragraphs. 
	4,03 Legislative. The establishment of the Provincial Judges Court (Civil Division) will, of course, require enabling legislation. As the enabling legislation of the Criminal and Family Divisions is set forth in Parts Ill and IV respectively of "The Provinc:ial Judges Act", it seems logical that the legislation comprising the Civil Division form a Part of the same statute.Its insertion in this Act would also make unnecessary the enactment of several general provisions concerning the Court which comprise Par
	RECOOENDATION 26 
	That creation of the Provincial Judges Court (Civil Division) be 
	achieved, so far as legislation 1.s concerned, by amendment to "The 
	Provincial Judges Act". 
	46 
	In Part I of this Report we recomnended the repeal of "The County Courts Act" wh:lch encompasses the present legislatio,n concerning the adjudication of small claims. 
	4.04 Executive. It will be nec1!ssary for the Lieutenant-Governor-in-Council to appoint full-time judges to the new Court in accordance with Part I of "The Provincial Judges Act". Judicial centres of the new Court will require de:3ignation as will the court facilities,, services and budget. 
	4,05 Judicial. The full-time judges of the Court will need to establish a ,~ircuit and assignment system in consultation with the Chief Provincial Court Judge. Although we should point out thc1t it has generally been the practice in Cai1ada to set forth much of small claims practice and procedure in the enabling legislation, we think it advisable that the Provincial Court Judges draft rules regarding practice and procedure. Th«!re needs to be legislation in "The Provincial Judges Act" to authorize the judge
	REC<l1MENDATION ZT 
	That the legislation give the authority to the judges of the 
	Provincial Judges Court (Civil Di.vision) to draft rules of 
	practice and procedure. 
	4.06 A matter to which considerable attention will be required is with re:spect to the place of filings and heiarings of the new Court. Presently, small claims court is governed by the s,1me rules regarding the determination of the proper place of the filing and hear:ing of an action as the County Courts (Part I) and the Court of ~een's Bench.. That is, the pleadings and hearing of an action generally take place in the j1udicial district in which the cause of action arose (in whole or in part), c:>r in whic
	4'7 
	52
	l!reater flexibility and accessibility for litigants. We also rec01J111ended t,hat there be one judicial district in Manitoba with several hearing and filing 1e facts may wish to be considered by the Provincial Judges Court (Civil Division) in determining the appropriate places for filings and hearings of small clain.s. 
	centres throughout the Province. Thes

	4.07 There are a number of administrative matters which must be attended to. These include the appointment of clerks, whose duties will include informing litigants of small claims procedure prior to the hearing and a1ssisting successful parties in the enforcement of their judgments (See Ftecomnendation 10, supra ) . In this respect, it might be considered cippropriate to draw upon the established expertise of clerks who presently cidjudicate small claim disputes. Staff for the mediation pilot project must a
	4.08 Considerable attention should be given to the information and forms of the new Court. They are presently insufficient in comparison to that used elsewhere. For example, some defendants complete the Notice of Objection form ilnadvertently, while meaning only to st.ate the elements of their defence to the claim. Some provinces, such as Saskatchewan have a variety of claim forms, each suited to a particular type of claim. Many claim forms provide step-by­Btep instructions to the plaintiff regarding the co
	Supra n. 1 , at 26-ZT. 
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	REC01MENDATI0N 28 
	◄:::onsiderable attention be given to the information and forms of the Provincial Judges Court (Civil Division) so that the public will be bE!tter informed of the practice and procedure for bringing or defending a small claim for adjudication. 
	That 

	4.09 Not only is it advisable that the information and forms of the new Court be improved; it is also important that considerable attention be given to publicizing the existence of the Provincial Judges Court (Civil Division) to society as a whole. We referred to the precept in Chapter 2, and we repeat it here, that knowledge is an essential tool for the exercise of substantive rights. Unless the existence and function of the new Court are broadly publicizeid, it is unlikely that the Court will be used by a
	RECO'1MENDATI0N 29 
	That considerable attention be given to publicizing the existence and function of the Provincial Judges Colllrt (Civil Division) so that the public will be more aware of the existence of the small claims court in Manitoba. 
	4.10 It will be necessary to have a period of time between the date legislation is passed and the operative date of the legislation. The executive will neE!d to assign or appoint judges to the new court and these members of the judiciary will require time to prepare the rules of practice and procedure for small c:laims. There are also several other executive and administrative matters, some of which we have described in this Chapter, which must be attendeci to before the Court is fully constituted and able 
	RECOMMENDATION 30 
	That there be a period of at least six months between the date 
	legislation is passed and the datE! the Court is fully constituted and 
	operational , 
	4. 11 It would be preferable for the operative date of the small claims legislation to precede or be simultanE!OUS with the effective date of the ,:Ullalgamation of the County Courts of Manitoba and the Court of Queen's !Bench. This would ensure that the transfer of adjudication of small cJlaims from the County Courts to the Provincial Judges Court (Civil !Division) could be accomplished with afl little interruption as possible. 
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	CHAPTER 5 
	SUMMARY OF RE:COMMENDATIONS 
	The reccnmendations of the Co111111ission are as fellows: 
	1.. That the adjudication of small claims continue to be heard by a court rather than by an administrative tri.bunal, mediator er arbitrator. 
	2.. That the small claims court have lee:ally-trained adjudicators. 
	2.. That the small claims court have lee:ally-trained adjudicators. 
	J. That the small claims court be associated with an existing court and that this court be the Prcvncial Judges Court. 
	4. 
	4. 
	4. 
	That a separate Civil Division of that court be created for the adjudication of small claims. 

	5. 
	5. 
	That the court for the adjudication cf small claims be called the Provincial Judges Court (Civil Division) . 

	6. 
	6. 
	That, subject to the exceptions set ferth in Reccrrmendaticn 7, the jurisdiction of the Provincial JudgE!s Court (Civil Division) be exclusive. 

	7. 
	7. 
	That the Provincial Judges Court (Civil Division) be given the statutory authority to transfer an action t;o the Court of QJeen 's Bench en the application of any party to an action in the fellowing cases: 


	( 1) where there is the consent; of all cf the parties tc the action, in which case the transfer shall be ordered; 
	(2) where the defendant pleads a set-off er counter-claim and the Court is satisfieid that the set-off er counter­claim involves a matter beyond the jurisdiction cf the Court; or 
	51 
	( 3) where the Court is satisfied that, having regard to the exceptional circumstance:s of the case, it would be proper to do so. 
	That the maximum roonetary jurisdiction of the Provincial Judges Court (Civil Division) be $3,000, exclusive of interest. 
	a:. 

	9, That the jurisdiction of the Provin•~ial Judges Court (Civil Division) be as follows: 
	The Court, in addition to the jurisdiction given by any Act having the force of law in the province, has jurisdiction in 
	(a) 
	(a) 
	(a) 
	any claim or counterclaim for debt (whether payable in rooney or otherwise) or dlamages (including damages for breach of contract) where the aioount does not exceed $3,000 exclusive of inten!st; 

	(b) 
	(b) 
	any action of replevin where the value of property distrained, taken or detained does not exceed $3,000; and 

	(c) 
	(c) 
	interpleader proceedings; where the value of the property in dispute does not exceed $3,000. 


	The Court has no jurisdiction :Ln an action 
	(a) 
	(a) 
	(a) 
	in which the title to land is brought into question; 

	(b) 
	(b) 
	in which the validity of any devise, bequest or limitation is disputed; 

	(c) 
	(c) 
	for the administration of estates or trusts; 

	(d) 
	(d) 
	for malicious prosecution, false imprisonment, defamation; and 

	(e) 
	(e) 
	against any judge, justice of the peace or peace officer for anything done! by him while executing the duties of his office. 
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	TI1e Court has no jurisdiction tc aW'ard an injunction or specific p1erformance. 
	10. 
	10. 
	10. 
	That the clerks employed by the Provincial Judges Court (Civil Division) inform litigants of the procedure of the! Court and assist successful partie:s in the enforcement of their judgments, when necessary. 

	11. 
	11. 
	a1 mediation programme be established in Winnipeg, or another urban centre, on a pilot basis, for the purpose c,f resolving claims co11111enced in the Pr1:,vincial Judges Court (Civil Division),, from which the feasibility of a prov:ince-wide mediation system can be assessed . 
	That 


	12. 
	12. 
	That tlhe rules of evidence be not strictly aJPplied in the Provincial Judges Court (Civil Division); but that everything relevant be admissible except privUeged evidence and evidence that is mad,~ inadmissible by statute. 


	13, That t.he legislation provide that all co11111unications made by the parties during the course of mediation are without prejudice and absolutely privil,eged. 
	14. 
	14. 
	14. 
	That the legislation provide that a m,ediator is not competent or compellable to give evidence for or agai111st any party with respect to statements, admissions or co11111unications rnade tc a mediator during the course of mediation. 

	15. 
	15. 
	That no class of plaintiff be excluded from the Court. 

	16. 
	16. 
	That 1;here be no restriction on the representation of parties by barristers and solicitors. 

	17. 
	17. 
	That the Provincial Judges Court (Civil Division) have the authority to order an examination for discovery and a discovery of documents for any action within the jurisdiction of the new Court where the Court is satisfied that the special circumstances of ,:1 case make it necessary in the interests of justice to do so. 
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	18. 
	18. 
	18. 
	That in the Rules cf Ccurt initially adcpted, the current default procedure in the small claims court requiring procf of claim and amount at trial be retained . 

	19. 
	19. 
	That the Prcvincial Judges Ccurt (Civil Diviscn) have the jurisdiction to set aside or vary a judgment by default en such terms as may be just. 

	20. 
	20. 
	That there be a right to an appeal from a decision cf the Provincial Judges Ccurt (Civil Division), on law or mixed law and fact, to the Ccurt cf Q.ieen's Bench. 

	21. 
	21. 
	That leave of the Ccur t cf Appeal of Manitoba be required to appeal the decision of the Ccurt of Q.ieen's B4~nch. 

	22. 
	22. 
	That the Provincial Judges Ccurt (Civil Divisicn) may award a successful party an allcwance for necessary disbursements but that no counsel fees be generally awarded unless the Ccurt is satisfied that the special circumstances cf a case make it nec:,essary i n the interests of justice to do sc. 

	23. 
	23. 
	That the judgments cf the Prcv:incial Judges Ccurt (Civil Divisicn) be enforceable withcut being filed in another ccurt. 

	24. 
	24. 
	That the Provincial Judges Ccurt (Civil Divisicn) have the same powers as the Ccurt of Q.ieen 's Bench for enfc:,rcing its crders and judgments. 

	25. 
	25. 
	That ccnsideraticn be given tc prnviding sittings in the Provincial Judges Ccurt (Civil Division) on Saturdays and scme weekday evenings. 

	26. 
	26. 
	That creation cf the Provincial J·udges Ccurt (Civil Divisicn) be achieved, sc far as legislation is concerned, by amendment tc "The Provincial Judges Act", 


	That the legislation give the authority to the judges of the Provincial Judges Ccurt (Civil Division) tc draft rules of practice and procedure. 
	zr. 
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	28. 
	28. 
	28. 
	28. 
	That considerable attention be given to t he infcnnation and forms cf the Provi ncial Ccurt (Civil Division) so that the public will be better informed of the practice and procedure fer bringing er defending a small 

	clairn for adjudication. 

	29. 
	29. 
	That considerable attention be given to publicizing the existence and funct ion of the Provincial Judges Court (Civil Division) so that the public will be more aware of the existenc:e of the small claims court 


	in Manitoba. 
	30. That there be a period of at least six months between the date legislation is passed and the date the Court is fully Clonstituted and operational. 
	This is a Report pursuant to subsections 5(2) and (3) of "The Law Reform Commission Act" signed this 7th day cf March 1983. 
	~ Qi?i;;:•.= Knox B. Foster, Carmissioner D. Trevor Anderson, Caamissioner 
	Geraldine MacNamara, Conlllissioner 
	Geraldine MacNamara, Conlllissioner 
	/!-~~ 
	M. Anne Riley, Carmissioner 


	NOI'E: In view of their positions, Judges Lcckwood and Thcmpson did net attend any cf the meetings nor take part in any cf the discussions dealing with the matters covered in this Report. They are therefore net signatories hereto. 
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	APPiENDIX 
	RULE 42 OF THE RULES OF THE PROVINCIAL COURT (CIVIL DIVISION) R.R.O. 1980, 
	REX,. 806 
	DISCOVERY 
	42-(1) Except as provided in this rule, no discovery is permitted. 
	(2) In an action where the aioount claimed exceeds $1,000, exclusive of interest, a judge may, on the application of a party and if satisfied that the special circumstances of the case make it necessary in the interests of justice, order discovery between the parties on such terms as to costs and otherwise as he may direct. 
	( 3) Where the discovery is tc take the form of the examination of a party, the judge may in his discretion giv·e directions as to the scope of the examination, whether it is tc be by written questions and answers er by oral examination, and if by oral examinatio11 before whom it is to be conducted or recorded. 
	(4) 
	(4) 
	(4) 
	The judge may, upon the application of a party to any action and upon such terms as he deems proper, make an order fer the detention, preservation, inspection or measuring of any propert.y that is the subject of the action, or as tc which any question may arise, and for all or any of these purposes may authorize any person to enter upon er into any land or building in the possession of any party to the action, and may authorize such samples tc be taken or observations, plans or models tc be made or experime

	(
	(
	5) The judge may, upon applicatio1n of a party tc any action, upon notice, and upon such terms as he deems proper , make an order fer the production and inspection of any books, wri tings, i1nstruments or documents, relating tc er a,ffecting the question i n issue and in t he possession, power, custody er 


	56 control cf any other party to the action, at such time and place as he appoints and in default of such production for inspection as so directed the judge may in hi:s discretion exclude such books, writings, instruments er documents from being given in evidence in such action. 




