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CHAPTER 1

INTRODUCTION

1.01 The subject of this Report concerns the reform and improvement of the
law pertaining to certificates of 1lis pendens. The Commission agreed to
consider this topic following a request from a practising member of the legal
profession. The Commission was asked specifically to study whether a statutory
cause of action should be introduced to allow the recovery of damages where a
certificate of 1lis pendens has been filed without a reasonable claim to title
or interest in land. This issue is addressed in this Report in addition to
other matters pertaining to the scope and form of these certificates, and their
relationship to the Torrens system of land registration.

1.02 It is common practice for the Commission to consult with members of
the public and Bar who may wish to comment on a matter we are studying before
we report our final recommendations to the Attorney-General. As the subject of
certificates of 1lis pendens is of particular concern to practising lawyers, we
recuested and received helpful submissions from several members of the Bar as
to whether damages should be recoverable where a certificate has been
"wrongfully” filed, and on the reform of certificates of 1lis pendens
generally. We wish to record our gratitude to these respondents.

1.03 The format of this Report is as follows. In Chapter 2 we summarize
briefly the history and the current law governing certificates of 1lis pendens
and make recommendations regarding their appropriate scope and form. The issue
as to whether a statutory cause of actiion should be created for the "wrongful"
filing of a certificate is examined separately in the succeeding chapter. Our
recomnendations for reform are summarized in Chapter 4 and two draft Bills to
implement them are contained in Appendices A and B.



CHAPTER 2

THE SCOPE AND FORM OF CERTIFICATES OF LIS PENDENS

A. Introduction

2.01 A certificate of lis pendens is distinguishable from a 1lis pendens
itself. The phrase "lis pendens" means simply what its component words
indicate: Mlaw suit pending". A certificate of 1lis pendens is slightly more
complex; it is a document issued by a court certifying that a lawsuit has been
commenced in which some title or interest in land is called in question. Upon
its registration in a land titles office, the effect of a certificate of lis
pendens is to give notice to all the world that the property against which the
certificate is filed is the subject of a lawsuit. Its purpose therefore is to
not:ify prospective purchasers and encumbrancers that any interest acquired by
them in land to which a certificate is filed is subject to any decree or

Judgment which may issue from that suit.1

2.02 Historically, it was the doctrine of Equity that the pendency of a
lawsuit itself created constructive notice for all the world without any
further notification required.2 The basis for this doctrine was that the com-
mencement of a lawsuit "is a transaction in a sovereign court of justice [and]
it is supposed that all people are attentive to what passes there . n 3
The Parliament in England intervened in 1839 by generally providing that no
lis pendens was binding upon a purchaser or mortgagee without express notice
unless a memorandum, similar to a certificate, was filed with the Court of

Common Pleas.u

2.03 When Manitoba became a province in 1870, the Legislature did not
expressly enact this English legislation. However, in 1889, four years after it
adopted the Torrens system of title registration, the Legislature enacted the
predecessor to subsection 148(2) of "The Real Property Act".? That

subsection now reads as follows:



3

148(2) A person claiming an estate or interest in land, or in a
mortgage or encumbrance subject to, or under, the new system,
may, in lieu of or after filing a caveat, proceed by way of
statement of claim, and may file with the district registrar a
certificate of 1lis pendens or other proper evidence of the
proceedings.

2.04 Forty-two years later, in 1931, the Legislature enacted what are now
sections 87 and 88 of "The Queen's Bench Act", C.C.S.M. c. 0280.6 Section 87
reads as follows (see para. 3.13 ff. for discussion of section 88):

87(1) The institution of an action or the taking of a
proceeding, in which any title to or interest in land is brought
in question, shall not be deemed notice of the action or
proceeding to any person not a party to it, until a certificate,
signed by the proper officer, has been registered in the 1land
titles office of the land titles distriet in which the land is
situated.

87(2) The certificate may be in the following form:

I certify that in an action or proceeding in the Court of
Queen's Bench between A.B., of y and G.D., of y
some title or interest is called in question in the
following land (describing it).

Dated at (stating date and place).

87(3) Subsection (1) does not apply to an action or proceeding
for foreclosure or sale upon a registered mortgage.

2.05 As stated in subsection 87(1), a certificate of 1lis pendens may issue
from the Court of Queen's Bench whenever "any title to or interest in land is
brought in question". The certificate may be 1issued where an action 1is
instituted by statement of claim or where proceedings are initiated by
originating notice of motion (see Queen's Bench Rule 513(1)). 1In practice, the
prothonotary or one of his deputies will issue a certificate provided the
pleadings contain a legal description of land and there is a claim involving
land.

2.06 Unless a certificate is registered in the land titles office, it will
not. be deemed notice of the action or proceeding to any person not a party to
it. There is an exception to this general rule contained in s. 87(3) and it
comprises mortgagees who have registered their interest prior to the registrant
of a certificate of 1lis pendens and who wish to take sale or foreclosure
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proceedings. These mortgagees may pursue sale or foreclosure proceedings
notwithstanding that a certificate has been filed but only if they are not a

party to the action or proceeding which is the subject of the certif‘]‘.cate.7

2.07 Certificates of lis pendens may also issue from the County Courts.
Although there is no legislation concerning lis pendens in "The County Courts
Act", C.C.S.M. c. C260, case law has held that subsection 27(2) of that Act
{(which states that a County Court has "all the powers of the Court of Queen's
Bench in any action within its jurisdiction") effectively empowers the County
Courts to deal with certificates of lis pendens as provided for by "The Queen's
Bench Actn.® Section 55 of "The Builders' Liens Act", an Act over which the
County Courts have Jjurisdiction, also allows the issuance of certificates of
lis pendens. So does s. 20(1) of "The Marital Property Act", a statute for
which the County Courts share jurisdiction with the Court of Queen's Bench.

2.08 The incidence of the issuance of certificates of 1lis pendens from the
Queen's Bench and the County Courts has been steadily increasing. Statistics
supplied to us by the Courts indicate that in 1976, 39 certificates were issued
by these two section 96 trial courts; by 1981 that number had jumped to 104.

2.09 Once a certificate of 1is pendens has been issued by a section 96
Court it may be filed with a District Registrar under the Torrens system of
land registration in Manitoba in accordance with subsection 148(2) of "The Real

Property Act", C.C.5.M. c¢. R30 ( supra ).

El. The scope of the actions for which a certificate may issue.

2.10 There is some discrepancy between "The Real Property Act" and "The
Cueen's Bench Act" as to the type of proceedings for which a certificate may
issue. In Winnipeg Paint and Glass v. Lackman 9 the scope of what is now
5. 148(2) of "The Real Property Act" was judicially interpreted. In that case,
@A creditor had sued a debtor and his wife on behalf of himself and all other

creditors, to set aside an alleged conveyance of land from the debtor to his
wife. The creditor had filed a certificate of lis pendens concurrently with
his claim and the debtor applied to the Court for its vacation. Dysart, J.
granted the application on the basis that s. 148(2) requires the registrant of
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a certificate to claim an estate or interest in the land to which the
certificate is filed sufficient to support a caveat. In the Court's view, an
ordinary creditor, such as the respondent in this case, did not fulfil this

requisite. To quote from a passage of the _judg‘meﬁtzlO

The question here is whether the plaintiff, as a mere ordinary
creditor of the former owner of land, seeking to set aside a transfer
of that land because fraudulent as against creditors, can be said to
have any estate or interest in the land in question as will entitle it
to file a caveat, or to file "in lieu of. . a caveat, . . a
certificate of 1lis pendens ™. A fair construction of this section
[s. 148(2)] would lead to the conclusion that the estate or interest
referred to must be such as will support a caveat; this seems to be
indicated by the words "in lieu of". It cannot successfully be argued
that the creditor in this case has that kind of an estate or interest
in his debtor's land.

2.11 Winnipeg Paint and Glass was decided before sections 87 and 88 of

"The Queen's Bench Act" were enacted in 1931. It was generally on this basis

that the Manitoba Court of Appeal distinguished it in a recent case, Penner's

Construction Ltd. v. Ancel ,11 when considering the scope of actions in which

certificates may issue under "The Queen's Bench Act". On similar facts as
Winnipeg Paint , the Court held that a certificate of lis pendens could issue

from the Court of Queen's Bench where an action is commenced by an ordinary
creditor to set aside a conveyance of land under "The Fraudulent Conveyances
Act". C.C.3.M. c. F160. Such an action brings title to land into question and,
according to the Court, is thus one of the types of proceedings contemplated by
the language of s. 87(1).

2.12 The three judgments of the Justices of the Court of Appeal in Penner
discuss the drafting differences between s.87(1) of "The Queen's Bench Act"and
s. 148 (2) of "The Real Property Act". The Court interprets s. 87(1) more
broadly than the interpretation given to s. 148(2) by Dysart, J. in Winnipeg
Paint and Glass. The cases can be reconciled by interpreting s. 148(2) as

requiring a registrant to claim personally an estate or interest in the land in
question, whereas s. 8T7(1) only necessitates that a litigant questions some
aspect of the title for a certificate to issue and whether (s)he is advancing a
personal claim to an estate or interest in the land is irrelevant.

2.13 There is, in our opinion, mo reason for the drafting differences
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between these two provisions. There 1is also a potential problem in the
different interpretations of these two subsections in that the court may issue
a certificate which the district registrar, at least under a combined reading
of s. 66(1) and s. 148(2) of "The Real Property Act", has the authority to

12 We have consulted

reject for registration under the Torrens title system.
Mr. M.M. Colquhoun, the Registrar General of Manitoba, on this point and he
agrees that subsection 148(2) should be made uniform in scope with subsection

87(1) of "The Queen's Bench Act".

2.14 Subsection 148(2) also needs to be made uniform in scope with a
provision in "The Marital Property Act", C.C.S.M. c. MU5., That is, by virtue
of the passage of Bill 15 during the last Session of the Legislature, an
applicant under "The Marital Property Act" may apply to a section 96 Court to
obtain an order for the issuance of a certificate of 1lis pendens
notwithstanding that title or interest in land is not brought into question
within the meaning of s. 87(1) of "The Queen's Bench Actn, 13

2.15 This legislative amendment arose following a decision of the Manitoba
Court of Appeal in Pepping v.Baffsky A where it was held that an application

under "The Marital Property Act" does not vest an applicant with an interest in
the land of the respondent so as to allow the filing of a certificate. The
legislative amendment was enacted to empower the Court to order a certificate
where there is a risk that the respondent will abscond or dissipate the marital
assets so that a certificate is required for their preservation.

2.16 Given the incongruity between s. 148(2) of "The Real Property Act" on
the one hand, and s. 87(1) of "The Queen's Bench Act" and s. 20(1)(ec) of "The

Marital Property Act" on the other, we recommend:

RECOMMENDATION 1

That subsection 148(2) of "The Real Property Act" be amended so
that the right to file a certificate of 1lis pendens with the

district registrar arises whenever a certificate is issued by a

court in Manitoba.




C. The form of the certificate

2.17 The form for the certificate of 1lis pendens is set forth in sub-
section 87(2) of "The Queen's Bench Actm, 12 However, the form set out in s.
87(2) is not the one actually used by the Court of Queen's Bench. One of our
respondents has informed us that should one follow the statutory form set out
in the Act, it will not be accepted by the Court for issuance. The form
actually used by the Queen's Bench is attached to this Report as Appendix C.

2.18 Although admittedly s. 87(2) is disecretionary in approach, we think
the legislation should reflect current practice. We think it preferable, to
allow greater flexiblity, for the actual wording of the form to be set forth in
the Queen's Bench Rules. Accordingly, we recommend:

RECOMMENDATION 2

That subsection 87(2) of "The Queen's Bench Act" be repealed
and the Attorney-General consult with the judges of the Court of

Queen's Bench on inserting the form of the certificate in the
Queen's Bench Rules.

D. Certificates of lis pendens and the Torrens system

2.19 The Torrens system of title registration generally ensures that the
land contained in a certificate of title is subject only to those rights and
encumbrances which are set out on the title itself. Accordingly, when a
certificate of 1lis pendens is filed under the new system, its registration is
noted on the back of the certificate of title, as is generally the case with
other encumbrances.

2.20 There are exceptions to this general rule, however, and these are the
rights and encumbrances set forth in s. 57(1) of "The Real Property Act". This
subsection comprises a 1list of matters to which a certificate of title is
subject by implication and without special mention. Accordingly, a person who
claims a right which is governed by this subsection generally need not register
it to claim his or her interest. It is usually conceded that the integrity of
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the Torrens system necessitates that this 1list comprise only those rights
which, for some exceptional reason, are required to be preserved by
implication.

2.21 Certificates of 1is pendens have been included in this 1list since
1906.16 Specifically, clause 57(1)(g) provides that certificates of title
are by implication subject to "any certificate of lis pendens issued out of a
court in the province and registered since the date of the certificate of
title". Notwithstanding the fact that certificates of title are subject by
implication to these certificates, as they are to caveats (see s. 57(1)(j)),
both caveats and certificates of lis pendens can be filed and are noted on the
back of a certificate of title, as is the case with other registrations not
included in the s. 57(1) list.

2.22 We have considered recommending the repeal of clauses 57(1)(g) and (j)
so that certificates of 1lis pendens and caveats would be removed from the list
but have decided to refrain from doing so. The problems presented by s. 57and
the Torrens system are generally under review by an inter-provincial committee
on which the Commission is represented.

2.23 Having reviewed the present law pertaining to the form and scope of
these certificates and their interrelationship with the Torrens system, we wish
to address in the next Chapter the issue which was specifically referred to us
for study: whether there should be a statutory cause of action to allow the
recovery of damages for the "wrongful" filing of a certificate of lis pendens.



9
CHAPTER 3

SHOULD THERE BE A STATUTORY CAUSE OF ACTION
FOR THE "WRONGFUL" REGISTRATION OF A CERTIFICATE?

A. The present law

3.01 No statutory cause of action exists in Manitoba for the recovery of
damages where a certificate of 1lis pendens has been registered without a
reasonable claim to title or interest in land. At common law, there has
evolved a tort under the category of injurious falsehood known as slander of
1;:'11;le.17 However, it is unlikely that this may successfully be used as a
cause of action for the "wrongful" filing of a certificate of lis pendens.
First, it is an essential element of this common law tort that the falsehood be
published with "malice". For malice to be proven, negligence or carelessness
is not enough but rather it must be shown that the defendant actually knew the
statement (in this case, the certificate) to be false. This is obviously a
very difficult matter to prove. Second, however, there is the issue as to
whether slander of title can even be raised as a possible cause of action for
the "wrongful" filing of a certificate. In the Ontario Court of Appeal case of
Tersigni v. Fagan 18 it was held that it cannot. The Court stated that,
because a certificate of 1lis pendens is "a statement issued in and part of the

process of the Court", it is "absolutely pr'i\.rilegect"19 and the registrant is
accordingly immune from liability.

3.02 There has been no Manitoba jurisprudence on this point but certainly
the Tersigni case is strong authority for the proposition that there can be no
cause of action for damages flowing from the "wrongful" filing of a certi-
ficate of 1lis pendens, however malicious the intent. We therefore propose
toreview whether there should be a statutory cause of action, and if so, its
scope or breadth.
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B. The principal question

3.03 We stated at the beginning of our Report that the effect of a
certificate of lis pendens is to give notice to the whole world that the
property against which a certificate is registered is the subject of a
lawsuit. Its entire effect is similar to a caveat in that the latter is used
"for the protection of alleged as well as of proved interests" and is "merely a
warning which creates no new rights but protects existing rights, if any“,20
This therefore means that a person who wishes to deal with land against which a
certificate is registered has the opportunity to examine the pleadings and
disregard the certificate, if (s)he thinks the claim is baseless. 1In actual
practice, however, a certificate acts as a cloud on the title, for purchasers
and mortgagees are deterred from dealing with the land until the certificate is
vacated ("set aside") and the relative rights and encumbrances are
crystallized. In this manner, the certificate operates similarly to an ex

parte injunction.

3.04 As is the case with caveators and the recipients of injunctions,
certificates of 1lis pendens are highly advantageous to the registrant. Not
only do they effectively protect any rights in the land in question but, as
well, it has been said that they amount to "legal extortion" in that they can
sometimes be employed to extract concessions from the owner'/defendant.21 They
are certainly effective tools for "tying up" property during the course of
litigation and, if a defendant is anxious to sell or encumber the property, we
think it is probable (s)he will be more cooperative in accepting a compromise

that might otherwise have been rejected.

3.05 Elsewhere, the Legislature and the courts have recognized that, when a
document is registered or an order is issued prior to the final determination
of rights, and that document or order results in a considerable constraint over
the property of one of the parties, there should be some protection to ensure
that that right is not abused. In particular, s. 146(1) of "The Real Property
Act", C.C.S.M. ¢. R30, provides for a statutory cause of action where a caveat
is filed or continued "wrongfully and without reasonable cause". So too "The
Builders' Liens Act", C.C.S.M. c. B91, which generally makes a registrant of a

lien liable in damages for a grossly exaggerated claim unless it was done "in
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good faith and without negligence" (s. 40(1)). It is also well established
that when a court issues a Mareva injunction, which directlyrestrains a
litigant from disposing of his or her assets, the applicant must give an

undertaking as to damages.22

3.06 The Ontario Legislature presumably recognized the analogy between
certificates of 1is pendens, on the one hand, and caveats, 1liens and
injunctions, on the other, when it amended the Judicature Act in 1977 to

provide for a statutory cause of action where a certificate of lis pendens has
been wrongfully filed.23 Subsections 38(4) and (5) of the Ontario

legislation read as follows:

(1) Any person who registers a certificate or caution referred to
in subsection (1) without a reasonable claim to title to or
interest in the land is liable for any damages sustained by any

person as a result of its registration.

(5) The liability for damages under subsection (4) and the amount
thereof may be determined in an action commenced therefor in the
court in which the certificate is issued or by application in the
proceeding for an order to vacate the caution or certificate or
in the action or proceeding in which the question of title to or

interest in the land is determined.

3.07 We think, like the Ontario Legislature, that it is appropriate that
there be a statutory cause of action for damages where a certificate has been
filed wrongfully. We are concerned that there may be potential abuse given the
broad ramifications flowing from the filing of a certificate and we are
buttressed in our view by the exposure to liability where caveats and builders'’
liens are filed, and interlocutory ("™not final"™) injunctions are issued, all of
which are highly analogous in effect to these certificates.

3.08 The drafting of this legislation requires careful consideration. It
cannot extend so broadly that it applies whenever a certificate is filed
"yithout reasonable claim to title to or interest in land". This would result
in exposure to liability where, for example, a creditor files a certificate ir
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an action similar to the Winnipeg Paint. and Glass and Penner cases, as in this

type of case a registrant is not claiming "title to or interest in the land".
Rather (s)he is merely wishing to set aside a transaction as fraudulent so that
the estate or interest in the land in question is available to enforce any
claim or pending judgment. For this reason, we do not recommend the adoption
of the language found in s. 38(4) of the Ontario Judicature Aet ( supra ).

Instead, we favour that the legislation be drafted similarly to s. 146(1) of
"The Real Property Act" so that 1liability will arise whenever any person
sustains damage as a result of a person registering a certificate of 1lis
pendens "without reasonable cause". It is intended that this standard would
expose those persons who commence actions frivolously for the purpose of
Wihoisting a flag' on the land"”
the right to ensure that it may, if successful, be enforced.

yet allow those who have a reasonable claim

3.09 The Commission recommends:

RECOMMENDATION 3

That section 87 of "The Queen's Bench Act" be amended by adding
the following subsection:

Any person who registers a certificate of 1is pendens

without reasonable cause is liable for any damages

sustained by any person as a result of its

registration.

We think that it is important that the legislation extend the statutory cause
of action to persons other than the owner of the property in question. The
recommended draft subsection, like s. 146(1) of "The Real Property Act" and s.
40(1) of "The Builders' Liens Act" is worded so that this effect is achieved.

C. The appropriate proceedings in which to commence the statutory cause of

action

3.10 Subsection 38(5) of the Ontario Judicature Act provides that
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the liability for damages arising from the statutory cause of action and the
amount thereof may be determined:

(1) by separate action commenced in the Court in which the certificate was
filed;

(2) by application in the proceeding for an order to vacate the

certificate; or

(3) in the action or proceeding in which the question of title to or
interest in the land is determined.

3.11 We think that a similar provision should be added to s. 87 of "The
Queen's Bench Act". However, in Manitoba, the Referee in Chambers is empowered
by the Queen's Bench Rules to hear motions for the vacation of these

certificates.25

Due to the limitations imposed by s. 96 of the Constitution
Act, 1867 26 and other considerations, it would not be appropriate for the
Referee to hear damage claims and, accordingly, the motion for the vacation of
a certificate should not be included in the legislation as a proceeding in
which the issues of liability and quantum may be determined. We accordingly

recommend :

RECOMMENDATION 4

That the liability for damages under recommendation 3 and the

amount thereof be determined in an action commenced in the court

in which the certificate is issued or in the action or proceeding

in which the question of title to or interest in the land is

determined.

3.12 Before we conclude this Chapter, there is one matter of concern
arising from section 88 of "The Queen's Bench Act" pertaining generally to the
vacation of certificates of lis pendens which we wish to address briefly.
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D. Vacation of certificates of 1lis pendens

3.13 Section B8 of "The Queen's Bench Act" provides for the vacation of
certificates of lis pendens.27 In effect, subsections 1 to 3 allow the
interim vacation of certificates on the application of a party to the action

where:

1. The plaintiff or other party at whose instance it was issued does not
in good faith prosecute the action;

2. The plaintiff's claim is not solely specific performance of land
(specific performance of land is a court order which compels a party
to execute a specific conveyance of land); or

3. There is any other ground "which may be deemed just" (s. 88(3)).

3.14 Vacation orders have generally only been granted in Manitoba where the
pleadings clearly indicate that title to or interest in land is not being
brought into question with the result that the certificate should never have

d.28 The fact that vacation orders are difficult to obtain,

been 1issue
however, is not due to the legislation; subsections 88(1), (2) and (3) give
broadly based power to the court to vacate where it is deemed just, with or
without the giving of security. The difficulty in obtaining a vacation order
is, instead, due to the fact that the order may prevent a registrant from
enforeing his or her claim if there is a transfer of title or interest in the

particular land in gquestion prior to any final judgment that is issued.

3.15 Presently a vacation order (with or without the giving of security) is
the only interim remedy available in Manitoba to provide some relief against
the potential abuse of the registration of certificates of 1lis pendens. The
legislation pertaining to these certificates in British Columbia additionally
empowers their court to order a plaintiff to enter into an undertaking to abide
by any order that the court may make as to damages as a result of the
29

the legislators may have seen the similarity between certificates of lis

registration of the certificate in question. In enacting this provision,

pendens and Mareva and other interlocutory injunctions where an undertaking is
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a condition of the order being granted.zgo

3.16 By an undertaking as to damages, the party obtaining the order in
question undertakes to abide by any order as to damages which the court may
make should it afterwards be of the opinion that the defendant has, by reason
of the order, sustained any damages which such party ought to pay.?’.I It has
been held that an undertaking as to damages remains in force notwithstanding
the dismissal or discontinuance of fthe action in question.32 Should the
party who obtains the order ultimately fail at the final disposition of his or
her case, an inquiry as to damages sustained by reason of the order is

generally conducted by the master of the court.33

3.17 We think that there should be a subsection added to s. 88 of "The
Queen's Bench Act" to empower the court, as an alternative to the vacation of a
certificate, to allow the retention of a certificate on the condition that the
plaintiff enter into an undertaking to abide by any order that the court may
make as to damages as a result of ‘the registration of the certificate in
question. This would give the court a power, in addition to the provision of a
statutory cause of action, to provide for some relief for potential abuse of
the registration of these certificates without the need to assess the merits of
the case on an interlocutory application. An undertaking would be especially
appropriate where the plaintiff claims only specific performance of land so
that a vacation of a certificate would likely not be granted given that it
would effectively preclude a plaintiff from successfully enforcing any final
judgment (s)he obtains. However, we do not think that the power to order an
undertaking should be confined to the situation where specific performance is
solely claimed. Instead, the subsection should be drafted so that, like a
vacation order, the court would be vested with the broad discretion to order an

undertaking where it is deemed just.

3.18 As previously mentioned, undertakings are required when a Court issues
a Mareva or other interlocutory injunction. There is also a provision in "The
Real Property Act" by which a caveator may be required to give an undertaking
as to damages in lieu of having the caveat lapsed.3” The fact that these
remedies are analogous to certificates of 1lis pendens we think supports our
view that this would be a wuseful remedial provision to include in an
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interlocutory motion to vacate a certificate. We recommend:

RECOMMENDATION 5

That section 88 of "The Queen's Bench Act" be amended by adding
the following subsection:

Where the court refuses to make an order vacating the

registration of a certificate in an application under

this section, it may require a party, as a condition of

allowing the continuance of the registration of the

certificate, to enter into an undertaking to abide by

any order that the court may make as to damages as a

result of the registration.
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CHAPTER 4

SUMMARY OF RECOMMENDATIONS

Our recommendations in this Report may be summarized as follows:

That subsection 148(2) of "The Real Property Act" be amended so that the
right to file a certificate of lis pendens with the district registrar
applies whenever a certificate is issued by a court in Manitoba. (para.2.16)

That subsection B87(2) of "The Queen's Bench Act™ be repealed and the
Attorney-General consult with the judges of the Court of Queen's Bench on
inserting the form of the certificate of 1lis pendens in the Queen's Bench
Rules. (para. 2.17)

That section 87 of "The Queen's Bench Act" be amended by adding the
following subsection:

Any person who registers a certificate of 1lis pendens
without reasonable cause is liable for any damages sustained
by any person as a result of its registration. (para. 3.09)

That the liability for damages under recommendation 3 and the amount
thereof be determined in an action commenced in the court in which the
certificate is issued or in the action or proceeding in which the question
of title to or interest in the land is determined. (para. 3.11)

That section 88 of "The Queen's Bench Act" be amended by adding the
following subsection:

Where the court refuses to make an order vacating the
registration of a certificate in an application under this
section, it may require a party, as a condition of allowing
the continuance of the registration of the certificate, to


https://para.2.16
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enter into an undertaking to abide by any order that the
court may make as to damages as a result of the
registration. (para. 3.18)

This is a Report pursuant to section 5(2) of "The Law
Commission Act", signed this 1st day of February, 1983.
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NOTES

10.

11.

12.

For a good summary of certificates of lis pendens, see 13 C.E.D. at 90-100;
also Di Castri, Law of Vendor and Purchaser (2nd ed.) at para. 481 ff.

Worsley v. The Earl of Scarborough (1746) 3 Atk. 391, 26 E.R. 1025.

Id. at 392, 1026.

See Judgments Act 1839 (Imp.) c. 11 s. 9.
See S.M. 1889 c¢. 16 s. 131.

S.M. 1931 ¢. 6 s. 86, 87.

See subsections 125(3) and (4) of "The Real Property Act", C.C.S.M. c. R30,
for legislation concerning this principle.

See Ciecko v. Fotti unreported, Co. Ct. 58/78, Barkman, C.C.J. Normally,
however, certificates of 1is pendens will issue from the Court of Queen’'s

Bench because the County Courts do not have Jjurisdiction to entertain
actions for specific performance of contracts or the recovery of land: s.
27(3) of "The County Courts Act", C.C.S5.M. e¢. C260.

[1923] 3 W.W.R. 361 (Man. K.B.).

Id. at 362.

(1979) 106 D.L.R. (3d) 634, [19801 1 W.W.R. 698, 2 Man. R. (2d) 197 (C.A.);
reversing [1979] 5 W.W.R. 178 (Q.B.).

S. 66(1) of "The Real Property Act"C.C.S.M. c. R30, reads as follows:

66(1) The district registrar may reject an instrument
appearing to be unfit for registration or filing and shall
not register or file an instrument purporting to transfer or
otherwise deal with or affect land under the new system
except in the manner herein provided for registration or



13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24,

25.

20
filing under the new system, nor unless the instrument is
in accordance with the provisions of this Act, as applicable
to the new system.
S.M. 1982 ¢. 17 5. 6; C.C.S.M. c. M45 s. 20(1)(e).

(1981) 130 D.L.R. (3d) 52; 12 Man. R. (&) 173 (C.A.).

There is a separate form for certificates filed under "The Builders' Liens
Act", C.C.S.M. c. B91; see Form 9 of that Act for a copy.

S.M. 1906 c. 75 s. 1.
See Salmond on Torts , 16th ed. at 405 ff; Fleming, The Law of Torts (5th

ed.) at 695 ff; and see Captain Developments Ltd. v. Nu-West Group Ltd.
(1982) 136 D.L.R. (3d) 502 (Ont. H.C.).

[1959] O.W.N. 94.

Ibid.

C.P.R. v. District Registrar (1956) 4 D.L.R. (2d) 518 (Man. Q.B.) at 521,
per Tritchler, J.

See commentary of R.S. Harrison, Advocates' Quarterly, Vol. I at 238.

See D.T. Stockwood, "'Mareva' Injunctions" (1981) 3 Advocates' Quarterly
85; P.S.A. Lamek, "Equitable Remedies" in New Developments in the Law of
Remedies , L.S.U.C. Special Lectures (1981) 125; R.M. Rogers, G.W. Hately,
"Getting the Pre-trial Injunction" (1982), 60 Can. B. Rev. 1.

See S.0. 1977 ec. 51, s. 4(1); R.S.0. 1980 c. 223 s. 38(4).
Supra n. 9 at 363, per Dysart, J.

See Queen's Bench Rules 182(e) and 183.



21

26. The provinces have the power to appoint court officers pursuant to
5.92(14) of the Constitution Act, 1867 . However, a provincially appointed

court officer, such as the Referee, is prevented by s. 96 of the
Constitution Act, 1867 from exercising the powers of a judge of the

superior, district or county court in each province. In light of this
constitutional restriction, case law has held that a provinecially appointed
officer cannot assess damages other than for liquidated sums. See: SBI
Management Ltd. v. 109014 Holdings Ltd. [1981] 5 W.W.R. 714 at 737, 22
C.P.C. 72, 32 A.R. 6 (C.A.); Lucy v. Interbuild Developments Ltd. (1974) 48
D.L.R. (3d) 150 (Alta. S.C.). As to the general power of a provincially
appointed court officer see: A.G. Ont. v. Victoria Medical Bldg. Ltd.
[1960] S.C.R. 32, 21 D.L.R. (2d) 97. See also Reference Re Residential
Tenancies Act (1981) 123 D.L.R. (3d) 554 (S.C.C.) where Dickson, J.,
speaking for the Court, sets fortlh a three-step process in determining the

constitutional validity of a power not exercised by a s. 96 judge.

27. Section 88 of "The Queen's Bench Act", C.C.S.M. e¢. C280, reads as follows:

88(1) Where a certificate is registered, and the plaintiff
or other party at whose instance it was issued, does not in
good faith prosecute the action or proceeding, the court may
at any time make an order vacating the registration of the
certificate.

88(2) Where a certificate is registered, and the
plaintiff's claim is not solely to recover land, or an
estate or interest in land, but to recover money or money's
worth, chargeable on or payable out of land, or some estate
or interest in it, or for the payment of which he claims
that the land or the estate or interest ought to be
subjected, or where the plaintiff claims land or some estate
or interest in land, and in the alternative, damages or
compensation in money or money's worth, the court may, at
any time, make an order vacating the registration of the
certificate upon such terms as to giving security or
otherwise as may be deemed just.

88(3) The court may, at any time, vacate the registration
of a certificate upon any other ground which may be deemed
Jjust.

88(4) On an application under this section the court may
order any of the parties to the application to pay the costs
of any of the other parties to it, or may make any other
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order with respect to costs, which wunder all the
circumstances may be deemed just.

88(5) The order vacating the registration of a certificate
may be registered on or after the fourteenth day from the
date of the order, unless the order is meanwhile reversed
or its registration is postponed or forbidden.

88(6) Where a certificate of 1lis pendens has been filed and
the action or proceeding to which it relates
(a) has been discontinued; or
(b) has been dismissed or otherwise finally disposed of in
so far as the land affected by the certificate is
concerned, and
(i) no appeal from the dismissal or disposal has been
entered and the time limited for an appeal
therefrom has expired; or
(ii) the dismissal or disposal is entered by consent;
a certificate of the prothonotary or deputy clerk of the
Crown and pleas setting forth the facts may be registered
and when registered the certificate shall discharge and
remove the lis pendens.

B8(7) Where the registration of a certificate is vacated,
any person may deal with the land as fully as if the
certificate had not been registered, and it is not incumbent
on any purchaser or morigagee to inquire as to the
allegations in the action or proceeding, and his rights are
not affected by his being aware of the allegations.

28. See, for example, Sheridan v. Warkentin (1961) 42 W.W.R. 427 (Q.B.); app'd
Ciecko v. Fotti supra n. 8.

29. Section 236 of the Land Titles Act R.S.B.C. 1979 c. 219 reads as follows:

4
236. (1) On the hearing of the application referred to in
section 235, the court
(a) may order the cancellation of the registration of the
certificate of lis pendens either in whole or in part, on
(i) being satisfied that an order requiring security
to be given is proper in the circumstances and
that damages will provide adequate relief to the
party in whose name the certificate of lis pendens
has been registered; and
(ii) the applicant giving to the party the security so
ordered in an amount satisfactory to the court; or
(b) may refuse to order the cancellation of the
registration, and in that case may order the party
(i) to enter into an undertaking to abide by any order
that the court may make as to damages properly
payable to the owner as a result of the
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31.

32.
33.

34,
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registration of the certificate of 1lis pendens;
and

(ii) to give security in an amount satisfactory to the
court and conditioned on the fulfilment of the
undertaking and compliance with further terms and
conditions, if any, the court may consider proper.

(2) The form of the undertaking shall be settled by the
registrar of the court.

(3) 1In fixing the amount of the security to be given, the
court may take into consideration the probability of the
party's success in the action in respect of which the
certificate of 1lis pendens was registered.

Supra n. 22. And see: Halsbury's Laws of England (4th ed.) Vol. 24,
paragraph 1072 ff.

Halsbury's , supra n. 30. For an example of where an undertaking as to
damages has been required as a condition of retaining the registration of a
certificate of 1is pendens, see: Cloverlawn-Kobe Developments Ltd. v.
Tsogas [1979] 6 W.W.R. 31 (B.C.S.C.). The appropriate wording of the
undertaking in an interlocutory injunction is set forth in 22 Court Forms
(2nd ed.) 91, Form 13.

Supra n. 30.

For an example of the form of an order for the inquiry into damages
sustained by the wrongful granting of an injunction, see W.D. Williston,
Precedents in Practice at 332.

Section 139(1) of "The Real Property Act" reads as follows:

139(1) Except in the case of a caveat filed by the district
registrar, every caveat filed against any land, mortgage,
encumbrance, or lease, may be disposed of by the district
registrar as lapsed, upon the expiration of fourteen days
after notice given by the district registrar to the caveator
to take proceedings in the court on his caveat,

{(a) unless, before the expiration of that period, the
caveator appears before the court on motion in chambers
or otherwise, and gives such undertaking or security,
or lodges such sum in court, as the court considers
sufficient to indemnify every person against damage
that may be sustained by reason of a disposition of the
property being delayed, and to answer the costs of the
caveatee in the proceedings; or

(b) unless he has within that time filed with the district
registrar evidence to the satisfaction of the district
registrar of proceedings taken under his caveat as
permitted by this Act.
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APPENDIX A

AN ACT TO AMEND THE QUEEN'S BENCH ACT

HER MAJESTY, by and with the advice and consent of the Legislative Assembly of
Manitoba, enacts as follows:

Subsec. 87(2) rep.

1. Subsection B8T(2) of The Queen's Bench Act, being chapter C280 of the
Revised Statutes, is repealed.

Subsec. 87(3) am.

2. Subsection 87(3) of the Act is renumbered as subsection 2.

Subsec. 87(3) added

3. The Act is amended by adding thereto, immediately after subsection 87(2)
thereof, the following subsections:

Liability for certificate registered without reasonable cause

87(3) Any person who registers a certificate referred to in
subsection (1) without reasonable cause is liable for any damages
sustained by any person as a result of its registration.

Recovery of damages

87(4) The liability for damages under subsection (4) and the amount
thereof may be determined in fhe action or proceeding in which the
question of title to or interest in land is determined or in a
separate action or proceeding.

Subsec. 88(3.1) added

4, The Act is amended by adding thereto, immediately after subsection 88(3)
thereof, the following subsection:
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Undertaking in lieu of vacating

87(3.1) Where the court refuses to make an order vacating the
registration of a certificate in an application under this section, it
may require a party, as a condition of allowing the continuance of the
registration of the certificate, to enter into an undertaking to abide
by any order that the court may make as to damages as a result of the
registration.

Commencement of Act

5.

This Act comes into force on the day it receives the royal assent.
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APPENDIX B

AN ACT TO AMEND THE REAL PROPERTY ACT

HER MAJESTY, by and and with the advice and consent of the Legislative Assembly
of Manitoba, enacts as follows:

Subsec. 148(2) rep. and sub.

1. Subsection 148(2) of The Real Property Act, being chapter R30 of the
Revised Statutes, is repealed and the following subsection is substituted
therefor:

Right to file certificate of lis pendens

148(2) A person who institutes a suit or proceeding in a court may,
in lieu of or after filing a caveat, file a certificate of 1lis
pendens, signed by the proper officer of the court in which the suit
or proceeding has been instituted.

Commencement of Act

2. This Act comes into force on the day it receives the royal assent.



-27-
APPENDIX C

IN THE QUEEN’S BENCH

MANITOBA
EASTERN 1 certify that in a suit or proceeding in
JUDICIAL DISTRICT ) the Court of Queen's Bench
TO WIT:
BETWEEN:
Plaintiff
— and —
Defendant

gome title or interest is called in question in the following lands, that is to say:

And at the request of the said Plaintiff, this certificate is given for the purpose of
registration, pursuant to the statute in such case made and provided.

Given under my hand, and the seal of the said Court, at the City of Winnipeg,
this day of A.D. 19

DEPUTY PROTHONOTARY

AG-af-44
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No.

QUEEN’S BENCH

PLAINTI

V8.

DEFENDA!

CERTIFICATE OF LIS PENDENS
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	CHAPTER 1 
	INTRODUCTION 
	1.01 The subject of this Report ccincerns the reform and improvement of the law pertaining to certificates of lis pendens. The Commission agreed to consider this topic following a request from a practising member of the legal profession. The Commission was asked specifically to study whether a statutory cause of action should be introduced to allow the recovery of damages where a certificate of lis pendens has been fi.led without a reasonable claim to title or interest in land. This issue is addressed in th
	1.02 It is common practice for the:? Commission to consult with members of thei public and Bar who may wish to corrrnent on a matter we are studying before we report our final recommendations to the Attorney-General. As the subject of certificates of lis pendens is of particular concern to practising lawyers, we requested and received helpful submissions from several members of the Bar as to whether damages should be recoverable where a certificate has been "wrongfully" filed, and on the reform of certifica
	1.03 The format of this Report is as follows. In Chapter 2 we surrrnarize bri.efly the history and the current law governing certificates of lis pendens and make recommendations regarding their appropriate scope and form . The issue as to whether a statutory cause of action should be created for the "wrongful" filing of a certificate is examined separately in the succeeding chapter. OJr rec:onmendations for reform are sunmarilzed in Chapter 4 and two draft Bills to implement them are contained in Appendices
	CHAPTER 2 
	THE SCOPE AND FORM OF CEHTIFICATES OF LIS PENDENS 
	A. Introduction 
	2.01 A certificate of lis pendens is distinguishable from a lis pendens i ts1elf. The phrase "lis pendens" rneans simply what its component words indlicate: "law suit pending". A certificate of lis pendens is slightly roore complex; it is a document issued by a eourt certifying that a lawsuit has been corrmenced in which some title or interest in land is called in question. Upon it~s registration in a land titles office, the effect of a certificate of lis pendens is to give notice to all the world that the 
	judgment which may issue from that suit. 
	1 

	2.02 Historically, it was the doc:trine of Equity that the pendency of a lawsuit itself created constructive notice for all the world without any 
	fur ther notification required.The basis for this doctrine was that the com­mencement of a lawsuit "is a transaction in a sovereign court of justice [andJ 3
	2 

	it is supposed that all people are attentive to what passes there . . . " . The Parliament in England intervened in 1839 by generally providing that no lis pendens was binding upon a purchaser or mortgagee without express notice unless a memorandum, similar to a certificate, was filed with the Court of 
	4
	Cormon Pleas. 
	2.03 When Manitoba became a province in 1870, the Legislature did not expressly enact this English legislation. However, in 1889, four years after it adiopted the Torrens system of title registration, the Legislature enacted the 
	predecessor to subsection 148( 2) of "The Real Property Act". That subsection now reads as follows: 
	5 

	148(2) A person claiming an estatE~ or interest in land, or in a mortgage or encumbrance subject t.o, or under, the new system, may, in lieu of or after filing a caveat, proceed by way of statement of claim, and may file with the district registrar a certificate of lis pendens or other proper evidence of the proceedings. 
	2.04 Forty-two years later, in 1931, the Legislature enacted what are now sections 87 and 88 of "The Queen 's Bench Act, C. C. S.M. c. C280.Section 87 reads as follows (see para. 3.13 ff. fo1r discussion of section 88) : 
	11 
	6 

	87( 1) The institution of an action or the taking of a proceeding, in which any title to or interest in land is brought in question, shall not be deemed notice of the action or proceeding to any person not a party to it, until a certificate, signed by the proper officer, has been registered in the land titles office of the land titles district in which the land is situated. 
	87(2) The certificate may be in the following form: 
	I certify that in an action or proceeding in the Court of 
	Queen's 
	Queen's 
	Queen's 
	Bench between A.B., 
	of 
	, 
	and C.D., 
	of 
	, 

	some 
	some 
	title 
	or 
	interest 
	is 
	called 
	in 
	question 
	in 
	the 

	following land (describing it). 
	following land (describing it). 


	Dated at (stating date and place). 
	87( 3) Subsection (1) does not apply to an action or proceeding 
	for foreclosure or sale upon a registered mortgage. 
	2.05 As stated in subsection 87(1), a certificate of lis pendens may issue from the Court of Queen •s Bench whenever "any title to or interest in land is 
	brciught in question". The certificate may be issued where an action is instituted by statement of claim or where proceedings are initiated by ori.ginating notice of motion (see Queen's Bench Rule 513( 1)). In practice, the prc,thonotary or one of his deputies will issue a certificate provided the pleiadings contain a legal description of land and there is a claim involving 
	land. 
	2.06 Unless a certificate is registered in the land titles office, it will not be deemed notice of the action or proceeding to any person not a party to it,. There is an exception to this g,eneral rule contained in s. 87(3) and it comprises mortgagees who have registere,d their interest prior to the registrant of a certificate of lis pendens and who wish to take sale or foreclosure 
	4 
	proceedings. These mortgagees may pursue sale or foreclosure proceedings notwithstanding that a certificate ha:s been filed but only if they are not a party to the action or proceeding which is the subject of the certificate.
	7 

	2.07 Certificates of lis pendens may also issue from the County Courts. Although there is no legislation conc:erning lis pendens in "The County Courts Act", C.C.S.M. c. C260, case law has held that subsection 27(2) of that Act (which states that a County Court has "all the powers of the Court of Queen's Bench in any action within its jurisdiction") effectively empowers the County Courts to deal with certificates of l:ls pendens as provided for by "The Queen's Be:nch Act".Section 55 of "The Bui.lders' Liens 
	8 

	2.08 The incidence of the issuanc,e of certificates of lis pendens from the ()1een 's Bench and the County Courts has been steadily increasing. Statistics supplied to us by the Courts indicate· that in 1976, 39 certificates were issued by these two section 96 trial courts; by 1981 that number had jumped to 104. 
	2.09 Chee a certificate of lis pendens has been issued by a section 96 Court it may be filed with a District Registrar under the Torrens system of land registration -in Manitoba in accordance with subsection 148( 2) of "The Real Property Act", C.C.S.M. c. R30 ( supr~ ) . 
	El. The scope of the actions for which a certificate may issue. 
	2.10 There is some discrepancy between "The Real Property Act" and "The C)Jeen 's Bench Act" as to the type of proceedings for which a certificate may issue. In Winnipeg Paint and Glass v. Lackman 9 the scope of what is now 
	13. 148( 2) of "The Real Property Act" was judicially interpreted. In that case, a creditor had sued a debtor and hls wife on behalf of himself and all other ereditors, to set aside an alleged conveyance of land from the debtor to his wife. The creditor had filed a certificate of lis pendens concurrently with his claim and the debtor applied to the Court for its vacation. Dysart, J. granted the application on the basis that s. 148( 2) requires the registrant of 
	13. 148( 2) of "The Real Property Act" was judicially interpreted. In that case, a creditor had sued a debtor and hls wife on behalf of himself and all other ereditors, to set aside an alleged conveyance of land from the debtor to his wife. The creditor had filed a certificate of lis pendens concurrently with his claim and the debtor applied to the Court for its vacation. Dysart, J. granted the application on the basis that s. 148( 2) requires the registrant of 
	a certificate to claim an estate ()r interest in the land to which the ce·rtificate is filed sufficient to support a caveat. In the Court's view, an ordinary creditor, such as the respondent in this case, did not fulfil this re•quisite. To quote from a passage of the judgment:O 
	1


	The question here is whether the plaintiff, as a mere ordinary creditor of the former owner of land, seeking to set aside a transfer of that land because fraudulent as against creditors, can be said to have any estate or interest in the land in question as will entitle it to file a caveat, or to file "in lieu of. . a caveat, . a certificate of lis pendens ". A fair construction of this section 
	[s. 148(2)] would lead to the conclusion that the estate or interest referred to must be such as will support a caveat; this seems to be indicated by the words "in lieu of". It cannot successfully be argued that the creditor in this case has that kind of an estate or interest in his debtor's land. 
	2. 11 Winnipeg Paint and Glass wais decided before sections 87 and 88 of "The ~een's Bench Act" were enacted in 1931. It was generally on this basis that the Manitoba Court of Appeal distinguished it in a recent case, Penner 's Construction Ltd. v. Ancel , when considering the scope of actions in which certificates may issue under "The Queen's Bench Act". On similar facts as Winnipeg Paint , the Court held that a certificate of lis pendens could issue from the Court of ~een 's Bench where an action is comme
	11 

	2. 12 The three judgments of the <Justices of the Court of Appeal in Penner discuss the drafting differences between s.87( 1) of "The ~een's Bench Act"and 
	s. 148 (2) of "The Real Property Act". The Court interprets s . 87(1) more broadly than the interpretation given to s . 148(2) by Dysart, J . in Winnipeg Paint and Glass. The cases can be reconciled by interpreting s. 148( 2) as requiring a registrant to claim personally an estate or interest in the land in question, whereas s. 87( 1) only nec,essitates that a litigant questions some aspect of the title for a certificate to issue and whether (s)he is advancing a pe,rsonal claim to an estate or interest in t
	2. 13 There is, in our opinion, ino reason for the drafting differences 
	6 
	between these two provisions. There is also a potential problem in the different interpretations of these two subsections in that the court may issue a certificate which the district registrar, at least under a combined reading of s. 66( 1) and s. 148( 2) of "The Real Property Act", has the authority to 
	12
	reject for registration under the Te>rrens title system. We have consulted Mr. M.M. Colquhoun, the Registrar GEmeral of Manitoba, on this point and he agrees that subsection 148(2) should be made uniform in scope with subsection 
	87(1) of "The C)Jeen•s Bench Act". 
	2.14 Subsection 148(2) also needs to be made uniform in scope with a provision in "The Marital Property AcJt, C.C.S.M. c. M45. That is, by virtue o,f the passage of Bill 15 during the last Session of the Legislature, an a,pplicant under "The Marital Property Act" may apply to a section 96 Court to obtain an order for the issuance of a certificate of lis pendens notwithstanding that title or interHst in land is not brought into question within the meaning of s. 87(1) of "The Queen's Bench Act". 3 
	11 
	1

	2.15 This legislative amendment arose following a decision of the Manitoba Court of Appeal in Pepping v.BaffskJ[ where it was held that an application under "The Marital Property Act" does not vest an applicant with an interest in the land of the respondent so as to allow the filing of a certificate. The legislative amendment was enacted to empower the Court to order a certificate where there is a risk that the respondent will abscond or dissipate the marital assets so that a certificate is required for the
	14 

	2.16 Given the incongruity between s. 148(2) of "The Real Property Act" on the one hand, ands. 87(1) of "The C)Jeen's Bench Act" ands. 20(1)(c) of "The Marital Property Act" on the other, we reconmend: 
	RECOMMENDATION 1 
	That subsection 148(2) of "The Real Proper ty Act" be amended so that the right to file a certificate of lis pendens with the district registrar arises whenever a certificate is issued by a court in Manitoba. 
	7 
	C. The form of the certificate 
	2. 17 The form for the certific:ate of lis pendens is set forth in sub­15
	• However, the form set out in s. 87(2) is not the one actually used by the Court of OJeen 's Bench. ()Je of our respondents has informed us that should one follow the statutory form set out in the Act, it will not be by the Court for issuance. The form 
	section 87(2) of "The Queen's Bench Act
	11 
	accept.ed 

	actually used by the Queen's Bench is attached to this Report as Appendix C. 
	2. 18 Although admittedly s. 87(2) is discretionary in approach, we think the legislation should reflect current practice. We think it preferable, to 
	allow greater flexiblity, for the actual wording of the form to be set forth in 
	the Queen's Bench Rules. Accordingly, we reconmend: 
	RECOMMENDATION 2 
	That subsection 87(2) of "The· Queen •s Bench Act" be repealed and the Attorney-General consult with the judges of the Court of ~een•s Bench on inserting thE? form of the certificate in the 
	~een•s Bench Rules. 
	D. Certificates of lis pendens and the Torrens system 
	2. 19 The Torrens system of tit.le registration generally ensures that the land contained in a certificate of title is subject only to those rights and encumbrances which are set out on the title itself. Accordingly, when a certificate of lis pendens is filedl under the new system, its registration is noted on the back of the certificate of title, as is generally the case with 
	other encumbrances. 
	2.20 There are exceptions to this general rule, however, and these are the rights and encumbrances set forth in s. 57( 1) of "The Real Property Act". This subsection comprises a list of matters to which a certificate of title is subject by implication and without special mention. Accordingly, a person who claims a right which i s governed by this subsection generally need not register it to claim his or her interest. It is usually conceded that the integrity of 
	8 
	the Torrens system necessitates that this list comprise only those rights which, for some exceptional reaso,n, are required to be preserved by implication. 
	2. 21 Certificates of lis pendens have been included in this list since 1906.Specifically, clause 57( 1) (g) provides that certificates of title are by implication subject to "any certificate of lis pendens issued out of a ce>urt in the province and registered since the date of the certificate of ti.tle". Notwithstanding the fact that certificates of title are subject by implication to these certificates, as they are to caveats (sees. 57(1)(j)), both caveats and certificates of lis pendens can be filed and 
	16 

	back of a certificate of title, as is the case with other registrations not included in the s. 57(1) list. 
	2.22 We have considered reconmend:ing the repeal of clauses 57( 1 )(g) and (j) so that certificates of lis pendens and caveats would be rerooved from the list but have decided to refrain from doing so. The problems presented by s. 57and the Torrens system are generally undEir review by an inter-provincial committee on which the Conmission is represented. 
	2,23 Having reviewed the present law pertaining to the form and scope of t hese certificates and their interrelationship with the Torrens system, we wish to address in the next Chapter the issue which was specifically referred to us for study: whether there should be a statutory cause of action to allow the recovery of damages for the "wrongfuln filing of a certificate of lis pendens. 
	9 
	CHAPTER 3 
	SHOULD THERE BE A SIATIJTORY CAUSE OF ACTION FOR THE ''WRONGFUL" REG][STRATION OF A CERTIFICATE? 
	A. The present law 
	3.01 No statutory cause of action exists in Manitoba for the recovery of damages where a certificate of lis pendens has been registered without a 
	r◄easonable claim to title or interc:!st in land. At cO!llllOn law, there has evolved a tort under the category of· injurious falsehood known as slander of title. However, it is unlikely that this may successfully be used as a cause of action for the "wrongful" filing of a certificate of lis pendens. First, it is an essential element of this co1T1110n law tort that the falsehood be piublished with "malice". For malice to be proven, negligence or carelessness is not enough but rather it must be shown that th
	17 

	the "wrongful" filing of a certificate. In the Ontario Court of Appeal case of 18
	Tersigni v. Fagan it was held that it cannot. The Court stated that, because a certificate of lis pendens is "a statement issued in and part of the 
	process of the Court", it is "absolutely privileged"and the registrant is accordingly inmune from liability. 
	19 

	3,02 There has been no Manitoba jurisprudence on this point but certainly the Tersigni case is strong authority for the proposition that there can be no cause of action for damages flowing from the "wrongful" filing of a certi­ficate of lis pendens, however malicious the intent. We therefore propose toreview whether there should be a statutory cause of action, and if so, its 
	scope or breadth. 
	B. The principal question 
	3.03 We stated at the beginning of our Report that the effect of a ccertificate of lis pendens is to g:lve notice to the whole world that the property against which a certificate is registered is the subject of a lawsuit. Its entire effect is similar to a caveat in that the latter is used "for the protection of alleged as well as of proved interests" and is "merely a warning which creates no new rights but protects existing rights, if any".TI1is therefore means that a person who wishes to deal with land aga
	20 

	3.011 As is the case with caveators and the recipients of injunctions, CE!rtificates of lis pendens are highly advantageous to the registrant. Not only do they effectively protect any rights in the land in question but, as WE~ll, it has been said that they amount to "legal extortion" in that they can sometimes be employed to extract concessions from the owner/defendant.They are certainly effective tools for "tying up" property during the course of U tigation and, if a defendant is anxious to sell or encumbe
	21 

	that might otherwise have been rejected. 
	3.05 Elsewhere, the Legislature and the courts have recognized that, when a document is registered or an order is issued prior to the final determination of rights, and that document or order results in a considerable constraint over the property of one of the parties, there should be some protection to ensure tlhat that right is not abused. In particular, s. 146( 1) of "The Real Property A,ct", C. C.S.M. c. R30, provides for a statutory cause of action where a caveat i s filed or continued "wrongfully and 
	11 
	good faith and without negligence" (s. 40(1)) . It is also well established that when a court issues a MarEiva injunction, which directlyrestrains a litigant from disposing of his o,r her assets, the applicant must give an 
	undertaking as to 
	damages.
	22 

	3.06 The Ontario Legislature presumably recognized the analogy between certificates of lis pendens, on the one hand, and caveats, liens and injunctions, on the other, when it amended the Judicature Act in 1977 to provide for a statutory cause of action where a certificate of lis pendens has been wrongfully filed.3 Subs,ections 38(4) and ( 5) of the Ontario legislation read as follows: 
	2

	(4) 
	(4) 
	(4) 
	Any person who registers a certificate or caution referred to in subsection ( 1) without a reasonable claim to title to or interest in the land is liablE! for any damages sustained by any person as a result of its registration. 

	(5) 
	(5) 
	The liability for damages under subsection (4) and the arount thereof may be determined in an action commenced therefor in the court in which the certificate is issued or by application in the proceeding for an order to vacate the caution or certificate or in the action or proceeding in which the question of title to or interest in the land is determiined. 


	3.07 We think, like the Ontarilo Legislature, that it is appropriate that there be a statutory cause of action for damages where a certificate has been filed wrongfully. We are concerned that there may be potential abuse given the broad ramifications flowing from the filing of a certificate and we are buttressed in our view by the exposure to liability where caveats and builders' liens are filed, and interlocutory ("not final) injunctions are issued, all of which are highly analogous in effect to these cert
	11

	3.08 The drafting of this legislation requires careful consideration. It cannot extend so broadly that it applies whenever a certificate is filed "without reasonable claim to title to or interest in land" . This would result in exposure to liability where, fcir example, a creditor files a certificate ir 
	3.08 The drafting of this legislation requires careful consideration. It cannot extend so broadly that it applies whenever a certificate is filed "without reasonable claim to title to or interest in land" . This would result in exposure to liability where, fcir example, a creditor files a certificate ir 
	an action similar to the Winnipeg Paint and Glass and Penner cases, as in this typ,e of case a registrant is not claiming "title to or interest in the land". Ratlher (s)he is merely wishing to set c1side a transaction as fraudulent so that the estate or interest in the land in question is available to enforce any claim or pending judgment. For this reason, we do not recorrmend the adoption of the language found in s. 38( 4) of the Ontario Judicature Act ( supra ) • Instead, we favour that the legislation be

	pendens "without reasonable cause". J[t is intended that this standard would expose those persons who commence actions frivolously for the purpose of 1124
	the land

	" 'hoisting a flag' on yet allow those who have a reasonable claim the right to ensure that it may, if successful, be enforced. 
	3.09 The Co11111ission recommends: 
	RECOMMENDATION 3 
	That section 87 of "The Queen's 81:mch Act" be amended by adding 
	the following subsection: 
	Any person who registers a m~rtificate of lis pendens 
	without 
	without 
	without 
	reasonable 
	cause 
	is 
	liable 
	for 
	any 
	damages 

	sustained 
	sustained 
	by 
	any 
	person 
	as 
	a 
	result 
	of 
	its 

	registration. 
	registration. 


	We think that it is important that th,e legislation extend the statutory cause of action to persons other than the owner of the property in question . The rec:onmended draft subsection, like s . 146(1) of "The Real Property Act" and s . 40(1) of "The Builders' Liens Act" is wi0rded so that this effect is achieved. 
	C. The appropriate proceedings in whic'h to commence the statutory cause of action 
	3. 10 Subsection 38( 5) of the Ontario Judicature Act provides that 
	the liability for damages arising from the statutory cause of action and the amount thereof may be determined: 
	(1) 
	(1) 
	(1) 
	by separate action corrrnenced in the Court in which the certificate was filed; 

	(2) 
	(2) 
	by application in the proceeding for an order to vacate the 


	certificate; or 
	( 3) in the action or proceeding in which the question of title to or interest in the land is determi.ned. 
	3.11 We think that a similar provi.sion should be added to s. 87 of "The ()Je1~n 's Bench Act". However, in Manitoba, the Referee in Chambers is empowered by the Queen's Bench Rules to hear motions for the vacation of these 
	certificates.Due to the limitations imposed by s. 96 of the Constitution 26
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	Act, 1867 and other considerations, it would not be appropriate for the Referee to hear damage claims and, acc01rdingly, the motion for the vacation of a ciertificate should not be included in the legislation as a proceeding in whic::h the issues of liability and quantum may be determined. We accordingly 
	recorrmend : 
	RECOMMENDATION 4 
	That the liability for damages under recorrrnendation 3 and the amount thereof be determined in an action corrrnenced in the court in which the certificate is issued or in the action or proceeding in which the question of title to or interest in the land is 
	determined. 
	3. 12 Before we conclude this Chapter, there is one matter of concern arising from section 88 of "The ()Jeen's Bench Act" pertaining generally to the vacation of certificates of lis pendens which we wish to address briefly. 
	14 
	D. Vacation of certificates of lis pendens 
	3. 13 Section 88 of "The Queen ·•s Bench Act" provides for the vacation of 
	certificates of lis pendens. Z7 In effect, subsections 1 to 3 allow the interim vacation of certificates oni the application of a party to the action where: 
	1. 
	1. 
	1. 
	The plaintiff or other party at whose instance it was issued does not in good faith prosecute the~ action; 

	2. 
	2. 
	The plaintiff's claim is not solely specific performance of land (specific performance of land is a court order which compels a party to execute a specific conveyance of land); or 

	3. 
	3. 
	There is any other ground "which may be deemed just" (s. 88(3)). 


	3.14 Vacation orders have generally only been granted in Manitoba where the pleadings clearly indicate that title to or interest in land is not being brought into question with the result that the certificate should never have been The fact that vacation orders are difficult to obtain, however, is not due to the legislation; subsections 88( 1) , ( 2) and (3) give broadly based power to the court to vacate where it is deemed just, with or without the giving of security. The difficulty in obtaining a vacation
	issued.
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	3. 15 Presently a vacation order (with or without the giving of security) is the only interim remedy available in Manitoba to provide some relief against the potential abuse of the registration of certificates of lis pendens. The legislation pertaining to these ce~rtificates in British Columbia additionally empowers their court to order a plaintiff to enter into an undertaking to abide by any order that the court may make as to damages as a result of the registration of the certificate i.n question. In enac
	29 

	a condition of the order being 
	granted.30 

	3.16 By an undertaking as to damages, the party obtaining the order in question undertakes to abide by any or der as to damages which the court may mak,e should it afterwards be of the opinion that the defendant has, by reason 
	of 
	of 
	of 
	the order, 
	sustained 
	any 
	damages 
	which such party ought 
	to pay .31 
	It has 

	been held that 
	been held that 
	an 
	undertaking 
	as 
	to 
	damages 
	remains 
	in 
	force 
	notwithstanding 

	the 
	the 
	dismissal 
	or 
	discontinuance 
	of 
	the 
	action 
	in 
	question.32 
	Should 
	the 


	party who obtains the order ultimately fail at the final disposition of his or her case, an inquiry as to damages sustained by reason of the order is generally conducted by the master of the 
	court.33 

	3. 17 We think that there should be a subsection added to s. 88 of "The CMeen 's Bench Act" to empower the court , as an alternative to the vacation of a certificate, to allow the retention of a certificate on the condition that the pla1intiff enter into an undertaking to abide by any order that the court may make as to damages as a result of the registration of the certificate in question. This would give the court a power, in addition to the provision of a statutory cause of action, to provide for some re
	3,18 As previously mentioned, undertakings are required when a Court issues a Mareva or other interlocutory injunction. There is also a provision in "The Real Property Act" by which a may be required to give an undertaking as to damages in lieu of having the caveat lapsed. 3The fact that these remedies are analogous to certificates of lis pendens we think supports our vi,ew that this would be a useful remedial provision to include in an 
	caveat.or 
	4 
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	interlocutory motion to vacate a certificate. We recolllllend: 
	RECOMMENDATION 5 
	That section 88 of "The Queen's Bench Act" be amended by adding the following subsection: 
	Where the court refuses t,:, make an order vac;:iting the registration of a certificate in an application under this section, it may require a party, as a condition of allowing the continuance of the registration of the certificate, to enter into an undertaking to abide by any order that the court may make as to damages as a result of the registration. 
	CHAPTER 4 
	SUMMARY OF RECOMMENDATIONS 
	Our reconmendations in this Report may be sunmarized as follows: 
	1. 
	1. 
	1. 
	That subsection 148( 2) of "The Real Property Act" be amended so that the right to file a certificate of Us pendens with the district registrar applies whenever a certificate is issued by a court in Manitoba. () 
	para.2.16


	2. 
	2. 
	That subsection 87(2) of "The Queen •s Bench Act" be repealed and the Attorney-General consult with the jllldges of the Court of ~een 's Bench on inserting the form of the certificate of lis pendens in the Queen's Bench Rules. (para. 2. 17) 

	3. 
	3. 
	That section 87 of "The Queen's Bench Act" be amended by adding the following subsection: 


	Any person who registers a certificate of lis pendens 
	without reasonable cause is liable for any damages sustained by any person as a result of its registration. (para. 3.09) 
	4. 
	4. 
	4. 
	That the liability for damages uinder recommendation 3 and the amount thereof be determined in an actic,n conmenced in the court in which the certificate is issued or in the action or proceeding in which the question of title to or interest in the land is determined. (para. 3.11) 

	5. 
	5. 
	That section 88 of "The ~een 's Bench Act" be amended by adding the following subsection: 


	Where the court refuses to make an order vacating the registration of a certificate in an application under this section, it may require a party, as a condition of allowing the continuance of the regist1ration of the certificate, to 
	18 
	enter into an undertaking to abide by any order that the court may make as to damages as a result of the registration. (para. 3.18) 
	This is a Report pursuant to section 5 ( 2) of "The Law Reform c.onmission Act", signed this 1st day of February, 1983. 
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	4. 
	4. 
	4. 
	See Judgments Act 1839 (Imp.) c. 11 s . 9. 
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	filing under the new system, nor unless the instrument is 

	in accordance with the provisions of this Act, as applicable 
	to the new system. 
	13. 
	13. 
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	15. 
	15. 
	There is a separate form for certificates filed under "The Builders' Liens Act", C.C.S.M. c. 891; see Form 9 of that Act for a copy. 


	16. S.M. 1906 c. 75 s. 1. 
	17. See Salmnd on Torts , 16th ed. at 405 ff; Fleming, The Law of Torts (5th ed.) at 695 ff; and see Captain Developments Ltd. v. Nu-West Group Ltd. (1982) 136 D.L.R. (3:1) 502 (Ont. H.C.). 
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	C.P.R. v. District Registrar (1956) 4 D.L.R. (2:i) 518 (Man. Q.B.) at 521, per Tritchler, J. 
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	See conmentary of R.S. Harrison, Advocates' Quarterly, Vol. I at 238. 
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	See D.T. Stockwood, '"Mareva' Injunctions" ( 1981) 3 Advocates' Quarterly 85; P.S.A. Lamek, "Equitable Remedies" in New Developments in the Law of Remedies , L.S.U.C. Special Lect ures (1981) 125; R.H. Rogers, G.W. Hately, "Getting the Pre-trial Injunction" ( 1982), 60 Can. B. Rev. 1. 

	23. 
	23. 
	See S.0. 1977 c. 51, s. 4(1); R.S.0. 1980 c. 223 s. 38(4) . 

	24. 
	24. 
	Supra n. 9 at 363, per Dysart, J. 

	25. 
	25. 
	See Queen's Bench Rules 182(e) and 183. 


	26. The provinces have the power to appoint court officers pursuant to s .92(14) of the Constitution Act, 1867. However, a provincially appointed court officer, such as the Referee, is prevented by s. 96 of the Constitution Act, 1867 from exercising the powers of a judge of the superior, district or county court in each province. In light of this constitutional restriction, case llaw has held that a provincially appointed officer cannot assess damages other than for liquidated sums. See: SBI Management Ltd.
	27·. Section 88 of "The Queen's Bench Act" , C.C.S.M. c. C280, reads as follows: 
	88( 1) Where a certificate i s registered , and the plaintiff or other party at whose instance it was issued , does not in good faith prosecute the action or proceeding, the court may at any time make an order vacating the registration of the certificate. 
	88( 2) Where a certificate is registered , and the plaintiff' s claim is not solely to recover land, or an estate or interest in land, but to recover money or money's worth, chargeable on or payalt>le out of l and, or some estate or interest in it, or for the payment of which he claims that the land or the estate or interest ought to be subjected, or where the plai1ntiff claims land or some estate 
	or interest in land , and in the alternative, damages or compensation in rooney or money's worth, the court may, at any time, make an order vacating the registration of the certificate upon such terms as to giving securi ty or otherwise as may be deemed just. 
	88( 3) The court may, at aniy time, vacate the registration of a certificate upon any other ground which may be deemed just. 
	88( 4) On an application under this section the court may order any of the parties to the application to pay the costs of any of the other parties to it, or may make any other 
	order with respect to costs, which under all the circumstances may be deemed ,just. 
	88(5) The order vacating the registration of a certificate may be registered on or after the fourteenth day from the date of the order, unless the order is meanwhile reversed or its registration is postponed or forbidden. 
	88(6) Where a certificate o:f lis pendens has been filed and the action or proceeding to which it relates 
	(a) 
	(a) 
	(a) 
	has been discontinued; c:>r 

	(b) 
	(b) 
	has been dismissed or ,otherwise finally disposed of in 


	so far as the land affected by the certificate is concerned, and 
	(i) no appeal from the dismissal or disposal has been entered and the time limited for an appeal therefrom has expired; or 
	(ii) the dismissal or d:isposal is entered by consent; a certificate of the prothc:motary or deputy clerk of the Crown and pleas setting fo1rth the facts may be registered and when registered the certificate shall discharge and remove the lis pendens. 
	88(7) Where the of a certificate is vacated, any person may deal with the land as fully as if the certificate had not been registered, and it is not incumbent on any purchaser or mortgagee to inquire as to the allegations in the action or proceeding, and his rights are not affected by his being aw.are of the allegations. 
	registrati.on 

	;~. See, for example, Sheridan v. Warkentin (1961) 42 W.W.R. 427 (Q.B.); app'd 
	Ciecko v. Fotti supra n. 8. 
	;?g. Section 236 of the Land Titles Act R.S.B.C. 1979 c . 219 reads as follows : 
	236. ( 1) Ch the hearing of' the application referred to in section 235, the court 
	(a) 
	(a) 
	(a) 
	(a) 
	may order the cancellation of the registration of the certificate of lis pendens either in whole or in part, on 

	(i) 
	(i) 
	(i) 
	being satisfied that an order requiring security to be given is proper in the circumstances and that damages will provide adequate relief to the party in whose name the certificate of lis pendens has been registered; and 

	(ii) 
	(ii) 
	the applicant giving to the party the security so ordered in an amount satisfactory to the court; or 



	(b) 
	(b) 
	may refuse to ordler the cancellation of the registration, and in that case may order the party 


	(i) to enter into an undertaking to abide by any order that the court may make as to damages properly payable to the owner as a result of the 
	registration of the certificate of lis pendens; and 
	(ii) to give security i.n an aroount satisfactory to the court and conditioned on the fulfilment of the undertaking and co,mpliance with further terms and conditions, if any,, the court may consider proper. 
	(
	(
	(
	2) The form of the undertaking shall be settled by the registrar of the court. 

	(
	(
	3) In fixing the aroount of the security to be given, the court may take into consid1eration the probability of the party's success in the ac:tion in respect of which the certificate of lis pendens was registered. 


	30, Supra n . 22. And see: Halsbury's Laws of England (4th ed.) Vol. 24, paragraph 1072 ff. 
	3'1 , Halsbury's, supra n. 30, For an example of where an undertaking as to damages has been required as a condition of retaining the registration of a certificate of lis pendens, se·e: Cloverlawn-Kobe Developments Ltd. v. Tsogas (1979] 6 W.W.R. 31 (B.C.S.C.). The appropriate wording of the undertaking i n an interlocutory injunction is set forth in 22 Court Forms (2nd ed.) 91, Form 13, 
	3:2. Supra n. 30. 
	33. For an example of the form of an order for the inquiry into damages sustained by the wrongful granting of an injunction, see W.D. Williston, Precedents in Practice at 332. 
	31~. Section 139(1) of "The Real Property Act" reads as follows: 
	139( 1) Except in the case of a caveat filed by the district registrar, every caveat filed against any land, roortgage, encumbrance, or lease, may be disposed of by the district registrar as lapsed, upon the expiration of fourteen days after notice given by the district registrar to the caveator to take proceedings in the court on his caveat, 
	(a) 
	(a) 
	(a) 
	unless, before the expiration of that period, the caveator appears before the court on motion in chambers or otherwise, and gives such undertaking or security, or lodges such sum in court, as the court considers sufficient to indemnify every person against damage that may be sustained by reason of a disposition of the property being delayed, and to answer the costs of the caveatee in the proceedi.ngs; or 

	(b) 
	(b) 
	unless he has within that time filed with the district registrar evidence to the satisfaction of the district registrar of proceedings taken under his caveat as permitted by this Act. 
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	APPENDIX A 
	AN ACT TO AMEND THE QUEEN'S BENCH ACT 
	HER MAJESTY, by and with the advice and consent of the Legislative Assembly of Manitoba, enacts as follows: 
	Subsec. 87(2) rep. 
	1. Subsection 87(2) of The Queen's Bench Act, being chapter C280 of the Revised Statutes, is repealed . 
	Subsec. 87(3) am. 
	2. 
	2. 
	2. 
	Subsection 87(3) of the Act is r ,enumbered as subsection 2. Subsec. 87(3) added 

	3. 
	3. 
	The Act is amended by adding thereto, inmediately after subsection 87(2) thereof, the following subsections: 


	Liability for certificate registered without reasonable cause 87(3) Any person who registers a certificate referred to in 
	subsection (1) without reasona1ble cause is liable for any damages sustained by any person as a result of its registration. Recovery of damages 87(4) The liability for damages under subsection (4) and the am:,unt 
	thereof may be determined in the action or proceeding in which the question of title to or int1~rest in land is determined or in a separate action or proceeding. 
	Subsec. 88(3,1) added 
	4. The Act is amended by adding thereto, inmediately after subsection 88( 3) thereof, the following subsection: 
	4. The Act is amended by adding thereto, inmediately after subsection 88( 3) thereof, the following subsection: 
	Undertaking in lieu of vacating 

	87(3.1) Where the court refuses to make an order vacating the registration of a certificate in an application under this section, it may require a party, as a condition of allowing the continuance of the registration of the certificate, to enter into an undertaking to abide by any order that the court may make as to damages as a result of the registration. 
	Conrnencement of Act 
	!5. This Act comes into force on the day it receives the royal assent. 
	26 APPENDIX B 
	AN ACT TO AMEND THE REAL PROPERTY ACT 
	HIER MAJESTY, by and and with the advi.ce and consent of the Legislative Assembly of Manitoba, enacts as follows: 
	Subsec. 148(2) rep. and sub. 
	1 • 
	1 • 
	1 • 
	Subsection 
	148( 2) 
	of 
	The 
	Real 
	Property 
	Act, 
	being 
	chapter 
	R30 of 
	the 

	Revised 
	Revised 
	Statutes, 
	is 
	repealed 
	and 
	the 
	following 
	subsection 
	is 
	substituted 

	therefor: 
	therefor: 


	Right to file certificate of lis pendens 
	148( 2) A person who institutes a suit or proceeding in a court may, in lieu of or after filing a caveat, file a certificate of lis pendens, signed by the proper officer of the court in which the suit or proceeding has been instituted. 
	Corllllencement of Act 
	2.. This Act comes into force on the day it receives the royal assent. 
	-n­
	AI'PENorx C 
	MANITOBA 

	IN THE QUEEN'S BENCH 
	IN THE QUEEN'S BENCH 
	I certify that in a suit or proceeding in
	EASTERN the Court of Queen's Bepch
	,JUDICIAL DISTRICT TO WIT: 
	:BETWEEN: 
	Plaintiff 
	-ru11d 
	-

	Defendant 
	,some title or interest is called in questi-on in the following lands, that is to say: 
	And at the request of the said Plaintiff, this certificate is given for the purpose of registration, pursuant to the statute in s1uch case made and provided. Given under myhand, !lllld the seal of the said Court, at the City of Winnipeg, day of A. D. 19 
	this 

	DEPUTY PROTHONOTARY 
	AG-af-<14 
	-28
	-

	No. 
	QUEEN'S BENCH 
	QUEEN'S BENCH 
	PLAINTI 
	vs. 
	DEFENDA: 
	CERTIFICATE OF LIS PENDENS 





