LAW REFORM COMMISSION MANITORA COMMISSION DE RE;FORME DU DROIT

ON

CONFLICT OF INTEREST OF MUNICIPAL COUNCILLORS

April 14, 1981 Report #46




The Manitoba Law Reform Commission was established by "The
Law Reform Commission Act” in 1970 and began functioning
i 1971

The Commissioners are:

C.H.C. Edwards, Q.C., Chairman
Patricia G. Ritchie

David G. Newman

Prof. A. Burton Bass

Knox B. Foster, Q.C.
Beverly-Ann Scott

Victor Rosenman

Legal Research Officers of the Commission are: Ms. Leigh
Halprin; Ms. Donna J. Miller; and Ms. Valerie C. Perry.
The Secretary of the Commission is Miss Suzanne Pelletier.

The Commission offices are located at 521 Woodsworth Building,
405 Broadway, Winnipeg, Manitoba R3C 3L6, Tel. (204) 944-2896.



TABLE OF CONTENTS

Page
Ta INTBODUCTTION w. n s & & & = & 5 & 3 & % &% & il
e ITI. THE LAW OF CONFLICT OF INTEREST IN MANITOBA . 6
A. Provincial Legislation: "The city of

Winnipeg Act"” and "The Municipal Act" . . 6

(1) General prohibition against: voting
and taking part in discussion . . . 6
(2) PDisqualifieation « « 4 o w o 5 5 « & 7
(a) Incompatible offices . . . . . 7
(b) Contracting with the municipality 8
(c) Miscellaneous provisions . . . 1

_ (e) Declarations of office and qualifi-
L o I e . 12
o B. Tho Sriwfsal 0ode & .oov % & & o ois e sl 12
= Common Law = Trusts . o o« v « ¢ « o o = 5 14
IIT. PROPOSALS FOR REFORM . . . . . & o o . . . ol 16
A. Oral DISCIGBUFE o & % 4 5 2 % o = o 5 = 16
(1) Types of interests to be disclosed . 16
(2) Method of oral disclosure . . . . . 22

B. Contracts with the Municipality - Dis-

qualification or Disclosure? . . . . . . 28
C. Registration of Interests , _, _, . ., . . . 32
D. EREOFEONBIE 5 @ & 5 M o Sk 15 B b we G g Sl 42
IV. SUMMARY OF RECOMMENDATIONS . . . «. o w + . . . 51




Page

FOOTMOTES & o + s 's o = o s % ® & & & & & & & 9 @ & & @ 58
RTOHROTE S = % 5 5 @ & o & @ = & « & & & = & & & & & W 03

APPENDIX B . & = s s % % s & ® & ® s 3 @& &« & & & o @« @ 80




80

I. INTRODUCTION

In May of 1980, the Honourable the Attorney-General
asked the Manitoba Law Reform Commission to review the issue
of conflict of interest of municipal councillors. In making
this referral, the Attorney-General noted that "the existing
provisions appear deficient in coping with a variety of prac-
tical situations which are arising with greater frequency".
There have also been repeated expressions of public dissa-
tisfaction with the functioning of the present law. The
Commission has therefore reviewed conflict of interest
legislation in Manitoba and other jurisdictions and submits

the following report.

To understand the ramifications of the present Manitcba
law, and to appreciate how it can be improved, it is first
necessary to understand what is meant by the term "conflict
of interest". One commentator has said that it is much
like sin: everyone is against it, but few can define it.l
For the purposes of our discussion, we have used the following

as a working definition:

A conflict of interest arises when a person in
public life puts himself in a position where
his personal interests may, or may appear to,
conflict with his public duty.

It is imperative for the functioning of democratic
local government that the public have confidence in the
impartiality of local councillors. To maintain such confi-
dence councillors must conduct themselves in such a way
that their private interests do not prevent them from
exercising unbiased and disinterested judoment in matters
of public concern. The question becomes to what extent the

law can encourage and demand the proper performance of

public duties.




Those who do not favour a larger role for the
law in this area argue that morality cannot be legislated;
that those in public office who are bent on corruption
will not be deterred by legal prohibitions. According to
this view, conflict of interest legislation is at best

ineffectual.

A different attitude is implicit in the current
Manitoba statutes where extensive conflict of interest rules
are to be found. These rules (and any this Commission
could suggest in their place) cannot completely settle the
many problems inherent in this area of the law, especially
definitional problems. However, the legislation does serve
two very important purposes: it establishes ethical standards
for councillors and provides them with guidance to help them
avoid improper conduct; and, secondly, the legislation can
help to deter wrongdoing by penalizing the councillor who has
(or may appear to have) allowed his judgment to be influenced

by the opportunity for personal gain.

Many of the present statufory provisions in Manitoba
have grown out of common law principles essential to the
operation of honest government. One such principle is that
a municipal councillor occupies a fiduciary position: when
he is exercising his public duties he does so as a trustee
for the public.2 He cannot use his position to gain an
advantage for himself, but must act solely in the interests
of the public he serves. An analogous principle relevant
in the municipal field is that no man can be a judge in
his own cause.3 Consequently, a councillor must not parti-
cipate in proceedings in which he has a special interest
distinct from that of other residents of the municipality.

These common law rules are the foundation upon which
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the statutory provisions are based. The statutes have
done little more than refine and perfect the operation
of the common law, and develop more sophisticated means
of enforcing it.

There are two statutes with which we are concerned
in this report: “The City of Winnipeg Act"4which contains
provisions respecting the conduct of Winnipeg councillors,
and "The Municipal Act”swhiCh governs councillors in all
other Manitoba municipalities. The rules set out in these
two Acts are substantially the same, although in recent vyears
"The Municipal Act” has been updated in some respects in
which "The City of Winnipeg Act" has not.

Conflict of interest statutes generally fall into
two categories. The first (and older) type forbids anyone
who has a major conflicting interest, such as a contract
with the municipality, from seeking public office in the
first place. The rationale for this approach is that
the councillor who has divested himself of possible
conflicting interests will never be put in a position where
his loyalties are divided. With some variations, this ig
the thrust of the legislation currently found in Manitoba.

The second legislative approach is to allow indi-
viduals with conflicting interests to sit on council, on
the condition that they comply with strict requirements
about the disclosure of their interests. This can be done
in two ways:

(1) by requiring the oral disclosure of any
interest which is at issue in council
proceedings ,and prohibiting the councillor
from voting or otherwise participating;

and




(2) by requiring the councillor to declare the
nature of his continuing financial interests
in a register that is open to public inspection.

This second legislative approach has been in effect in

Britain since the l930$§in Ontario siince 1972,7

and in numerous
American jurisdictions.8 In both Britain and Ontario strict
rules regarding oral disclosure have replaced old divestiture
provisions. Neither Ontario nor Britain, however, now

require registration of interests, although a 1974 Committee

on Local Government, chaired by Lord Recliffe—Maud,9 strongly
recommended a register for British councillors. In Canada,
only British Columbia has enacted comprehensive legislation

requiring the registration of councillors' interests.lo

In our research we have examined both legislative
approaches to the conflict of interest problem. We have
analyzed carefully the deficiencies in the present Manitoba
legislation, and have considered how it can be updated and
improved. Our report is in two parts: in the first we look
at the operation of the existing law, and in the second we
propose reform in the areas of oral disclosure of interests,
contracts with the municipality, registration of interests
and the enforcement of requirements. In making our recom-
mendations, we have suggested that substantially the same
rules be applied to both urban and rural councillors; we
have concluded that their similar positions and responsibilities
require similar conflict of interest guidelines. However, with
respect to the registration of interests, the needs of rural
municipalities are different than those of the larger urban

centres, and our recommendations reflect this difference.

In preparing our report, we have had the benefit of

reading the Report of the Winnipeg Commission on Conflict of

Interest.ll That Commission, chaired by the Honourable
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C. Rhodes Smith, was asked in 1977 by the Council of the City
of Winnipeg to study the viability of proposing gquidelines
and requlations for Winnipeg councillors. The Commission
held a number of public hearings and conducted extensive
research. A transcript of the hearings and most of the
Commission's research material has been available to us.

We have found the report to be of great assistance and wish

to acknowledge our indebtedness to the Commission.

It has also been of some assistance to us that the
Executive Policy Committee and Council of the City of Winnipeg
have addressed the issue of conflict of interest as recently
as October 1980.12 Their deliberations have given us valuable

insight into the nature of the concerns of Winnipeg councillors.

We also wish to thank the Union of Manitoba
Municipalities for their useful brief to the Commission.l3




II. THE LAW OF CONFLICT OF INTEREST IN MANITOBA

In this part of our report we shall summarize

the present statutory and common law rules regarding conflict
of interest. The most important statutory provisions are

to be found in "The City of Winnipeg Act" and "The Municipal
Act". The former Act governs Winnipeg councillors; the
latter governs councillors of the other municipalities in
the province. These two statutes attempt to provide a

code of conduct for councillors, setting out what activities
are prchibited and the penalties for contravention. Other
statutory rules, relating to the more serious forms of
misconduct, such as bribery and corruption, are found in the
Criminal Code.lﬂThe law of trusts is also relevant where a
councillor has used his position to gain a financial benefit

for himself.

A. Provincial Legislation: ©"The City of Winnipeg Act" and
"The Municipal Act"

The relevant provisions are sections 10(13), 77
and 85 to 94 of "The city of Winnipeg Act”, and sections 46
to 50, 66 to 68, 123 and 124 of "The Municipal Act". These

sections are reproduced in full as Appendix A.

(1) General prohibition against voting and taking
part in discussion

The most important conflict of interest provision,
found in section 10(l3) of "The City of Winnipeg Act" and
section 123(1) of "The Municipal Act", prohibits a councillor
from voting on or taking part in a discussion on any gquestion

in which he has a personal pecuniary interest beyond his



iflict

ipal

and

46
se

on,

1lox
tion

interest as an ordinary ratepayer. There is no specific
penalty for breach of this provision in either Act, but a
Winnipeg councillor who contravenes the section is guilty
of an offence by virtue of the general penalty clause found
in section 138 of "The City of wWinnipeg Act"”. A councillor
in breach of section 123(1) of "The Municipal Act" is gui%gy

of an offence by virtue of "The Summary Convictions Act"”.

(2) Disqualification

Both "The Municipal Act" and "The City of Winnipeg
Act” contain sections dealing at some length with the dis-
qualification of councillors (and candidates for office) which
will be discussed under three headings: (a) incompatible offices,
(b) contracting with the municipality, and (c) miscellaneous

provisions.

(a) Incompatible offices

Considerations of public policy make it
improper for a public official to hold two incompa-
tible offices at the same time. Incompatibility exists
where there is a conflict in the duties of the offices,
so that the performance of the duties of the one
interferes with the performance of the duties of the
other. Thus both "The Municipal Act” and "The City
of Winnipeg Act" list a number of persons "who are
not qualified to be nominated for election to, or
to be, or remain a member of council".16 Included
are federally and provincially appointed judges,
employees of the municipality,17 councillors of

other municipalities, members of the Senate and

House of Commons, and certain other persons.




(b) Contracting with the municipality

To ensure that the independence of a
municipal council is not jeopardized by the muni-
cipality's allocation of business, the Acts contain
provisions disqualifying from office a person who
holds a contract with the municipality. Thus with
certain exceptions "The City of Winnipeg Act"

disqualifies:

any person who, directly or indirectly, alone
or with any other, by himself or by the inter-
position of any trustee or third party, holds
and enjoys, undertakes or executes, or has

an interest in any contract or agreement,
expressed or implied, with or for the city

or any officer of the city on its behalf,

for which money of the city is, or is to

be, paid to or for him, or on his behalf,

or for his benefit.

The same provision is also found in "The Municipal Act".

Both Acts specify numerous contractual arrange-
ments which are not of such a serious nature that
councillors who hold them should be disqualified.
The most important of these exceptions allows
councillors to retain certain interests in corpo-
rations which have dealings or contracts with the
municipality. A councillor is not disqualified
from membership in council by reason only of his
being a shareholder in such a corporation. To be
disqualified he must own more than 25% of the
corporation's issued capital stock, or be a manager,
director or officer of the corporation, and the
contracts must involve considerations of more than

$1,000 in any one year.Z®

19
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There are numerous other exceptions found in
section 49(1l) of "The Municipal Act" and section 87 (1) of
"The City of Winnipeg Act”, which are set out in Appendix
"A" to this report. These exceptions range from exempting
the councillor who has purchased or leased land prior
to his nomination to council, to the councillor who owns a
newspaper which publishes municipal notices, to the coun-

cillor who pays municipal sewer and water rates.

The legislation isolates some of these
permitted contractual interests which are serious or
important enough that the councillor is prohibited
from voting on a matter involving them. They are
as follows:

(i) The Winnipeg councillor who owns any
shares in a corporation having dealings
or contracts with the City is forbidden
from voting on a matter affecting that
corporation.2l In other municipalities,
the councillor is forbidden from voting
if he owns more than 5% of the isgged
capital stock of the corporation;

(ii) A councillor who has entered into a mortgage,
agreement for sgcle, lease, purchase or contract
cannot vote when the subject matter of any
of those transactions is in issue;23

(1ii) A councillor who is a newspaper proprietor
cannot vote on any question invglving his
dealings with the municipality; 4

(iv) A councillor whose property is tax exempt
cannot vote on any question affecting that
property.ZS

There is no prohibition against voting with respect

to the other contractual interests which are specifically

permitted by the legislation.
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The penalty for violating the prohibition
against voting is forfeiture of the councillor's seat.26
Proceedings to unseat him may be taken by way of an
election petition under "The Local Authorities Election
Act".z7 Upon summary conviction he is also liable

to a fine of $300 and in default of payment to imprison-

ment for not more than six months.28

Because special considerations apply in rural
Manitoba respecting the supply of goods and services,
"The Municipal Act” contains another important exception
to the rule against contracting with a municipality,
an exception not found in "The City of Winnipeg Act".
Section 49(2.1) permits a councillor (or a corporation
of which he is a shareholder) to enter into a contract
with the municipality if certain requirements are met.
The council resolution approving the contract must be
published and posted in the municipality seven days
prior to being passed, and a copy of the resolution
must be sent to the Minister of Municipal Affairs
within seven days after it is passed. When the contract
involves the sale or purchase of goods or services by
the municipality and the considleration is more than
$100, the contract must also be let on tender. The

councillor is then prohibited from voting.

The rationale for this section is that in
smaller municipalities there may be only one local
supplier of a certain service or commodity, and that
supplier may also be a member of council. Section
49(2.1) allows the municipality to enter into a
contract with a councillor as long as there is full
disclosure and the contract is awarded through an open
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and public process. The municipality is thus not put
to the added expense of purchasing supplies from a
distant source when a local supplier, albeit a coun-
cillor, is available.

(c) Miscellaneous provisions

The most important disqualifying circum-
stances are those we have already referred to, the
holding of an incompatible office, voting on a contrac-
tual matter in contravention of the 2Act, and contracting
with the municipality. However, both "The Municipal
Act" and "The City of Winnipeg Act"” categorize other
situations which will disqualify a councillor.

Although not all of them are directly related to
conflicts of interest, we will mention them here for
the sake of completeness.

The Acts disqualify from office a councillor
who:

- is an undischarged bankrupt or insglvent in
the meaning of the Bankruptcy Act;2

- having been convicted of an offence under any
Act has not paid any fine which was imposed
on him;30

- is convicted of making or approving unauthéarized
expenditures in contravention of the legislation
or against whom judgment is obtaineglin a civil
action regarding such expenditures;

- 1is convicted of an indictable offence upon
conviction of which he is liable to imprisonment
for five or more years;

- is convicted of municipal corruption under the
Criminal Code.
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In the City of Winnipeg a councillor who is counsel or
solicitor in the prosecution of any proceeding against
the City or in opposing such proceeding is also dis-
qualified.34 In addition, both Acts contain provisions
respecting residency and attendance at meetings which

affect the councillor's right to remain a member.35

(3) Declarations of office and cualification

Both "The City of Winnipeg Act" and "The Municipal
Act" require that newly elected councillors make a "Declaration
of Qualification” and a "Declaration of Office".36 In the
first Declaration the councillor states that he is not
subject to disqualification under any provincial legislation.
In the second he declares that he does not and will not
receive any payment "for the exercize of any partiality . .
or other undue execution" of his office He declares
further that he does not have an interest in any contract
with or on behalf of the municipality in contravention of
the statute.

B. The Criminal Code

The Criminal Code37 prohibits certain types of conduct
on the part of municipal officials and those persons who would
try to influence their behaviour. The provision dealing with
what the Code refers to as "municipal corruption" is as
follows:

112. (1) Every one who

(a) gives, offers or agrees to give or offer to a
municipal official, or

(b) being a municipal official, demands, accepts or
offers or agrees to accept from any person,



o

wE a loan, reward, advantage or benefit of any kind as
ast consideration for the official
i (c) to abstain from voting at a meeting of the
ions municipal council or a committee thereof,
& (d) to vote in favour of or against a measure, motion
or resolution,
(e) to aid in procuring or preventing the adoption
of a measure, motion or resolution, or
(f) to perform or fail to perform an official act,
pal
et is guilty of an indictable offence and is liable to
EFeaL DR imprisonment for two years.
e
(2) Every one who
ion. (a) by suppression of the truth, in the case of a
person who is under a duty to disclose the truth,
o (b) by threats or deceit, or
(c) by any unlawful means,
influences or attempts to influence a municipal official
to do anything mentioned in paragraph (1) (¢) to (f)
is guilty of an indictable offence and is liable to
imprisonment for two years.

(3) In this section "municipal official" means a
member of a municipal council or a person who holds
an office under a municipal government.

conduct
would
WrEEh The nature of the offence is bribery or the acceptance

of bribes,and its seriousness is reflected in the fact that
the offence is an indictable one. The Code also prohibits
the selling and purchasing of offices and the influencing or
negotiating of appointments. These offences are punishable
by imprisonment for five Years.38

The Code also deals with breach of trust by public
officials. Section 111 is as follows:
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111. Every official who, in connection with the
duties of his office, commits fraud or a breach of
trust is guilty of an indictable offence and is
liable to imprisonment for five years, whether or
not the fraud or breach of trust would be an offence
if it were committed in relation to a private person.

If has been held by the Supreme Court in 1967 in Campbell

v. The Queen39 that it is not necessary to prove that a breach
of trust occurred with respect to trust property to bring an
accused within this section. All that is required is that

the accused breached the public trust and confidence placed

in him by his position as a public servant.

We agree with the Smith Commission when it called
the Criminal Code provisions a minimal "foul line" of accept-

able behaviour.40

The important task of providing councillors
with detailed legislative guidelines for their conduct in

office falls within provincial jurisdiction.

Ce Common Law - Trusts

The common law also has a part to play in the

conflict of interest area. It is a well-established rule

in Canada,4las well as in Great Britain42and the United States,43

that a municipal councillor occupies the position of trustee

with respect to the municipality. As such, he is subject
to the strict rules regarding trustees, and is not permitted
to make a profit by reason of his public office. Parker &

Mellows in The Modern Law of Trusts summarize the law in

Great Britain in the following way:

If a person manages property and is in a fiduciary
capacity he is rohibited from obtaining‘any_personal
benefit by availing himself of his position 1in the
sbsence of authorisation from the beneficiary.

2nd if he does obtain an advantage he is a cons-—
tructive trustee of any benefits for the persons
beneficially entitled to the property in guestion.
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The basis of the rule is that a trustee or person
holding a fiduciary position should not place
himself in a position where his interest and duty
conflict.

If a municipal councillor has made a profit by reason of his
fiduciary position, acting in the course of the execution of

his office, the municipality has a right to seek an accounting

- of that profit.45

[ an

- The Eupreme Court of Canada has recently had

iy occasion to consider these principles in the 1978 case of
City of Edmenton v. Hawrelak.4 It was decided in that case
that a constructive trust could not be imposed upon the profit

:St_ made by an erring councillor unless it was made "by reason

llors and only by reason of the fact"47 that the councillor occupied
a public office. For a municipality to be successful in
an action seeking an accounting, it is not enough to show
that the councillor entered into a transaction in which his
private interests conflicted with his public duty. It must
also be shown that the gzin or advantage arising out of the
transaction was obtained solely by reason of the use of the
fiduciary position.

tates,43
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III. PROPOSALS FOR REFORM

The Commission is of the view that many of the
sections of "The City of Winnipeg Act” and "The Municipal
Act" which deal with conflict of interest should be revised.
The present provisions are cumbersome and often difficult to
interpret by either lawyer or layman. Their major failing is
that they do not provide sufficient guidance to municipal
councillors in a language that is easily understood. Clear

and more precise rules can and should be enacted.

In this part of our report we discuss why and how
we think the Acts can be modified. We propose four major

areas of reform: oral disclosure; contracts with a munici-
pality; registration of interests; and enforcement.

A. Oral Disclosure

(1) Types of interests to be disclosed

There is an established common law principle that
a municipal councillor must refrain from voting in council
on a question in which he has an interest distinct from that

of the electors generally.48

The purpose of this requirement
is to ensure that each councillor's wvote is free from personal
bias and that council decisions are made in the public

interest.

The common law draws a distinction between two
types of interests: those which are pecuniary and those
which are merely personal. If it can be shown that a councillor
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has voted on a matter in which he has a pecuniary interest

(no matter how small that interest is) bias is presumed. The
councillor's vote is disallowed and the by-law or resolution
in question can be quashed. However, a different rule applies
where the interest is merely personal. In that case, the
court looks at the circumstances to determine whether the
interest is "substantial", and whether a reasonable proba-

bility exists that the councillor is likely to be biased.49

Part of this common law principle is embodied in
both "The City of Winnipeg Act” and "The Municipal Act”.
"The City of Winnipeg.-Act" provides that a councillor shall
not vote if he has a "personal pecuniary interest beyond
his interest as an ordinary ratepayer".S0 "The Municipal Act"
prohibits voting by a councillor who has a "personal and
pecuniary interest" ! The Manitoba legislation thus appears
to prohibit a councillor from voting only in a situation
where he has a financial interest. Both Acts refer to "personal"
interests, but the word "personal" is in both instances
linked to "pecuniary". Consequently, a councillor who votes
on a question involving a purely personal interest is not in
contravention of the legislation. However, his vote, and
the council proceedings themselves, may nevertheless be
subject to attack by reason of the common law rule prohibiting
a councillor who may be biased (as a result of a personal

interest) from participating in the proceedings.

Most councillors will have no difficulty in deter-
mining when they have at least a direct pecuniary interest
.41 a matter. We therefore do not think that the operation
of the legislation would be made any easier if an attempt

were made to catalogue various types of direct pecuniary

interests. Given the wide range of possible conflict of
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interest situations, any list could not be exhaustive and
would raise more questions about what interests were omitted

than it would answer about those which were specified.

There is one respect, however, in which the current
legislation could be improved by further definition. The
phrase "pecuniary interest" is not broad enough to include
interests which a councillor holds indirectly. Indirect
interests would include those held by a councillor as a
shareholder in a corporation, interests held as a partner
or employee of a business, and interests held by certain

members of his family.

At the present time, the only indirect pecuniary
interest which is referred to in "The City of Winnipeg Act"
or "The Municipal Act" is the holding of shares in a cor-
poration. Both Acts prohibit a councillor from voting in
council on a question affecting a corporation of which he is

a shareholder.52

We therefore think that section 10(13) of "The
City of Winnipeg Act" and section 123(l) of "The Municipal
Act" need to be revised in two ways. First of all, these
sections should prohibit voting where a councillor has
either a "direct or indirect pecuniary interest" in a
matter. In our view it is essential that a councillor
refrain from voting if he has a pecuniary interest of
any kind; the legislation should clearly state that the
prohibition also applies to interests held indirectly.

Secondly, "indirect pecuniary interest" must be
defined. We propose that a councillor be defined as having

an dindirect pecuniary interest when:
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i He, or his nominee, is a shareholder in,
or a director or officer of, a corporation
that does not offer its securities to the
public, when the corporation has a direct
pecuniary interest in a matter under
consideration.

2. He, or his nominee, holds a beneficial
interest in 5% or more of the issued capital
stock, or is a director or officer of a
corporation that offers its shares to the
public, when the corporation has a direct
pecuniary interest in a matter under consi-
deration.

3. He is a partner or in the employment of
a person, corporation or body when that person,
corporation or body has a direct pecuniary
interest in a matter under consideration.

We also propose that the direct or indirect interests held
by any person normally residing in the councillor's household
be deemed to be the interests of the councillor, if known to

him.53

Our definition of indirect pecuniary interest
is modelled closely on the English definition found in The
Local Government Act 1972. 4With respect ‘to employees,
that Act provides that the direct pecuniary interest of an
employer be deemed to be an interest held by the employee.
An exception, however, is made for employees of "public
bodies".sS“Public body" is defined as including local
authorities, nationalized industries, the governing bodies
of schools and universities and the National Trust.56 We
consider that a similar exception for public employees
should be included in Manitoba legislation. Employees of
the federal and provincial governments, Crown corporations
and school boards should be exempted.
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One further point with respect to pecuniary interests
should be made. We have proposed that a councillor be
prohibited from voting on a matter in which he has "a direct
or indirect pecuniary interest beyond his interest as an
ordinary ratepayer". An exception must be made to this rule
to permit a councillor to vote in respect of his own salary,
remuneration or other benefits to which he is entitled by

reason of his membership on council.

We turn now to the question to what extent the
Manitoba legislation should concern itself with purely
personal, as opposed to pecuniary, interests. DPrivate or
personal interests occur in a number of ways. One of the
most common is through family ties. For example, the coun-
cillor whose brother proposes to enter into a contract with
the municipality has an "interest" in a matter to be decided
by council. So too does the councillor who is a member of a
church congregation when that church is applying for a
re-zoning of its property. In these situations, the
councillor does not stand to gain a financial benefit by
voting on a matter, but he may nevertheless have a conflict
of interest. Should the legislation specify that the
councillor is prohibited from voting?

At the present time, the answer to this question
in Manitoba is "no"; the legislation does not prohibit a
councillor from voting unless his interest in a matter is
financial. We are of the view that it is not practicable to
require the disclosure of interests which are not pecuniary.
We do not think that such interests can be adequately defined;
and to amend the legislation by simply requiring councillors

to declare "personal" interests, without defining what is
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meant by "personal", would not be advisable. That approach
would leave councillors open to charges of conflict of
interest in situations that were never intended to be

covered by the statute.

There is another reason for not including personal
interests within the legislative provisions. Contravention
of the Act as it now stands can result in the councillor
being fined or disqualified from holding office. We
propose elsewhere in this report to strengthen these
penalties. 1In light of the quasi-criminal nature of the
statutory rules, we think that the inclusion of interests,
where there is no question of financial gain to the coun-

cillor, is unwarranted.

Although we do not recommend that the Manitoba
legislation refer to non-pecuniary interests, we recognize
that in certain cases such interests may influence a
councillor (or appear to do so), and should be disclosed.

The decision to disclose, however, is one that the individual
councillor must make for himself. He ought to ask himself
whether his connection with a particular person or orga-
nization would be held to be capable of influencing someone

in his position. If he can answer that question in the
affirmative, he ought to disclose his interest and refrain from
voting. We are mindful of the fact that this solution is

less than ideal. However, for the reasons we have already
discussed, we think that the question of non-pecuniary
interests is one area which must of necessity be left to

the discretion of the individual councillor.

This is not to say that councillors should receive
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no airection respecting their private interests. The Redcliff-
Maud Committee in Britain recommended a code of conduct to
supplement the legislation, to provide guidance for coun-
cillors, and to "provide an explicit public standard which
those outside local government can expect from it".®7 The

following guotation is taken from the Committee's report:

Our conception of a code of conduct for councillors
is that it should be a short, simple, and lucid
statement of principles and of their practical
application. It should be of such length and format
as to enable the user to carry it about with him
easily. It should serve as a supplement or
extension to the law and standing orders and a
reminder of their importance, but should not
duplicate or replace them. It should constitute

a frame of reference valuable to everyone serving
in local government and especially to those doing
so for the first time. It should be issued to

all councillors on taking office and drawn to
their attention periodically thereafter; it

should also be Henerally available to the

public ¢ & & =~

Following the Redcliff-Maud Committee's recommen-
dation, the British Government promulgated the "National
Code of Local Government Conduct". A copy of the Code is
attached to this report as Appendix B.

We are of the view that a code of conduct similar
to the British Code would be of benefit to Manitoba
councillors. We recommend that the City of Winnipeg Council
consider approving such a code, and that the Department of
Municipal Affairs consult with the various municipalities
with a view to drafting a code which would be applicable to
all Manitoba municipalities outside of the City of Winnipeg.

(2) Method of oral disclosure

One of the major deficiencies in the present
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legislation is that it does not adequately set out what
action a councillor should take when he finds himself in a
conflict of interest situation. Section 10(13) of "The
City of Winnipeg Act" and section 123(l) of "The Municipal
Act" provide merely that a councillor shall not take part
in the discussion or vote on a question in which he has a

personal pecuniary interest.

In our opinion this prohibition does not go far
enough. It does not require a councillor to declare orally
the nature of his interest at the meeting. It does not
require that he absent himself from the meeting. It does
not require that the minutes of the meeting show that he
declared his interest and absented himself prior to the
discussion and voting. It is therefore possible for a
councillor to be present during the discussion of a matter
in which he has an interest and for the other councillors
to be totally unaware of that interest. He is not breaking

the law as long as he neither votes nor takes part in the
discussion.

Provisions which set out in some detail what
procedure should be followed would protect the councillor
as well as the public. For example, under the present
legislation, a councillor who chooses to leave a meeting
prior to discussion of a matter in which he has an interest
may be doing so because he does not know how to register
that interest. If there is a dispute later, there will
be no record of his having absented himself. He is thus
open to criticism because the present law gives him no

guidance as to what procedure he should follow, and the

lack of any reference in the minutes as to what steps were
actually taken makes it difficult for him to clear himself
of a charge of misconduct.
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We therefore recommend that the law be amended to
require a councillor to disclose orally the existence
and the general nature of any pecuniary interest. Such a
disclosure should be made in proceedings of council,
commif:tees and sub-committees of council, and in the case
of the City of Winnipeg, community committees. The
councillor should be required to disclose only the general
nature of the interest and not specific details or the extent
of that interest. The disclosure should be made as soon as
possible after the commencement of any meeting where a
matter in which the councillor has an interest is being
considered. The clerk of the municipality should be
charged with the responsibility of recording the disclosure
in the minutes of the meeting.

The requirement of oral disclosure would be in
addition to the prohibitions found in the present Manitoba
legislation against taking part in the discussion or in
voting on any question in which the councillor has an
interest. Also included in any amendment should be a pro-
hibition against attempting in any way to influence the voting
on any question in which the councillor has an interest.

Such a provision is currently found in the Ontario Municipal

Conflict of Interest Act, 1972.59

We also recommend that the councillor be required
to withdraw from a meeting when a matter in which he has
disclosed an interest is under consideration. The Redcliffe-
Maud Committee suggested that there are two reasons for requiring
withdrawal: the first is that the councillor should not
hear his colleagues discuss a matter in which he has an
interest; the second is that his presence should not inhibit

them from speakina freely.60
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It is important both for the councillor and the
public that a record be kept of oral disclosures. When a
councillor discloses an interest and withdraws from a
meeting the clerk of the municipality should be required
to record those facts in the minutes. The fact of the

disclosure, the general nature of the interest disclosed
and the withdrawal should all be recorded. In this regard, we

agree with the view expressed by the Association of Munici-
palities of Toronto that public inspection allows the electors
"to examine the extent, nature and frequency of the transac-
tions between the member and the municipality . . . and
thereby make a rational decision before voting at the next
municipal election as to whether or not they wish that
person to continue in office".%1
We also believe that the public should be given
some means of assessing an individual councillor's declara-
tions of interest without having to read all the minutes
of the many meetings attended by that councillor. We
recommend that all oral disclosures be brought together in a
record separate and apart from the minutes of the meetings.
Such a «entral record would set out in a concise and easily

inspected form all of the declarations made.

It should be noted that current legislation does
not provide for the public inspection of minutes of all
meetings. Sections 78(l) of "The City of Winnipeg Act"
provides that the minutes of all council meetings and open
committee meetings are open to public inspection. However,
the minutes of in camera committee meetings are not open

to inspection by Winnipeg residents.

Section 145(1) of "The Municipal Act" provides
that for other municipalities only the minutes of council
meetings are available to the public. Consequently, the

minutes of any committee meetings, public or not, are

unavailable.
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We think that the public should be informed of
declarations made in in camera meetings as well as those
made in open proceedings. We do recognize, however, that
there is a need to protect the confidentiality of proceedings
of closed meetings. We therefore recommend that when a
disclosure is made in a closed meeting, or in any meeting
the minutes of which are not open to the public, that the
central record of declarations kept: by the clerk of the
municipality should state only that: a declaration was made
and not the nature of the interest disclosed. On the other
hand, where the minutes are by statute open to the public,
the clerk should record both the fact of the disclosure

and the general nature of the interest disclosed.

RECOMMENDATIONS

T A councillor should be prohibited from voting or taking
part in discussion in council or in any committee, on
any question in which he has either a direct or indirect
pecuniary interest beyond his interest as an ordinary
ratepayer.

2y A councillor should be defined as having an indirect
pecuniary interest when:

(a) He, or his nominee, is a shareholder in,
or a director or officer of, a corporation
that does not offer its ssecurities to the
public, when the corporation has a direct
pecuniary interest in a matter under consi-
deration.

(b) He, or his nominee, holds a beneficial
interest in 5% or more of the issued capital
stock, or is a director or officer of a
corporation that offers its shares to the
public, when the corporation has a direct
pecuniary interest in a matter under consi-
deration.

(c) He is a partner or in the employment of
a person, corporation or body when that person,
corporation or body has a direct pecuniary
interest in a matter under consideration.
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(employees of public bodies such as the federal
and provincial governments, Crown corporations
and school boards should be exempted. )

Pecuniary interests held by any person normally resident
in the councillor's household should be deemed to be the
councillor's interest, if known to him.

Despite the fact of a pecuniary interest, a councillor
should be permitted to vote and take part in discussion
respecting his own salary, remuneration or other benefit

to which he is entitled by reason of his membership on
council.

A councillor should be required to disclose orally the
existence and general nature of a bpecuniary interest
whenever it arises in council, committees of ceuncil,
and in the case of the City of Winnipeg, community
committees. The disclosure should be made as soon as
possible after the commencement of the meeting.

A councillor who has disclosed a pbpecuniary interest
should be required to withdraw completely from the
meeting when a matter in which he has disclosed an
interest is under discussion.

The fact of a disclosure, the general nature of the
interest disclosed, and the withdrawal should be
recorded by the municipal clerk

{(a) in the minutes of the meeting, and

(b) in a central record to be kept for the purpose
and open to public inspection.

Where, however, the disclosure is made in a closed
meeting, or in any meeting the minutes of which are
not open to the public, the central record should
state only that a disclosure was made and that the
councillor withdrew, and not the general nature of
the interest disclosed.

A councillor should be prohibited from attempting
to influence the voting on any question in which he
has a pecuniary interest.

The City of Winnipeg and the Department of Municipal
Affairs should consider implementing a code of conduct
to provide guidance for councillors and to supplement
and extend the legislation.
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B. Contracts with the Municipality - Disqualification or
Disclosure?

One of the most serious issues which conflict of
interest legislation must address is that of the councillor
who has commercial dealings with the municipality. The issue
is important because the councillor who has a financial
interest in a contract with the municipality of which he is
an official may be put in the positicn of having to choose
between his private interest and his public duty. Another
danger is that he may attempt (or be perceived to have
attempted) to use his position as councillor to pressure or
influence a municipal employee or another councillor having

responsibility concerning such a contract.

There are two views as to how the problem of commer-
cial dealings with municipalities should be handled. To
prevent misconduct, one view holds that public officials should
be required to divest themselves of interests they may have
in contracts with the municipality. This is the legislative
tool most often found in Canadian jurisdictions,62 including

Manitoba.63

In Manitoba, where both "The Municipal Act" and
"The City of Winnipeg Act" disqualify any person "who, directly
or indirectly,. . . has an interest in any contract or agree-
ment.. @ oW 64 with the municipality, the basic rule is subject
to a bewildering array of exceptions. We have referred to
these exceptions in an earlier chapter and do not propose to
restate them here. Suffice it to say that they are complex
and confusing; for both the councillor and his lawyer they

are difficult to understand and to apply in a specific case.

The "disqualification" approach to the problem of
contracts has been the subject of much criticism. In discussing
the Ontario law prior to 1972 (very similar to present Manitoba
legislation) Ian MacF. Rogers, Q.C., said the following:
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In specifying certain exemptions from disqualification,
on the basis that the nature of the conflict was not
serious enough to warrant the imposition of the penalty,
the Act precluded a defence of bona fides by the
well-intentioned offender. It took no account of

minor infractions that arose through inadvertence,

and assumed in every case a council member dealing
contractually witgsa council was acting for his

own selfish ends.

The present Manitoba legislation also contains no
provision which will allow a councillor to escape its
consequences by proving that he acted in the utmost good
faith, or for the benefit of the municipality.66 T 28 not
a defence that the councillor disclosed his interest and
did not participate in the proceedings. The fact that he
personally may have gained nothing from the contract is also
irrelevant. Because of the strict construction of the rule
and its exceptions, the "disqualification" type of legislation
can work hardship for both the councillor and the municipa-
lity.

The second and more practical solution is that
which requires the councillor to make a full disclosure of
any contractual interest he may have, to refrain from voting
and from attempting to influence other councillors. The
advantage of this approach is that many qualified people,
especially those with commercial or professional experience,
will not be deterred from entering public service. This is
especially important in the municipal field where salaries
are not large enough to attract many individuals willing to
work full-time for the municipality; the retention of some
private interests is essential for most councillors, parti-

cularly those in smaller communities.

We are of the view that the principle of disqua-
lification found in "The Municipal Act" and "The citg of
Winnipeg Act" should be replaced by the principle of
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disclosure. A similar view was taken by the Ontario Committee
on Conflicts of Interests in 1968.67That Committee's recom-
mendations were enacted in 1972, and Ontario now allows
couricillors to contract with the municipality if full

disclosure is made. The Smith Commission made the same
recommendation for the City of Winnipeg in 1977. Great Britain
has had this type of legislation gince the 19305,68 and it is now

common throughout the United States.

We therefore recommend the repeal of sections 86 (1) (m),

87(1) and (2) of "The City of Winnipeg Act" and sections

47(m), 49(1), (2) and (2.1) of "The Municipal Act". We

believe that the prohibitions found in these sections are
unnecessary if a councillor is subject to stringent rules
regarding the disclosure of his private interests. Our
recommendations regarding disclosure are found elsewhere

in this report; we believe they will adequately protect

the public interest.

If contracts with the municipality are allowed,

there is also no need for section BB(5) of "The city of
Winnipeg Act" or section 49(7) of "The Municipal Act”. These

sections declare that where a councillor has entered into a
contract which is prohibited by the Act, that contract is

void in any action thereon against the municipality. Although
we advocate repeal of these sections, we think that the
legislation should address itself to the validity of &

contract, or of proceedings themselves, where a councillor

has not complied with the requirement to disclose his

interest orally and refrain from voting. The following

section is contained in the Ontario Municipal Conflict of
Interest Act and we recommend that a similar section be included

in the Manitoba legislation:
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The failure of any person to comply with subsection
1l or 2 [the requirement of disclosure] does not of
itself invalidate any contract, or the proceedings
in respect of any proposed contract or other
matter mentioned in subsection 1 or 2, but the
contract or the proceedings in respect of any
proposed contract or other matter are voidable

at the instance of the municipality . . . , before
the expiration of two years from the date of the
passing of the by-law or resolution authorizing

the contract or proposed contract or other matter.69

We recognize that our recommendations respecting
disclosure may have the effect of increasing the number of
situations in which small councils are reduced to less than
a quorum. In such cases, we recommend that "The Municipal Act”
provide that the matter be referred to the Municipal Board for

decision.

RECOMMENDATIONS

. A councillor should no longer be disqualified from
office because he has an interest in a contract with
the municipality. The principle of disqualification
should be replaced by the principle of disclosure.
Sections 86(1)(m), 87(1) and (2) of "The City of
Winnipeg Act”, and sections 47(m), 49¢1), (2) and (2.1)
of "The Municipal Act" should be repealed.

10. Provisions in the current legislation (s. 88(5) of
"The City of Winnipeg Act; s. 4947) of "The Municipal
Act") which state that a contract entered into with
a councillor is void in any action against the muni-
cipality should be repealed. Instead, the failure of
a councillor to comply with the oral disclosure regquire-
ments should make any contract in which a councillor
has a direct or indirect pecuniary interest, or the
proceedings themselves, voidable at the instance of
the municipality within two years,

I11. In view of the fact that Iin certain cases the requirement
that councillors disclose their interests and refrain
from voting may have the effect of reducing small councils
to less than a quorum,"The Municipal Act" should provide
for a referral to the Municipal Board for decision.
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Ga Registration of Interests

There is a widely held view that in addition to
oral disclosure of interests at meetings, public officials
should also be required to disclose their continuing financial
interests in a register that is open to public review.

Such a register is common throughout the United States’0 and

has been recommended for municipal officials in Great Britain.71

In Canada, only British Columbia now requires
municipal councillors to register a comprehensive statement
of financial interests.72 The requirement is more common for
members of provincial legislatures than for municipal officials:

British Columbia,73 Newfoundland,74 New Brﬂnswick75 and Saskat-
chewan7b

have recently enacted legislation which requires the
registration of interests by provincial legislators. The
federal government has considered, but not passed, comprehensive
registration requirements for members of the House of Commons

and senators.77

In 1975 a Bill was presented to the Manitoba Legis-
lature respecting registration of interests by members of the
Legislative Assembly.78 If passed, it would have required
members to reveal the precise nature of all of their finan-
cial interests and liabilities inecluding those held by
spouses and minor children. The Bill also provided that
municipalities wishing the requirements to apply to them
could pass a by-law to make the legislation applicable. The
Bill received some criticism in the Legislature79 and was
sent to the Committee on Statutorv Orders and Regulations

for further review. It was not returned to the Legislature.

At present, there is no provincial legislation in

Manitoba requiring councillors to register any of their
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financial interests. However, the City of Winnipeg has
since 1973 required councillors to file a statement of their
real estate interests (and those of their spouses and corpo-
rations in which they hold shares) located in the City of
Winnipeg or "the additional zone". In October of 1980,
Council passed a further resolution requiring councillors
also to declare interests held in corporations,partnerships,

or sole proprietorships doing business with the City, and
election contributions in excess of $100.80 Because these
disclosure requirements are contained in a Council resolution
and not in a by-law, there is no penalty for failing to file.
It is the view of the City Sclicitor that "The City of Winnipeg
Act" does not permit the City to pass a conflict of interest

by-law containing financial disclosure requirements.

Some of the many reasons which can be advanced in

favour of a statutory register can be summarized as follows:

[ Financial disclosure would increase public
confidence in government.

25 Financial disclosure would relieve many
councillors of anxiety about conflict of
interest situations. A councillor who
makes a public statement about all of his
financial affairs would make his colleagues and
the public aware in advance of any possible
conflicting interests. Groundless suspicions
and irresponsible charges of wrong-doing would
be lessened.

3. Financial disclosure would help to deter
conflict of interest situations from arising
in the first place. A councillor who knows
that his actions are subject to informed
public scrutiny would be more careful to act
in such a way that his private interests do
not conflict with his public duty.

4, Financial disclosure requirements would allow
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interested private citizens to better evaluate
the performance of their councillors

5. Financial disclosure requirements would mean
that councillors must review their private
financial interests at regular intervals,
and consider how those interests might affect
the exercise of public duties.

It must be kept in mind that the most important
safeguard against conflicts of interest is oral disclosure at
a meeting where a councillor's interest is under consideration.
Financial disclosure is merely a supplement to oral disclosure.
Registration of interests cannot prevent dishonesty or corruption,
and that is not its purpose. In one sense, registration is a
public relations exercise. That public relations aspect can
be seen as a justification of registration rather than a
criticism: it is the public interest and the public confidence

in government that should be addressed,82

The following arguments can be advanced against the
introduction of a register of interests for municipal coun-

cillorss:

X A register would infringe on the councillor's
right to privacy by allowing his colleagues
and the public access to his confidential
financial matters. This is especially true
where he is required to register interests
held by his family as well as his own.

25 A register micht deter potential candidates
who could make a valuable contribution to
municipal government. In smaller communities,
the few individuals who do seek office should
not be unnecessarily discouraged from doing
s0.
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2 A register would require the setting up of an
administrative structure.

4. A councillor bent on deliberate misconduct
would not be deterred by the requirement of
registration of assets. Legal requirements
which can be easily evaded should not be
enacted in the first place.

Of these arguments, the first and second require the
most serious consideration. The fundamental guestion regarding
the right to privacy argument is whether a public official's
personal finances are of legitimate concern to the electorate.
We think the public concern is a legitimate one because a coun-
cillor's private financial interests can influence the public
decisions that he must make. We agree with the New Jersey
Supreme Court when it recently gave the following justification

for discounting the privacy argument:

By accepting public employment an individual steps
from the category of purely private citizen to
that of a public citizen. And in that transition
he must of necessity subordinate his private rights
to the extent that they may compete or conflict
with the superior right of the public to achieve
honest and efficient government.83

The second argument against registration is that it
might deter qualified people from seeking municipal office.
We do not think that this contention is questionable in the
larger, urban municipalities; however, we find it compelling
with respect to some of the smaller municipalities in the
province which now have a difficult time recruiting candidates.
This situation might well be worsened by the introduction of

a compulsory register for all Manitoba councillors.

Given the variations in size of the municipalities

in the province, and their divergent needs, we consider that
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they should themselves decide whether their councillors ought
to register financial interests. In some municipalities
potential candidates might be deterred by financial disclosure
requirements, while in others the public interest in such
disclosure might outweigh the deterrence factor. We are of
the view that those municipalities which desire it should

be permitted to pass by-laws requiring registration. We shall
discuss the form of such registration and the types of

interests which should be disclosed later in this chapter.

Although we do not recommend comprehensive finan-
cial disclosure requirements, there is one type of interest
which we think the councillor in every municipality should
be required to disclose, and that is land holdings. All
local governments exercise considerable influence and control
over land, and most conflict of interest problems arise as
a result of this one type of interest. We therefore think
that the public has a right to be informed of the nature
of the real estate holdings of both the councillor, and of

the corporations in which he holds shares.

We are also of the view that a councillor should
be required to register the real estate interests of any
person who normally resides in the same household as he
does. There are compelling reasons for requiring such
disclosure. Interests held by members of the same house-
hold are often intermingled, and it is not realistic to
treat them as separate from those held by the councillor
himself. Without the requirement of disclosure of such
assets, a councillor could avoid the disclosure requirements
by conveying his interests to persons normally residing in

his household. For these reasons we recommend that
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the councillor be required to disclose real estate interests
of which he is actually aware which are held by any person

normally residing in the same household.

We therefore recommend that all Manitoba councillors

be required to register the following:

L A brief description of all land in the muni-
cipality in which the councillor or any person
normally residing in his household has any

interest, including a leasehold interest, mortgage,
or interest under a sale or option agreement.

2 Where a councillor or any person normally
residing in his household holds a beneficial
interest in 5% or more of the issued capital
stock of a corporation, the councillor must
also register the description of all land in
the municipality in which the corporation
holds an interest.

The registration of real estate interests would be
done by way of statutory declarations filed with the muni-
cipal clerk prior to the councillor taking office. The
councillor should be required to notify the clerk within
30 days of any acquisition or disposal of an interest in
land in the municipality. The register should be open to
public inspection, which we believe is necessary to ensure
its effectiveness. Elsewhere in this report we recommend
that a councillor who fails to disclose orally his interest
in a matter under consideration by council be disqualified
from office We recommend that this same penalty should
apply to a councillor who fails to register these real

estate interests in accordance with the legislation.

We believe that many municipalities in the province

will favour a more comprehensive registration requirement
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than the simple one respecting land. We therefore recommend
that all municipalities be empowered to pass by-laws which
would require councillors to disclose certain additional
interests in a public register. It is our view that such
additional interests must be relevant to the councillor's
publie duties, ie. he should be required to disclose only
those financial details which may lead to conflicts of
interest. Any additional requirements should also be drawn
with sufficient care and discrimination to ensure the
councillor's privacy is not unnecessarily violated. In order
to achieve these goals, we are of the view that only the
councillor's important interests should be registered, and
that. he be required to reveal only the general (as opposed
to the detailed) nature of those interests. He should not

be required to state the value of amy interest.

wWe therefore recommend that municipalities be empowered

to require registration of the following:

1. The name of every corporation in which the coun-
cillor or any person normally residing in his
household holds a bencficial interest in 5% or
more of the issued capital stock of the corporation.

i The name of every business, corporation, enter-
prise, professional practice or organization
which financially remunerates the councillor
or any person normally residing in his house-
hold for services performed as officer, director,
manager, proprietor, partner or employee.

Where municipalities require such additional registration
they should determine at what intervals councillors are
required to revise declarations of additional interests.
Some municipalities may wish revision at annual intervals,

while others may opt for a reguirement similar to the one we
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have already proposed for land holdings, ie. that all changes
be declared within 30 days.

We consider that in principle a municipal register
should reflect only financial interests. We have therefore
not recommended registration of membership in non-profit
organizations, such as professional associations, trade
unions and religious groups. On occasion, the councillor's
association with such an organization may give rise to a
conflict of interest. 1In such a case, the councillor should

disclose his interest orally and refrain from voting.

We have also considered whether municipalities
should be permitted to require disclosure of a councillor's
liabilities, on the basis that liabilities as well as assets
may be the cause of conflict between private and public

duties. We agree with the sucgestion of an Australian
Parliamentary Committee considering the question of financial
disclosure that to require the registration of debts is to
create "a register of wealth or lack of wealth". 4 We
therefore do not include liabilities in our list of additional

interests.

It was suggested by the Smith Commission that
contributions made to a councillor's election campaign should

85 While we recognize that such contri-

also be registered.
butions may well have an influence on decisions made by the
councillor once he is in office, we think that the question

of contributions should be dealt with by specific legislation
relating to election financing. Accordingly we do not
recommend that municipalities be permitted to require the dis-

closure of campaign contributions.
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We have also considered whether candidates for
municipal office should be required to register the same
interests which councillors in the municipality must
disclose. Bearing in mind the issues of the invasion of
privacy of and deterrence to possibly good candidates, we
do not recommend that registration requirements be extended
to persons not yet in office. We are also reluctant to
recommend that municipalities be empowered, by by-law, to
add to election requirements currently set out entirely in

provincial legislatioen.

Although we have not been asked to consider conflict
of interest as it relates to municipal employees, we would
draw attention to a recommend~tion made by the Smith Commis-
sion. That Commission recommended that high-ranking civic
employees, and employees in certain sensitive departments
of the City of Winnipeg administration, be required to file
disclosure statements with the Chief Commissioner.®® The
rationale for the recommendation is that some civic employees
exercise delegated powers or carry out responsibilities which
are particularly sensitive. The Planning and Real Estate
Departments are examples of the latter. We agree with the
concerns expressed by the Smith Cormmission and recommend
that municipal councils be given the power to pass by-laws
obliging such employees as the municipality requires to
file disclosure statements with the municipal clerk. Interests
to be registered should be land holdings and, if desired, any
additional interests which the municipality requires its
councillors to register. Employees' statements should be
open for inspection by the chief administrative officer of
the municipality, department or division heads and the
councillors of the municipality. There should be no public
access to such statements.
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RECOMMENDATIONS

12. A councillor should be required to register, by way
of statutory declaration filed with the municipal clerk,
prior to his taking office, the following information
respecting his real estate interests:

(a) A brief description of all land in the municipality
in which the councillor or any person normally
residing in his household has any interest,
including a leasehold interest, mortgage, or
interest under a sale or option agreement.

(b) Where a councillor or any person normally residing
in his household holds a beneficial interest in
5% or more of the issued capital stock of a
corporation, the councillor must also register
the description of all land in the municipality
in which the corporation holds an interest.

The councillor should be required to notify the clerk
within 30 days of any acquisition or disposal of an
interest in land in the municipality.

I3 The register of real estate interests should be open
to public inspection.

14. The councillor should be required to register the real
estate interests of any person normally residing in his
household where such interests are known to him.

15: The councillor who fails to register his real estate
interests in accordance with the legislation should
be disqualified from office.

16. All municipalities in the province should be empowered
to pass by-laws which would require their councillors
to disclose the following additional interests in a
public register:

(a) The name of every corporation in which the
councillor or any person normally residing in his
household holds a beneficial interest in 5% or
more of the issued capital stock of the corpo-
ration.

(b) The name of every business, corporation,
enterprise, professional practice or organi-
zation which financially remunerates the
councillor or any person normally residing
in his household for services performed as
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officer, director, manager, proprietor,
partner or employee.

mhe councillor should be regquired to state only the
general nature of these interests, and should not be
required to state their value. These additional
statements should be revised at intervals determined
by the municipality.

17 Municipalities should also be empowered to pass by-laws
obliging such employees as the municipality requires to
File disclosure statements. Interests to be registered
should be land holdings and, if desired, any additional
interests which the municipality requires its councillors
to register. There should be no public access to such
statements.

D. Enforcement

Both "The Municipal Act” and "The City of Winnipeg
Act" contain a number of provisions relating to the enforce-
ment of conflict of interest rules. These provisions do not
form a coherent scheme of penalties because they are the
result of many years of separate amendments incorporating
new ideas into existing sections. In many instances, insuf-
ficient care was taken to ensure that all the sections were
compatible. The resulting legislation is unwieldy and
difficult to understand.

We do not propose to go into a lengthy description
of the existing provisions. Those provisions are found in
the Appendix to which we have already referred. However,
we do wish to state their general effect, discuss the most
important inadequacies, and recommend how they can be

streamlined and updated.

The existing provisions dealing with enforcement

can be summarized as follows:
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VOTING OR TAKING PART IN DISCUSSION - CONTRACTS

A councillor who has an interest in a contract (or
is a shareholder in a corporation which does) and
who votes on a question affecting that contract
forfeits his seat on council and is liable to a
fine of $300. These penalties also apply to the
councillor who votes when he has an interest in

a newspaper in which municipal notices are
inserted, and to the councillor who votes on

any question involving tax-exempt property which
he owns.

VOTING OR TAKING PART IN DISCUSSION - GENERAL

A councillor who votes or takes part in any dis-
cussion of a matter in which he has a personal
pecuniary interest (other than an interest in a
contract) is guilty of an offence both in the

City of Winnipeg and in other municipalities.

The Winnipeg councillor is liable to a fine of
$1,000 and six months imprisonment; the councillor
outside Winnipeg is 1ia%§e to a fine of $100 and
one month imprisonment.

CORRUPTION AND BRIBERY

A councillor who is convicted of corruption or
bribery under the Criminal Code forfeits his seat
on council. In the City of Winnipeg he is also
subject to a further penalty of being disqualified
from holding any municipal office or voting at any
municipal election for three years.

PROCEEDINGS TO UNSEAT

When a Winnipeg councillor is discualified, or
has forfeited his seat, he is required to vacate
the seat by disclaimer.?0If he fails to do so,
proceedings to unseat him may be taken in the
County Court by way of an election pegitionlunder
"The Local Authorities Election Act". This
procedure allows four or more electors to question
a councillor's right to sit on council on the
ground that he was either not qualified at the
time of the election, or became disgualified
subsequently. At the conclusion of the trial

the judge determines "whether any member of a
council has forfeited his seat on the council or
his right thereto, or has become disqualified to
hold his seat".92The judge must then "forthwith
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certify to the clerk of the local municipality
the matters so determined by him; and, subject
to appeal, thSBdetermination so certified is
final . " ?>There is a right of appeal from
the County Court to the Court of Appeal.94 It
should be noted that there is no provision in
either "The Local Authorities Election Act" Or
in "The City of Winnipeg Act" stating that once
a councillor is disqualified, his seat becomes
vacant. The election petition remedy therefore
appears to be somewhat unclear.

Slightly different rules apply under "The Municipal
Act". A member who is disqualified or has forfeited
his seat has the option of disclaiming; the Act

does not require that he do so.29If he does not 96
disclaim, an election petition can be presented.
This is the same remedy as is available in The City
of Winnipeg, but there is one important difference.
If a judge declares a councillor disqualified in
election proceedings, section 67(l) of "The Municipal
Act" provides that the seat is thereby wvacated.

This provision cures the uncertainty found in

"The Local Authorities Election Act".

More importantly, section 67(1l) is applicable to
"any proceeding" in which a court determines a
councillor is disqualified. It is not restricted
to an election petition, and consequently applies
equally to a statement of claim where declaratory
relief is sought. The result is that if a judge
grants a declaration that a councillor is dis-
qualified, the seat becomes thereby vacant. That
is not the case in Winnipeg because "The City of
Winnipeg Act" does not contain a provision similar
to section 67(1).

Section 67(1l) also provides expressly for the
timing of the vacancy depending on whether an
appeal is allowed and commenced within a specific
period.

"The Municipal Act"” provides that in some circum-
stances an election petition is not necessary.
Thus where a councillor has been convicted of
certain offences under the Act, section 67(2)
provides that the seat is ipso facto vacant.
There is no corresponding provision in "The

City of Winnipeg Act".
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We perceive several deficiencies in these provisions.
The first is that the councillor who votes on a matter invol-
ving a contract he has with the municipality is subject to a
different penalty than the councillor who votes on a non-
contractual matter. In the former case he forfeits his seat,
and in the latter he is only subject to a fine. Non-contractual
interests can give rise to conflicts of pecuniary interest
in the same way and to the same extent that contractual
interests do. We think the same penalty should apply to both
situations. Accordingly we recommend that the councillor who
votes on any matter in which he has a pecuniary interest be
subject to disqualification. This penalty should also
apply where a councillor fails to disclose orally a pecuniary
interest as required by law, who fails to withdraw, or who
takes part in the discussion or attempts to influence the

voting on any question in which he has an interest.

Another fault with the current legislation has to
do with the appropriate remedy for unseating a councillor
who is disqualified and yet continues to sit. As we have
seen, "The City of Winnipeg Act" does not contain a provision
which has the effect of vacating the seat once a judge has
determined that the councillor is disqualified. We perceive
this to be an omission in "The City of Winnipeg Act" which

must be remedied.

There are other deficiencies in the election peti-
tion remedy. Four or more electors are now required to
present a petition; in our view a single elector should
have the right to question a councillor's qualification.

We can also envision a case where the municipality itself
might want to take proceedings to unseat a councillor who

has conducted himself improperly. This is not possible

under the current provision. Our more general criticism
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is that the election petition is primarily designed to
question "the election of a person to a council".?7 1t is not
specifically tailored for the special issues which can be

found in conflict of interest cases.

Accordincly, we recommend that the election peti-
tion remedy be no longer applicable to conflict of interest
situations. In its place we recommend that the following
provisions be contained in "The City of Winnipeg Act" and
"The Municipal Act":

1. A councillor who is disqualified shall forthwith
resign.
2 4 1f he does not resign, the council of the muni-

cipality may apply by originating notice to

a judge of the County Court district in which
the municipality is situated for an order
declaring him to be disqualified.

3. (a) Upon the ex parte application of an elector who

(i) files an affidavit showing that a
councillor is disqualified, and

(ii) pays into cecurt the sum of $200
as security for costs,

a judge of the County Court may, if no
previous application is outstanding or
has been determined on the same facts,
direct that there be served upon the
councillor notice of an application
for an order declaring him to be
disqualified, or may dismiss the
application.

(b) Upon hearing the application for an order
and such evidence as he requires, the
judge may declare the councillor disqua-
lified or may refuse the order, and in
either case with or without costs.
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4. Where a judge declares a councillor to be
disqualified he

(a) shall declare the seat of that councillor
vacant;

(b) may disqualify him from being or being eligible
to be a councillor during a period thereafter
of not more than five years;

(c) may, where the contravention of the Act has
resulted in personal financial gain, order
the councillor to pay the total amount of
that gain to the municipality; and

(d) may, where the contravention of the Act has
been made for the purpose of personal
financial gain, impose a fine of up to
$5,000 upon the councillor.

5t Where the judge finds that a councillor is
disqualified, he may nevertheless dismiss
the application where he is of the opinion
that the disqualification arose inadvertently
or by reason of a bona fide error in judgment.

6. Any party may appeal to the Court of Appeal
from a decision of a judge of the County
Court in accordance with the rules of court.

T Where a councillor appeals from a declaration
fordisqualification he remains disqualified
until the final determination of the appeal.

If, on appeal, the disqualification is set
aside, the Court shall reinstate the councillor
for any unexpired portion of his term of office.
If the term of office for which the councillor
was elected has expired, he shall not be
reinstated.

In paragraph 3, we recommend a two-stage procedure
where an elector wishes to challenge a councillor's qualifi-
cation. A similar provision is found in the Alberta Municipal

98 — 3
Government Act. The purpose of the initial ex parte appli-

cation, prior to an enquiry being directed, is to provide a
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form of preliminary hearing "so as to preclude dissatisfied
electors from bringing frivolous actions".??Electors thus
have relatively easy access to the courts, and the two-stage
procedure also helps to protect a councillor from having

to defend himself except in a proper case.

In paragraph 4 we recommend a broad discretionary
jurisdiction which will allow a judge to tailor the penalty
to the seriousness of the offence. Once a councillor is
found to be disqualified, the judge must declare the seat
vacant. However, depending on the degree of the councillor's
misconduct, the judge can impose a subsequent period of

: : ; y : 100
disqualification, order restitution or impose a fine.

With respect to paragraph 5, there may be cases
where a councillor is in technical breach of the legislation,
but the breach may have arisen inadvertently or because of an
error in judgment. In these cases, the court should be given

a discretion as to whether or not the councillor should be

disqualified. A similar provision is found in the Alberta
Municipal Government ActhI and the Ontario Municipal Conflict
102

of Interest Act, 1972.

There is a further issue which must be addressed.
Under current legislation, proceedings to unseat can be
taken "at any time during the term for which (the councillor)
is elected after the date of the alleged forfeiture or dis-

qualification“.lo3

By implication, they cannot be brought £
an election intervenes and a new term has begun; the
councillor's re-election (or defeat or decision not to seek

re-election) cures any previous default.

We are of the view that in certain cases an
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application must be capable of being brought despite the
fact that an election has intervened. This would allow
the court to impose a future period of disqualification,
require restitution or impose a fine. The current Alberta

104 and we

legislation contains a provision to this effect
think that it would be appropriate in Manitoba as well.
Such a provision respecting an intervening election would
be required only where a councillor's disqualification is
alleged to have occurred because he failed to comply with
the oral disclosure requirements, or failed to register his

financial interests, in accordance with the Act.

RECOMMENDATIONS

18. The councillor who votes on any matter in which he
has a pecuniary interest, whether contractual or other-
wise, should be disqualified. This penalty should
also apply where a councillor fails to disclose orally
a pecuniary interest as required by law, who fails to
withdraw, or who takes part in the discussion or
attempts to influence the voting con any guestion in
which he has a pecuniary interest.

19. The election petition is an inappropriate remedy for
unseating a councillor who is disqualified. In its
place the following provisions should be contained
in "The City of Winnipeg Act” and "The Municipal Act":

(a) A councillor who is disqualified shall forthwith
resign.

(b} If he does not resign, the council of the muni-
cipality may apply by originating notice to
a judge of the County Court district in which
the municipality is situated for an order
declaring him to be disqualified.

(c) {3 Upon the ex parte application of an elector
who

(aa) filesS an affidavit showing that a
councillor is disqualified, and

(ab) pays into court the sum of §$200 as
security for costs,
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a judge of the County Court may, if no
previous application is outstanding or
has been determined on the same facts,
direct that there be served upon the
councillor notice of an application

for an order declaring him to be disqua-
lified, or may dismiss the application.

(ii) Upon hearing the application for an order
and such evidence as he regquires, the judge
may declare the councillor disqualified or
may refuse the order, amd in either case,
with or without costs.

Where a judge declares a member to be disqualified
he

{1) shall declare the seat of that member vacant;

(ii) may disqualify him from being a member during
a period thereafter of not more than five
years;

(iii)may, where the contravention of the Act has
resulted in personal financial gain, order
the councillor to pay the total amount of
that gain to the municipality; and

(iv) may, where the contravention of the Act
has been made for the purpose of financial
personal gain, impose a fine of up to
$5,000 upon the member.

Where the judge finds that a member is disqua-
lified, he may nevertheless dismiss the application
where he is of the opinion that the disqualification
arose inadvertently or by reason of a bona fide
error in judgment.

Any party may appeal to the Court of Appeal from
a decision of a judge of the County Court in
accordance with the rules of court.

Where a councillor appeals from a declaration
for disqualification he remains disqualified
until the final determination of the appeal.
If, on appeal, the disqualification is set aside,
the court shall reinstate the councillor for any
unexpired portion of his term of office. If
the term of office for which the councillor was
elected has expired, he shall not be reinstated.
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In certain cases an application to unseat a councillor
should be capable of being brought despite the fact that
the councillor's term of office is over because of an
intervening election. This would allow the court to
impose a future period of disgualification, require
restitution or impose a fine.

SUMMARY OF RECOMMENDATIONS
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A councillor should be prohibited from voting or taking
part in discussion in council or in any committee,

on any question in which he has either a direct or
indirect pecuniary interest beyond his interest as

an ordinary ratepayer.

A councillor should be defined as having an indirect
pecuniary interest when: :

(a) He, or his nominee, is a shareholder in,

or a director or officer of, a corporation

that does not offer its securities to the

public, when the corporation has a direct
pecuniary interest in a matter under consideration.

He, or his nominee, holds a beneficial

interest in 5% or more of the issued capital
stock, or is a director or officer of a
corporation that offers its shares to the

public, when the corporation has a direct
pecuniary interest in a matter under consideration.

(b)

He is a partner or in the employment of

a person, corporation or body when that person,
corporation or body has a direct pecuniary
interest in a matter under consideration.
(Employees of public bodies such as the federal
and provinecial governments, Crown corporations
and school boards should be exempted.)

(c)

Pecuniary interests held by any person normally resident
in the councillor's household should be deemed to be the
councillor's interest, if known to him.

Despite the fact of a pecuniary interest, a councillor
should be permitted to vote and take part in discussion
respecting his own salary, remuneration or other benefit
to which he is entitled by reason of his membership on
council.
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A councillor should be required to disclose orally the
existence and general nature of a pecuniary interest
whenever it arises in council, committees of council,
and in the case of the City of Winnipeg, community
committees. The disclosure should be made as soon as
possible after the commencement of the meeting.

A councillor who has disclosed a pecuniary interest
should be required to withdraw completely from the
meeting when a matter in which he has disclosed an
interest is under discussion.

The fact of a disclosure, the general nature of the
interest disclosed, and the withdrawal should be
recorded by the municipal clerk

(a) in the minutes of the meeting, and

(b) in a central record to be kept for the purpose
and open to public inspection.

Where, however, the disclosure is made in a closed
meeting, or in any meeting the minutes of which are
not open to the public, the central record should
state only that a disclosure was made and that the
councillor withdrew, and not the general nature of
the interest disclosed.

A councillor should be prohibited from attempting
to influence the voting on any question in which he
has a pecuniary interest.

The City of Winnipeg and the Department of Municipal
Affairs should consider implementing a code of conduct
to provide guidance for councillors and to supplement
and extend the legislation.

A councillor should no longer be disqualified from
office because he has an interest in a contract with
the municipality. The principle of disqualification
should be replaced by the principle of disclosure.
Sections 86 (1) (m), 87(1) and (2) of "The city of
Winnipeg Act", and sections 47(m), 49(1), (2) and (2.1)
of "The Municipal Act" should be repealed.

Provisions in the current legisglation (s. 88(5) of
"The City of Winnipeg Act"; s. 49(7) of "The Municipal
Act") which state that a contract entered into with
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a councillor is void in any action against the muni-
cipality should be repealed. Instead, the failure of

a councillor to comply with the oral disclosure require-
ments should make any contract in which a councillor
has a direct or indirect pecuniary interest, or the
proceedings themselves K voidable at: the instance of

the municipality within two years.

In wview of the fact that in certain cases the requirement
that councillors disclose their intierests and refrain
from voting may have the effect of reducing small councils
to less than a quorum, "The Municipal Act" should provide
for a referral to the Municipal Board for decision.

A councillor should be required to register, by way of
statutory declaration filed with the municipal clerk,

prior to his taking office, the following information

respecting his real estate interests:

(a) A brief description of all land in the municipality
in which the councillor or any person normally
residing in his household has any interest,
including a leasehold interest, mortgage, or
interest under a sale or option agreement.

(b) Where a councillor or any person normally residing
in his household holds a beneficial interest in
5% of more of the issued capital stock of a
corporation, the councillor must also register
the description of all land in the municipality
in which the corporation holds an interest.

The councillor should be required t.o notify the
clerk within 30 days of any acquisition or disposal
of an interest in land in the municipality.

The register of real estate interests should be open
to public inspection.

The councillor should be required to register the real
estate interests of any person normally residing in his
household where such interests are known to him.

The councillor who fails to register such real estate
interests in accordance with the legislation should
be disqualified from office.

All municipalities in the province should be empowered
to pass by-laws which would require their councillors
to disclose the following additional interests in a
public register:
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(a) The name of every corporation in which the
councillor or any person normally residing in
his household holds a beneficial interest in
5% or more of the issued capital stock of
the corporation.

(b) The name of every business, corporation,
enterprise, professional practice or
organization which financiall remunerates
the councillor or any person normally residing
in his household for services performed as
officer, director, manager, proprietor, partner
or employee.

The councillor should be required to state only the
general nature of these interests, and should not be
required to state their value. These additional
statements should be revised at intervals determined
by the municipality.

Municipalities should also be empowered to pass by-laws
obliging such employees as the municipality requires to
file disclosure statements. Interests to be registered
should be land holdings and, if desired, any additional
interests which the municipality requires its councillors
to register. There should be no public access to such
statements.

The councillor who votes on any matter in which he has
a pecuniary interest, whether contractual or other-
wise, should be disqualified. This penalty should
also apply where a councillor fails to orally disclose
a pecuniary interest as required by law, who fails to
withdraw, or who takes part in the discussion or
attempts to influence the voting on any question in
which he has a pecuniary interest.

The election petition is an inappropriate remedy for
unseating a councillor who is disqualified. 1In its
place the following provisions should be contained

in "The City of Winnipeg Act" and "The Municipal Act":

(a) A councillor who is disqualified shall forthwith
resign.

(b) If he does not resign, the council of the muni-
cipality may apply by originating notice to
a judge of the County Court district in which
the municipality is situated for an order
declaring him to be disqualified.
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(i) Upon the ex parte application of an elector
who

(aa) files an affidavit showing that a
councillor is disqualified, and

(ab) pays into court the sum of $200 as
security for costs,

a judge of the County Court may, if no
previous application is outstanding or
has been determined on the same facts,
direct that there be served upon the
councillor notice of an application for
an order declaring him to be disqualified,
or may dismiss the application.

(ii) Upon hearing the application for an order and
such evidence as he requires, the judge may
declare the councillor disqualified or may
refuse the order, and in either case, with
or without costs.

Where a judge declares a member to be disqualified
he

(i) shall declare the seat of that member
vacant;

(ii) may disqualify him from being a member
during a period thereafter of not more
than five vears;

(iii) may, where the contravention of the Act
has resulted in personal financial gain,
order the councillor to pay the total
amount of that gain to the municipality;
and

(iv) may, where the contravention of the Act
has been made for the purpose of personal
financial gain, impose a fine of up to
$5,000 upon the member.

Where the judge finds that a member is disqua-
lified, he may nevertheless dismiss the application
where he is of the opinion that the disqualification
arose inadvertently or by reason of a bona fide
error in judgment.
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(f) Any party may appeal to the Court of Appeal from
a decision of a judge of the County Court in
accordance with the rules of court.

{(g) Where a councillor appeals from a declaration
for disqualification he remains disqualified
until the final determination of the appeal.

If, on appeal, the disqualification is set aside,
the court shall reinstate the councillor for any
unexpired portion of his term of office. If

the term of office for which the councillor was
elected has expired, he shall not be reinstated.

20. In certain cases an application to unseat a councillor
should be capable of being brought despite the fact that
the councillor's term of office is over because of an
intervening election. This would allow the court to
impose a future period of disqualification, require
restitution or impose a fine.
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This is a Report pursuant to section 5(3) of

"The Law Reform Commission Act" signed this 14th day of

4//6/%

Cllfﬁoﬁé_ﬁ C. Edwards, Chairman
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Patricia G. Ritchie, Commissioner
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David G. Newman, CommisSsioner
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Knox “B. Foster, Commissioner
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Beverly-Ann Scott, Commissioner

¥ictor Rosenman, Commissioner
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Xa E.P. Johnson, "Legislative Comments: Conflict of Interest"
(1968) 70 west Virginia L.r. 400.
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their present form since the Local Government Act 1933,

and the Local Government Amendment (Scotland) ct 1939.
T The Municipal Confliict of Interest Act, 1972, S.0. 1972,
c. 142, as am. S.0. 1976, c. 54.
B See "Privacy Limits on Financial Disclosure Laws:

Pruning Plante v. Gonzalez, 54 New York University

Law Review (1979) 601; National Municipal League, Ethics
in Government: Selected Statutes and Reports (1972);
National Associaticn of Attorneys General, Legislative
Approaches to Campaign Finance, Open Meetings and
Conflict of Interest (1974).

9. Prime Minister's Committee on lLocal Government Rules of
conduct, "Conduct in Local Government", Cmnd. 5636,
May 1974 (hereinafter referred to as the Redcliffe-Maud

Committee) .

10. Public Officials and Employees pisclosure Act, S.B.C.
1974, c. 73.

11. "Report of the Winnipeg Commission on Conflict of
Interest", July 1977 (hereinafter referred to as the

Smith Commission).
12. City of Winnipeg Council Minutes, October 14, 1980.

13. Letter from Warren Rusk, Union of Manitoba Municipalities,
+o the Manitoba Law Reform Commission, November 27, 1980.

14. Criminal Code, R.S5.C., 1970, c. C-34, as am,, SS. 111-
114.
Je. rOCRsE MLy 5230y 8. 4,

16. "The Municipal Act", S. 47; "The City of Winnipeg Act",
a; 86(LY).
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nterest"
17. This provision is alsc designed to prohibit the councillor
T R from obtaining a job for himself with the municipality.
561.
W.R. : 18. "The City of Winnipeg Act”, S. 86(1) (m).
19. "The Municipal Act", s. 47(m).
B.L.R
20. "The Municipal Act", s. 49(2); "The city of Winnipeg Act",
s. 87(2).
2l. "The City of Winnipeg Act", s. 88(1).
22. "The Municipal Act", s. 49(3).
iovern-
sect 23. "The Municipal Act", 8. 49(3); "The City of Winnipeg Act",
s. BB(1).
L1933,
1939. 24. "The Municipal Act", s. 49(4); "The City of Winnipeg Act",
s. 88(2).
1972,
25. "rThe Municipal Act", s. 49(5); "The City of Winnipeg Act",
s. 88(3).
26. "The Municipal Act", s. 49(6); "The City of Winnipeg Act",
ithics s. 88(4).
N;
ti;e 27. "The Municipal Act", 5. 67(4); "The City of Winnipeg Act”,
s. 94(2).
28. "The Municipal Act", €. 49(6.l1); "The City of Winnipeg Act",
:g of s. 88(4).
'—Maud 29. "The Municipal Act", s. 47(i); "The City of Winnipeg Act",
g BeL)d).,
C. 30. "The Municipal Act", s. 47(n); "The City of Winnipeg Act",
s. 86(1) (n).
3l. "The Municipal Act”, s. 50(1)(a); "The City of Winnipeg Act",
ke s. 90(1).
32. "rhe Municipal Act", s. 50(1) (b); "The City of Winnipeg Act",
8. 93%a) .
alities, 33. "The Municipal Act”, s. 50(l)(a); "The city of Winnipeg Act",
5 1980. S. 90(1).
111- 34. "The City of Winnipeg Act", s. 87(3).

Aot ,
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35. "The Municipal Act", S. 47 (o) and s. 66; "The City of
winnipeg Act", s. 86(l) (o) and s. 93.

36. "The Municipal Act", 8. 65; "The City of Wwinnipeg Act",
s. 92(1). Section 77 of "The City of Winnipeg Act” also
requires newly-elected councillors to make a statutory
declaration in substantially the same form as the
Declaration of Office required by s. 92(1).

37. Supra n. 14.

38. Supra n. 14, ss. 113 and 114

39, (1967), 50 C.R. 270. Affirmed (1968), 2 C.R.N.S. 403.

40. supra n. 1ll1l, at 29.

4l1. sSupra n. 2.

42. Bowes v. City of Toronto, supra n. 2.

43. 63 Am. Jur. 2D, Public Officers and Employees, B8 275-283.

44. pParker, D.B. and Mellows, A.R., The Modern Law of Trusts
(4th ed. 1979), 151.

45. Bowes v. City of Toronto, supra n. 2.
46. Supra n. 2.

47. Supra n. 2 at 572, quoting Lord Russell of Killowen in
Regal (Hastings) Ltd. v. Gulliver, [1942] 1 All E.R. 378
(B.L.), at 389,

48. King v. Justices of Sunderland, [1901]2 X.B. 357; Re
L'Abbe and Corporation of Blind River (1904), 7 O.L.R. 23N;
Beer v. Rural Municipality of Fort Garry (1958), 16 D.L.R.
(2d) 316 (Man. C.A.); Starr et al v. City of Calgary (1965) ,
E2 D.L.R: '{24) 726 (&lta. 'S5.C.)-

49. Re L'Abbe and Corporation of Blind River, ibid.; The King v.
Justices of Sunderland, ibid.

50. "Phe City of Winnipeg Act", s. 10(13).
5L, "Phe Municipal Act”, s. 123(1).
52. “The Municipal Act", s. 49(3); "The City of Winnipeg AcE",

s. B8(l).
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The Ontario Municipal Conflict of Interest Act, 1972, supra
n.7, s. 2(3) contains the following provision: "The
intersest of any spouse, son, daughter, or any other

relative of a member of council . . . who has the same
home as such member, shall if known to the member, be
deemed . . . to be also an interest of the member".

In England, supra n. 6, s. 95(3), only the interest of
a spouse living with the councillor is deemed to be
the councillor's interest; there is no provision
respecting children or other persons residing in the
councillor's household.

Supra n. 6, s. 95.

Supra n. 6, s. 95(2).

Supra n. 6, ss. 98(2) and 270(1).
Supra n. 9, at 44.

Ibid.

Supra e Ty Be 2(1).

Supra n. 9, at 13.

The Association of Municipalities of Ontario, "Report
on Municipal Conflict of Interest", 1979, 5.

All of the following statutes contain a basic rule prohi-
biting contracting, which in each case is subject to many
exceptions. In British Columbia, " The Municipal act",
R.S.B.C. 1979, c. 290, ss. 82(l) (e¢) and 93, and The
Vancouver Charter, S.B.C. 1953, c. 44, as am., ss. 38 and 39;
in Alberta, Municipal Government Act, R.S.A. 1970, c. 204,
as am., s. 29; in Saskatchewan, The Urban Municipality

Act, R.S5.5. 1978, c. U-10, ss. 40(1) (h) and 40(2), and

The Rural Municipality Act, R.S.S. 1978, ¢. R-26, ss. 25(1)
and 27; in Quebec, The Municipal Bribery and Corruption
Act, R.S.0. 1964, c. 173, as am., ss. 3 and 4; in Nova
Scotia, The Municipal Elections Act, C.8.N.S., c. M28, ss.
16 (1) (e) and 17; in Prince Edward Island, The Town Act,
S.P.Bel.; €. T=4, 5. 20(4).

"The Municipal Act", s. 47(m); "The City of Winnipeg Act",
s. 86(1) (m).

"The Municipal Act”, s. 47(m); "The City of Winnipeg Act",
s. 86(1) (m).
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65. Rogers, Ian MacF., Q.C., "Conflicts of Interest: A Trap
for Unwary Politicians", 1l osgoode Hall L.J. (1973) 537.

66. Barber v. Calvert et al., [1969] 71 W.W.R. 124. Affirmed
[1971] 2 W.W.R. 401 (Man. C.A.).

67. "Report of the Ontario Committee on Conflicts of Interests”,
1968.

68. Supra n. 6.

69 Supra n.Ts: 8: 2168);
70. .Supra n. 8.

71. Supra n. 9, at 14-16.

72. supra n.l0. However, Saskatchewan requires both the urban and
rural councillor to register all land in the municipality,
and the adjoining area, owned by him, his spouse or any
corporation in which they are interested: uvrban Muni-
cipality Act and Rural Municipality Act, supra nh. 65.
Newfoundland, in The Municipalities Act, S. Nfld., 1979,

c. 33, s. 419, allows municipal councils to require
councillors to complete a designated disclosure statement.

73. Supra n. 10.
74. The Conflict of Interest Act, S. Nfld. 1973, c¢. 113, as am.

75. The Conflict of Interest Act, S.N.B. 1978, c. C-16.1,
as arm.

76. The Members of the Legislative Assembly Conflict of
Interest Act, S.S5., 1980.

77. An Act respecting the independence of Parliament and
conflicts of interest of Senators and Members of the House
of Commons and to amend certain other Acts in relation
thereto or in consequence thereof, Bill C-6, Fourth Session,
30th Parliament, 27 Elizabeth II, 1978. This Bill was
introduced in October of 1978. It received second reading
but died on the order paper when Parliament was dissolved
in March 1979.

78. An Act respecting Disclosure of Interests in Matters of
Public Concern and Conflicts of Interests of Persons
Holding Public Office, Bill 37, Second Session, 30th
Legislature, 24 Eliz. II, 1975.
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Legislative Assembly of Manitoba, Debates and Proceedings,
June 6, 1975 at 3562-3564; June 10, 1975 at 3695-3715;
June 11, 19275 at 3729-3733 and 3755-3766.

Supra n. 1l2.

Ibid.

Supra n: 2, 'at 15;

Kenny v. Byrne, 144 N.J. Super. 243, at 252 (App. Div. 1976)
aff'd, 75 N.J. 458 (1976) guoting Lehrhaupt v. Flynn,

140 N.J. Super. 240 at 262 (App. Div. 1976).

Joint Committee on Pecuniary Interests of Members of
Parliament, "Report on Declaration of Interests", No.

182, Sept. 30, 1975, 25.

Supra n. 11, at 70.

Supra n. 11, at 72-74.

"The Municipal Act”, s. 49(6) and s. 69(6.1); "The City
of Winnipeg Act", s. B88(4).

"The Summary Convictions Act", C.C.S.M. c. 8230, s. 4;
"The City of Winnipeg Act", s. 138(1).

"The Municipal Act", s. 50(l); "The City of Winnipeg Act",
s. 90(1).

"The City of Winnipeg Act", s. 94(1).
"The City of Winnipeg Act", s. 94(2).

"The Local Authorities Election Act", C.C.S.M. c. L180,
s. 173(1) (c).

"The Local Authorities Election Act", s. 173(6).
"The Local Authorities Election Act", s. 203.
"The Municipal Act”, 5. 67(3).

"The Municipal Act", s. 67(4).

"The Local Authorities Election Act"” s.151(1).

Municipal Government Act, R.S.A. 1970, c. 246, as am.
g 32(1).
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99, Ellsworth v. Bolsvert, gllsworth v. Miller and Jantzi,
[1974] 2 W.W.R. 251 (Klta, §.C.,; App. Div.) at 252-3;

100. The Ontario Municipal Conflict of Interest 1972, supra
n. 7, s. 5(1), provides that a judge may impose a seven
yvear disqualification upon a councillor who has contravened
the oral disclosure provisions. The Association of
Municipalities of Ontario, supra n. 61, at 44, has recom-
mended that the Act be amended to also allow the judge to
order restitution if the contravention of the law has
resulted in personal financial gain, and to impose a
fine of $10,000 if a contravention was made for the
purpose of financial gain.

101. .supra ns 98; 8. 32.1.

102. supra n. 7, s. 5(2). The Ontario legislation also
provides that a councillor is not disqualified if a
judge finds that "the interest of the member is so remote
or insignificant in its nature that it cannot reasonably
be regarded as likely to influence the member . By

103. "The Municipal Act", s. 67(4); "The Ccity of Winnipeg Act”,
s. 94(2).

104. supra n. 98, s. 32,2,
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APPENDIX A

i i
=3. "THE CITY OF WINNIPEG ACT"
gt Interested members excluded from debate.
seven
ko eremriadl 10 (13) A member of council who has a personal pecuniary interest ‘beyond
)rf: his interest as an ordinary ratepayer in any question shall not
f e (a) take part in the discussion of the question in council or any com-
§ TECOMm mittee thereof; or
lggge to (b) vote on the question in council or any committee thereof.
:a
e Declaration by certain officers.
77 Every councillor and every officer appointed by the council and
every coqstab]e duly appointed under this Aect, shall before entering the duties
of his office, make and subscribe a statutory declaration to the following effect:
I, AB., do solemnly promise and declare that I will truly, faithfully, and
3 m1parnally, to the best of my knowledge and ability, execute the office of
< (msert the name of the office) to which I have been elected (or appointed)
s in the city, and that I have not received and will not receive any payment
) remote or reward, or promise thereof for the execution of any partiality or corrup-
sonably tion or other undue execution of the office, and -that I have not by myself
" or partner, either directly or indirectly, any interest in any contract with
or on behalf of the city.
2 S.M. 1971, c. 105, 5. 77.
peg Act”,
Qualification of candidates.
as The following persons and no others are eligible to be nominated
for election or to be elected as members of the council; namely any person who
is

(a) a Canadian citizen;
(b) of the full age of 18 years;
(c) an elector;

(d) a resident who has resided in the city, or in the case of the election
of the first council, in an area municipality for a period of six months
immediately prior to his being nominated;

and is not subject to any disqualification under this Act.
S.M. 1971, c. 105, s. 85.

Persons disqualified.
856 (1) None of the following persons is qualified to be nominated for elec-
tion to, or to be, or remain a member of, the council; that is to say:

(a) A judge of any County Court, the Court of Queen’s Bench, or The Court
of Appeal

(b) A magistrate or justice of the peace.

(c) A gaoler, superintendent of any correctional institution, sheriff, deputy
sheriff, sheriff’s bailiff, or bailiff of any court.

(d) A police constable of the city or an area municipality.

(e) An assessor, collector, treasurer, clerk, or other paid official or em-
ployee of the city, or of an area mun:(:lpal!ty

(f) A clerk of a County Court.
(g) A master, regisirar, referee in chambers.
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(h) A surety for an officer or an employee of the city or of an area
municipality.

(i) A person who is an undischarged bankrupt or insolvent wiihin the
miCe s of ihe Banluupicy Act (Canada).

S

(j) A member of the council of another municipality.

(k) A member of the Scnate or House of Commons of the Parliament of
Canada. :

(1) Repealed, SM. 1972, c. 93, s. 20.

(m) Subject to secticn 87 any person who, directly ¢r indirectly, alone or
with zny other, by himself or by the interpc ition of any trustee or
{hird party. holds or erjoys, undertakes or executes, or hzs zn interest
in any contract or agreement, expressed or implied, with or for the
city or any officer of the city on its behalf, for which meney of the

( city is, or is to be, paid to or for him, or on his behalf, or for his benefit.

(n) Any person who, having been convicted of an offence under any pro-
vision of this Act, or any other Act, has not paid any fine imposed upon
him for commission of the offence.

(0) A person who, subsequent to his election ceases to be, or to be deemed
to be, a resident of the city.

Am. S.M. 1972 c. 93, = 20.

Election of 2 offices invalid.

86 (2) 1f a person has been nominated in an election for election as_lhe
mayor, he may not be nominated in that election for election as a _councxl]ar
and, if a person is nominated in an election for election as counc_lllor in a ward,
he may not be nominated in that election as mayor or as councillor in another

ward.

Election of M.L.A. to council.

86 (3) If a member of the Legislative Assernbly is elecled as a member of
the council, he ipso facto forfeits his seat in the zssembly and is & qualified
from sitting and voting in the assembly.

Election of councillor as M.L.A.

£6 (4) If a member of the council is elecled to the 3
ipso facto forfeits his seat on the council and is disqualifi
and voling in the council.

tive A:<embly, he
ed from sitting on

Election of M.L.A. as mayor.

86 (5) If a member of the Legislative Assembly is elected as mavor, he ipso
facto forfeits his seat in the assembly and is disqualified from sitting and v ting
in the assembly.

Election of mayor as M.L.A. ;
86 (6) If the mayor is elected to the Legislative Assembly, he ipso facto
forfeits his position as mayor.

SM. 1971, c. 103. s. 86: Am. S.M. 1972, ¢. 93, 5. 20; SM. 1877, ¢. €4. & 30.

Centracls which do not invalidate meinbership of councillors.
87 (1) Nothing herein renders any person ineligible to be nominated for,
or eclected as a member of the council, or disqualifies him being or remaining
a member of, or from sitting or veting in, the council by reason only of his
being a person
(a) who, previsus to the time of his nomination to the council,

(i) has given a mortgage on land to the city; or

(ii) has purchased land under zn agreement for sale from the city; or

(iii) has leased land from the city;

if there are no arrcars upon the mortgage, agreement, or lease; or
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(b) who previous to the time of his nomination, became a lessee from, or
a tenant of, the city under a lease or tenancy agreement that continues
after his election, whether by fermal renewal or not;

(c) who enters into a contract with the city for the supply, provision, or
sale to him of a utility, service, or article of merchandise administered,
provided, or sold by the city; or

(d) who enters into a contract with the city for payment of sewer or water

rates or rents, or for the installation by the city of sewer or water

connections or zppliances; or

who enters into a contract with the city for the construction for him-

self, together with other persons, of any local improvement by the

city; or

(f) who 1nakes with the city a contract or agreement for the provision of
a temporary plece of reception for persons infected with any contagious
disease or disease dangerous to the public health, under The Public
Health Aect, or for supplies for such a place; or

(g) who is the proprietor of, or otherwise inferested in, a newspaper or
other periodical publication in which official notices or advertisements
by the city are inserted, or which is subscribed for by the city, unless
the notices or advertisements or subscriptions zre paid for at rates
greater than usual rates; or

{h) whose property or any part thereof is wholly or partially exempt from
taxation, whether the exemption is statutory or founded on an agree-
ment with the city or on a by-law; or

(i) who is the holder of bonds or debentures of the city; or

(J) whe is a contractor for the loan of momney, or of securities for the
peyment of reeney, o the city, after public competition, or who pur-
chases or becomes the holder of securities of the city, on terms com-
mon to all persons; or

(k) not being an employee, servant, or agent of the city, who receives

from his employer remuneration for services or out-of-pocket expenses

the cost of which is defrayed, in whole or in part, directly or indirectly,
irom grants made to his employer by the city; or

who receives, or has received, or agreed to receive, compensation with

respect to any property taken or purchased hy the city under its

powers of expropriation. ‘

—

le

(1

=

Sharehsiders in curporativn excspied.

87 (2) No person, while a member of the council, is dizyualified from holding
office by reason of his being a shareholder in a corporation having dealings
or contracls with the city, unless,

(a) directly or indirectly, he owns, or is entitled to a beneficial interest in,
twenty-five per cent or more of the issued capifal stock of the corpora-
tion; or .

(b) he is imanager, inanaging direclor, general manager, or secrciary,
thercof or other similar senior or executive official thereof, or devoles
his whole time, or the major portion of his time, to the direction of the
affairs of the corporation; and

(c) the dealings or contracts mentioned herein involve considerations or
amounts exceeding in the aggregate more than one thousand dollars in
any one year.

Am. S.M. 1972, ¢. 93, 5. 21,
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Member of council selicitor in action.
87 (3) A member of the council who, either kimse f or by or with or th
* another, is counsel or solivitor in the prosecutivn of any claim, action or pro-
ceeding against the city or in opposing or defending any claim, action or pro-
ceeding by the city, shall thereby forfeit his seat.

£n. S.M. 1872, c. 93, 5. 22
\L 1871, c, 105, 5. 87; Am. SM. 1872, c. 93, s5. 21 & 22.

Voting by certain members prohibited.

B8 (1) No member of the council who is a shareholder in a corporation
having dealings or contracts with the city shall vote in the council or any com-
mittee thereof on any gquestion affecting that corporation: and no member of
the council who has entered into any morigage, agreement for sale, lease,
purchase or contract is entitled to vote in the council or any commitiee thereof
on any question affecting the mortgage, agreement for sale, lease, purchase
or contract.

Proprietor of newspaper prohibited from voting. . ;
85 (2) No person who is a proprietor of, 0T otherwise interested in, 2 news
paper or other periodical publication to which cleuse (g} of subsection (1) of

section 87 applies shell vote/j, the council or in any committee
thereof upon any question affecting his dealings with
the city.

Voting by persons whose property is exempt prohibited.

88 (3) No person whose property is exempt from texztion 2s provided in
clause (n) of subsection (1) of section 87 shall vote/in the council or
in any committee thereof on any question affecting

that property.

Memkers violating to forfeit seat and incur penalty.

88 (4) Any person violating any provision of subsection (i), (2), or (3)
ipso facto, forfeits his seat in the council and, upon summary conviction for any
such violation, is liable to a fine of not more than three bundred dollars and
in default of psyment, to impriscnment for 2 period of not more than six
months.

Contracts by rambers with ihe city void,
38 (5) Where a member of the council
name of an ither alcne or j
tract or tia kind hese or fale, by roascn of
which he is alified {rom i e, the cont :
purchzse, or sale, unless it is one perniiied by this Act, is void n any n
thereon azainst the city; and in addition thereto, the member is guilty of an
aifence. i

or in his own name or in the

ters into a con-

ith another, er

setiom,

in ny a1

§.}M. 2971, e. 105, s. 88.

Councillers zciing on boards, commissicns, elc

88.1 Any person who, while a member of the council, is uppuint d by the
council to be_a member of a board, commission or other body, is nat by reason
of that ;}ppomtment precluded from taking part in council, or a commitlee
thercof, in the consideration or discussion of any question relating to the affairs
of that hoard, cemmission or other body and ay vole in council or a committee
tLercofl on any such question. i

En. S 1578, . 53, 5. 12.
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Councillors voting on beards, commissions, ete.
88.1 (2) No member of council who, while 2 member of council, is appointed
by the council to be a member of a board, commission or other body, shall
vote on that board, commission or body on any question affecting any mortgage,
agreement for sale, lease, purchase, contract or dealing

(a) to which the member is a party; or

(b) to which a corporation of which the member is a shareholder is a

party.

Aaking or approval of unauthorized expenditures an offence.
s
89 (1) Any member of the council who

(a) experids or authorizes the expenditure of any moneys of the ity without
having first been empowered so to do by bylaw or resolution of the
council passed under the authority of an Act of the Legislature; or

(b) mccepts, or-votes in favour of paying to any person, including a mem-
ber of the council, any amount not authorized by this Act or any
other Act, or any amount for any purpose greater than is permitted
by this Act or any other Act;

is guilty of an offence, and for each such offence is liable, on summary con-
viction, to a fine of not more than five hundred dollars and, in default of pay-
ment, to imprisonment for not more than six months.

Civil lizbility.

89 (2) A member of council who commits an offence under subsection (1)

is, in addition to any penalty he may incur under that subsection, liable fo the

city for the full amount of the expenditure or payment in a civil action instituted

against him by the city or by any elector thereof on behalf of, and for the

benefit of, the city.

5 Note: Bribery of Member of Municipal Council or Officer of
Municipality — See sec. 104 of the Criminal Code (Canada).

LCertain exceptions.
89 (3) Clause (a) of subsection (1) does not apply

(a) to any case where the expenditure of an amount not exceeding one
thousand dollars is necessary and urgent
(i) to repair any public work of the city; or
(i) for aiding any person in need within the city: or

(b) to an expenditure made in respect of a civil disaster where, under The
Emergency Measures Act, a proclamation has issued proclaiming that
a state of civil disaster exists in an area that comprises or includes
the city or that part thereof in respect of which the expenditure is made.

Authorization.

&9 (4) An expenditure shall not be made in a case to which subsection (3)
applies, unless, before the expenditure is made, the head of the council author-
izes the expenditure.

S.M. 1971, e. 105, s. 89.

Disqualification for cerfain criminal offcnces, ete.

93 (1) Any person convicted under section 89 of this Act or under section
104 of the Criminal Code (Canada). or against whom a judgment is obtained in a
civil action instituted under section 89 from the date of the conviction, or of the
judgment against him in a civil action, forfeits his seat on the council, and is
disqualified from holding any municipal office or voting af. a municipal election
for a period of three years from the date of the conviction or judgment.

Am. 8.M. 1972, c. 93, 5. 23; S.M. 1974, ¢. 73, 5. 5.
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Disgualificaiisn for election sffences.

30 (2) Any candicdate ejected, who, upon the tria_] of an election petition, is
found guilty by the judge of any election offence is ineligible as a candidate
at'any election for three years thereafier.

SM. 1671, ¢. 105, s. 90. 5
Am. S.M. 1972, c. 93, 5. 23; S.M. 1974, . 73. 5. 5.

Divisicn of wards into polls. :
91 The returning eificer may divide any ward into 2 or more polling
subdivisions, and a list of electors for each such polling subdivision shall be
prepared in accordance with The Local Authorities Electicns Act.

En. S.M. 1974. c. 74, s. 18.

Declaration of guzlification znd oifice,

wember of the council shall

22 (1) BEvery person clected as a
(a) before he takes the declaration of office make and subscribe a declara-
tion of qualification in Form 2 of The Municipal Act; and

(b} before he enters on the duties of his office make and svhscribe a
declaration in Form 3 of The Municipal Act.

Depesit of declarafion with elerk.

92 (2) A person who makes a declarziion required under subseclion (1)
shall deposit it duly completed with the clerk of the council.

Failure {n complete declaraticn an offerce.

92 (3) Any person who is elected as a wember of the couneil tad Tas nat
iselained office, and who does not, at or before the first 1oesting

required under subsection (1), is guilty of an offence.
S.M. 1971, c. 105, s. 92.

Vacating of ¢-.ts by crime, insclvency, shsence, etc.
93 Where, after the election of a person as member of council he
(a) is convicted of any indictable offence, upon conviction of which a
person is liable to imprisonment for {ive years; or

(b) fails to attend three consecutive regular meetings of the council with-
out being authorized go to do by a rcsolufion of the council entered
in its minutes; or

(c) Lecomes, under this Act, dicqualtified for clection as, or to he or
remmain, a member of the council;

he thereby forfeits his seat on the couneil
S.M. i971, e. 105, s. 93.

Disclaimer upon forfeiture of ceat.

24 (n Where a member of the council forfeits his seat on the ccumncil or
his richt thereto, or becomes disqualified to hold his seat, he shall jorthyith
vacate his seat by disclaimer.

Proceedings to unszat member.
24 (2) Where a person to whom subsection (1) applies refuses, neglacts, omit
or fails to comply with that subsection at any time after his election, proveedings
to unscat him may be taken by an election petition presented to a judge at
any time during the term for which he is elected after the date of the alleged
disqualification or forfeiture. ’
Note: Disclaimer of Seat after Election — See sec. 186 of The Local
Authorities Election Act. Proceedings to Unseat Disqualified Mem-
ber — See sec. 151 et seq. of The Local Authorities Election Act.
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"PHE MUNICIPAL ACT"

is

a'te
Qualification of candidates.

: 46 Subject as herein provided, no person is eligible for election as mayor

ing or reeve, or as alderman or councillor, of a municipality unless at the time of

be his being nominated

(a) he is a Canadian citizen;

(b) be is of the full age of eighteen years;

{c) he is an elector of the municipality;

(d) he is a resident

(i) of the municipality; or

ira- (ii} in the case of an election of a councillor of a municipality divided

into wards, of the ward as a representative of which he seeks to

L'y be elected;

(e} except in the case of a municipality to which subsection 45(2) applies,
he has been a resident of the municipality for a period of not less
than six months; and

(f) he is not subject to any disqualification under this Act.

(1) En. SM. 1974, ¢. 7, 5. 1,

Subdivision 11
DISQUALIFICATION AND FORFEITIJRE QOF SEAT
) '\ﬂ Persons disqualified.

_d,,;; 47 Subject to sections 48 and 49, none of the following persons is
qualified to sit or act as, or remain a member of, the council of a munici-
pality; that is to say:

(a) A judge of any County Court, the Court of Queen's Bench, or The Court
of Appeal.

s (b) A magistrate or justice of the peace.

ith a (c) Repealed, S.M. 1977, ¢c. 22,5. 7.

(d) A constable of any municipality.

with- (e) An assessor, collector, treasurer, clerk, or other paid official or em-

itered ployee of the municipality.

(f) Repealed, SM. 1977, ¢. 22,s. 7.

= UF (8) Repealed, S.M. 1977, c. 22,5. 7.

(h) A surety for an officer or an employee of the municipality.

(i) A person who is an undischarged bankrupt or insolvent in the meaning
of the Bankruptcy Act (Canada).

(i) A member of the council of another municipality.

(k) A member of the Senate or House of Commons of the Parliament of
il or Canada.

hith (@ A person who has been nominated as a member of the council of
another municipality.
(m) Subject to section 49, any person who, directly or indirectly, alone
Binite or with any other, by himself or by the interposition of any trustee or third
b 55' party, holds or enjoys, undertakes or executes, or has an interest in any
;;‘; bat contract or agreement, expressed or implied, with or for the municipality
'l‘bu' s or any officer of the municipality on its behalf, for which money of the
58 municipality is, or is to be, paid to or for him, or on his behalf, or for
ooal his benefit. =
Mem-

Act.
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(n) Any person who, having been convicted of an offence under any
provision of this Act, or any other Act, has not paid any fine imposed
upon him for commission of the offence.

(o) A person who, subsequent to his election as mayor or reeve, or alder
man or councillor, as the case may be. ceases Lo be, or to be deemed to be,
under this Division
(i) a resident of the municipality; or
(ii) in the case of an alderman or councillor in a municipality
divided into wards, a resident of the ward that he was elected to
represent.
S.M. 1970, c. 100, s. 47
Am. S.M. 1972, c. 22. 5. 9; Am. SM. 1976, c. 39, s. 4; Am.SM. 1977. ¢ 22.5.7.

See R.S.M. 1954, c. 173, s. 303(1); am. S.M. 1964, (1st Sess.), c¢. 31, s. 4]
am.

Election to fwo offices invalid.

48 (1) No person is eligible for nomination for, election as, or to he, both
mayor and alderman, or both reeve and councillor, and no person is eligible
{or election as alderman or councillor in more than one ward.

See R.S.M. 1954, c. 173, 5. 303(2), (3), (4); am. W C. 10(2); am

48 (2) Repealed by S.M. 1976, c. 39, s. 5.

Restriction of eligibility of councillors.

48 (3) No member of council is eligible to be nominated for, or to be
elected as, mayor or reeve, at a by-election, being an election other than a
regular election, unless he has, at least 2 weeks before nomination day,
resigned his seat on the council, to take effect on the day previous to election
day, by delivery to the clerk of his resignation in writing signed by him.

S.M. 1970, c. 100, s. 48; Am. S.M. 1976, c. 39, s. 6.

See R.S.M. 1954, c. 173, s. 117; am.

Am. S.M. 1972, c. 22, 5. 10; Am. S M, 1976, c. 39, ss.5-6.

Note: Tenure of Office of Substituted Member — See cec. 103 et seq

Contracts which do not invalidate membership of councils.

49 (1) Nothing herein renders any person ineligible to be nominated for,
or elected as a member of the council, or disqualifies him being or remaining
a member of, or from sitting or voting in, the council by reason only of his
being a person
(a) who, previous to the time of his nomination, or of his appointment 1o
the council,
(i) has given a mortgage on land to the municipality; or
(ii) has purchased land under an agreement for sale from the muni-
cipality; or
(iii) has leased land from the municipality; or
(b) who, previous to the time of his nomination, became 2a lessee from,
or a tenant of, the municipality under a lease or tenancy agreement that
continues after his election, whether by formal renewal or not;

(¢) who purchases from the municipality seed grain, fodder, or motive fuel
under this Act, or any other Act; or
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(d) who enters inlo a contract with the municipality for the supply, pro-
vision, or sale to him of a utility, service, or article of merchandise
administered, provided, or sold by the municipality; or

{e) who enters into a contract with the municipality for payment of sewer
or water rates or rents, or for the installation by the municipality of
sewer or water connections or appliances; or

(f) who enters into a contract with the municipality for the construction
for himself, together wilh other persons, of any local improvement by
the municipality; or

(2) who makes with the municipality a contract or agreement for the
provision of a temporary place of reception for persons infected with any
conlagious discase or disease dangerous to the public health, under The
Public Health Act, or for supplies for such a place; or

(h) who is the propriefor of, or otherwise interesied in, a newspaper or
other periodical publication in which official notices or advertisemenis by
the rmunicipality are inserted, or which is subscribed for by the munici-
pality, unless the notices or advertisements or subscriptions are paid for
at rates greater than usual rates; or

(i) whose property or any part thereof is wholly or partially exempt from
taxation, whether the exemption is statutory or founded on an agreement
with the municipality or on a by-law; or

(i) who is the holder of bonds or debentures of the municipality; or

(k) who is a contractor for the loan of money, or of securities for the
payment of money, to the municipality, after public competition, or who
purchases or becomes the holder of securities of the municipality, on terms
common o all persons; or

() not heing an employee, servant, or agent of the municipality, who
receives from his employer remuneration for services or out-of-pocket
expenses the cost of which is defrayed, in whole or in part, directly or
indirectly, from grants made to his employer by the municipality; or
(m) who receives, or has received, or agreed to receive, compensation
with respect to any property expropriated from him by the municipality; or
(n) who is a party te or a shareholder or agent in a corporation that is a
party to a contract approved by resolution under subsection (2.1).

Am. SM. 1971, c. 27, s. 4; S.M. 1971, c. 81, s. 1; Am. SM. 1976, c. 39, 5. 7 &
c. 60, 5. 2.

Sharehelders in corparations excepted.

49 (2) No person, while a member of the council of a municipality, is
disqualified from hkolding office by reason of his being a shareholder in a
corporation having dealings or contracts with the municipality, unless,
(a) directly or indirectly, he owns, or is entitled to a beneficial interest in,
twenty-five per cent or more of the issued capital stock of the corporation;
ar
(b) he is manager, managing director or other director, general manager,
or secretary, thereof, or other similar senior or executive official thereof,
or devoles his whole time, or the major portion of his time, to the direction
of the affairs of the corporation; and
(c) the dealings or contracts mentioned herein involve considerations or
amounts exceeding in the aggregate more than one thousand dollars in
any one year.
See W.C. 5. 12(1) (a); am.
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Approval of certain contracts.

49 (2.1) The council of a municipality may, by resolutien, approve a contract
between a municipality and a member of the council or a corporation in which
a member of the council is a shareholder or a corporation for whom a member
of the council is an agent, if

(a) a copy of the resolution was published and posted up in the munici-
pality at least 7 days before it is passed;

(b) where the contract involves the purchase of goods and services or
either by the municipality, the value of the consideration passing to
the member of the council or the corporation under the contract does
not exceed $100.00 or the contract was let on tender and the tender
of the member of the council or the corporation is the lowest;

where the contract involves the sale of goods and services or either
by the municipality, the value of the consideration passing to the
municipality under the contract does not exceed $100.00 or the contract
was let on tender and the tender of the member of the council or the
corporation is the highest; and

(d) the member of council does not vote on the resolution;

and the municipality shall send a copy of the resolution to the minister within
7 days after it is passed.
En. S.M. 1976, c. 60, s. 3.

.
e

Voting by certain members prohibited.

49 (3) No member of the council of a municipality who owns or hes 2
peneficial interest in more than five per cenl of the capital stock of a corpora-
tion having dealings or contracts with the municipality shall vote in the council
or any committee thereof on any question affecting
that corporation; and no member of the council of a
municipality who has entered into any mortgage,
agreement for sale, lease, purchase, or contract to
which subsection (1) applies is entitled to vote in the
council or any committee thereof on any question
affecting the mortgage, agreement for sale, lease,
purchase, Or contract.

Proprietor of newspaper prohibited from voting.

i i - ise interested im, 2
49 (4 No person who is a proprietor of, or otherwise mereie in,
ne\\('sinaper or 1:)ther periodical publication to which clause (h) of subrection (1)
applies shall vote/ in the council or any committee thereof
upon any question affecting his dealings with the
municipality.

Veting by persons whose property is exempt prohibited. _
49 (5) No person whose property is exempt from La_xa'd.on as provigec 1D
clause (i) of subsection (1) shall vote in the ‘council or any
committee tnereof on any question affecting that
property

Violator to forfeit seaf.

49 (6) Any member of cotincil who violates any provision of subsection (3),
(4), or (5) forfeits his seat in the council
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Offence.

49 (6.1) Every member of council who violates or contravenes any provision
of subsection (3), (4), or (5), is guilty of an offence and liable, upon summary
conviction, to a fine of not more than three hundred dollars and in default of
payment to imprisonment for a period of not more than six months.

En. SM. 1972, c. 41, 5. 1.

Note: Election Petition to Unseat — See sec. 151 — The Local Authorities

Election Act

Contracts by members with the municipality void.

49 (7) Where a member of the council of a municipality, either in his own
name or in the nzme of another, and either alone or jointly with another,
enters into a contract or iransaction of any kind, or makes a purchase or sale,
by reazson of which he is disqualified from holding that office, the contract,
transaction, purchase, or sale, unless it is one permitted by this Act, is void in
any action thereon against the municipality; and in addition thereto, the member
is guilty of an offence.

SDM. 1970, c. 100, s. 49; Am. S.M, 1971, c. 27, 5. 4; SM. 1971, c. 8], s5. 1 & 2;
Am. S.M. 1972, c. 41, 5. 1; S.M. 1974, c. 33, 5, 5.

See W.C. 5. 13; am. R.SM. 1954, c. 173, s. 304; am; Arn. S.M. 1976, c. 39, 5. 7
& c. 60, s5. 2 & 3. .

Forfeiture on convictien or judgment.
50 (1) Any member of council

(a) who is convicled of an offence under subsection (6.1) of section 49,
or under section 124, or under section 112 of the Crimninal Code (Canzda);
or

(b) who is convicted of an indictable offence, upon conviction of whish a
person is liable to imprisonment for five or more vears; or

(c) against whom a judgment is obtained in a civil action under section
124; or

(d) against whom any conviction mentioned in clause (a) or (b) or judg-
ment mentioned in clause (c) is upheld or confirmed by a judgment
ort an appeal;

shall not attend in the capacity of a member of the council, or sit or vote at,
any meeting of the council or meeting of a committee of the council or perform
any duty or function or exercise any right or privilege of a member of the
council until the conviction or judgment is quashed, reversed or set aside on
appeal or by prerogative writ; and

(e) where there is no appeal permitted from the conviction or judgment
he forfeits his seat on the council as of the day of the conviction or on
which the judgment is delivered; and

(f) where no appeal against the conviction or judgment is commenced
within thirty days after the day of the conviction or on which the
judgment was delivered, he forfeits his seat on the council as of the
thirty-first day after the day of the conviction or on which the judgment
was delivered.

En. 5.M. 1972, c. 41, 5. 2.

No stay of forfeiture.

50 (2) No court shall give any order that would have the effect of staying
or delaying the application or effect of subsection (1).
En. SV 1972, ¢, 41, 5. 2.
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Vacating of seats by crime, insolvency, absence, efe.
66 Where, after the election of a person as member of a council of a
municipality, he

(a) Repealed, S.M. 1972, c. 41, 5. 4.

(b) Repealed, 8.M. 1971, ¢. 27, s. 10.

(c) fails, except where prohibited frem atlending under secfion 50, to
attend three consecufive regular meetings of the council withcut being
1orized so fo do by a resolution of the council entered in jfs izinules; or

he thereby forfeits his seat on the council
S.M. 1970, c. 100, s. 66; Am. S.M. 1871, c. 27, s. 10; Am. S.M. 1872, ¢. 41, s. 4.
See R.S.M. 1954, c. 173, s. 281; am. S.M. 1855, c. 46, 5. 10; am.
Note: Disqualification of Person to be Member — See secs. 46 and 47.
Meaning of “liable to” — See Rex. vs. Robinson (1951) S5.C.R. 522.

Resolution on forfeifure for non-attendance,
68.1 (1) Where a member forfeits his seat under clause 66 (c), the council
of the municipality may, by resolution, request the minister to declare that

the member has forfeited his seat and that the seat is vacant.
En. S.M. 1977, e. 22, s. 10.

Declaration by minister.

66.1 (2) Upon receiving a request from the council of a municipality to declare
that a member has forfeited his seat under clause 66 (¢) and that the seat is
vacant, the minister may, without any notice to the member and without
holding any hearing, make the declaration and thereupon he shall notify the
jcipality of his declaration and shall send a copy of the notice by regisiered
mail to the member addressed to his address as shown in the records of the
municipality.

En. SM. 1977, c. 22, s. 10.

Finality of declarafion,

66.1 (3) Any member of the council of the municipality, or the member who
has been declared to have forfeited his seat, may appeal a declaration made
under subsection (2) to the County Court of the County Court District in which
the municipality or any part thereof is situated within 30 days of the date the
declaration was made, and, if the declaration is not appealed within that time,
it is final and binding-on all persons.

En. S.M. 1977, c. 22, 5. 10.

Right 1o take elecfion petition.

66.1 (4) Nothing in this section prevents a person from proceeding to unseat
a member who has forfeited his seat under clause 66 (c) by an election petition.

En. S.M. 1977, c. 22, s, 10.

Where court to declare seat vacant.
67 (1) Where in any proceeding a court finds that a member of a council
has forfeited his seat or is disqualified from holding his seat,
(a) where there is no appeal permitted from the finding, the seat is there-
upon vacant; and
(b) where no appeal against the finding is cornmenced within thirty days
after the finding was handed down, the seat is vacant as of the thirty-

first day after the day on which the finding was handed down.
En. 5.M. 1972, ¢. 41, 5. 5. ]
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Declarafion of vacancy on convickion.

67 (2_) ] Where a member of council forfeits his seat under seciion 50, the
seat is ipso facto vacant.
En. S.M. 1972, c. 41, s. 5.

Disclaimer by member,

67 (3) Where a member of council does any act or thing for which he forfeits
his seat, or for which he becomes disqualified from holding his seat, he may
disclaim his seat by filing with the clerk of the municipality a disclzimer in
writing; and thereupon the seat is vacant.

En. S.M. 1972, ¢. 41, 5. 5.

Election petition to unseat member.

67 (4) Where a member of council does any act or thing for which he forfeits
his seat or is disqualified {rom holding his seat, and subsections (1) and (2) do
not apply and he does not disclaim his seat under subsection (3), proceedings to
unseat him may be faken by an election petition presented to a judge atzany
time during the term for which he is elected after the date of the alleged
forfeiture or disqualification.

En. S M. 1972, c. 41, 5. 5,

Note: Disclaimer of Seat after Election — See sec. 186 of The Local
Authorities Election Act. Proceedings to Unseat Disqualiified Mcember —
See see. 151 et seq. of The Local Authorities Election Act.

Where council does not have quorum,

67.1 (1) Where the membership of a council is reduced by reason of a member
not attending meetings because of the requirements of subsection 50 (1) or by
vacancies, caused by any reason, to less than the quorum required under any
other provision of this or any other Act of the Legislature to conduct the
business of the council, the minister

(a) if he is satisfied that elections will be held to fill the vacancies within
four months of the time the membership was first reduced below the
guorum, may by written order reduce the guorum of the council below
the guorum otherwise required, but not below three members, until
the vacancies are filled; or

{(b) may by his order appoint a temporary administrator for the munici-
pality to act and suspend the powers, duties, rights and authorities
of the council and the remaining members of council until the vacancies
are {illed.

En. S.M. 1972, c. 41, 5. 6; Am. SM. 1974, ¢. 7, 5. 3.

Act en reduced gquorum.

67.1 (2) Where the minister reduces the guorum under clause (a) of sub-
section (1), the council may conduct business at any meeting at which there are
present the number of members required to meet the reduced quorum ordered
by the ininister as though there were present a quorum as required by any
other provision of this Act or any other Act of the Legislature.

En. SM. 1972, c. 41, 5. 6.

Powers and dufies of temporary administrator.

67.1(3) A temporary administrator appointed for a municipality under clause
(b) of subsection (1) has all the powers, dutfies, rights and authority of an
administrator appointed under section 532 and Subdivision I of Division VI of
Part VII, except sections 532 and 546, applies mutatis mutandis to the munici-
palitv and the temporary administrator.

En. SM. 1972, c. 41, s. B.
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Ceuncil not qualified to act.

67.1 (4) While an order made under clause (b) of subsection (1) is in force
respecting a municipality, the council is not qualified to act for, or on behalf
of, the municipality, or to exercise any of the functions, powers or authority
vested in councils under this or any other Act of the Legislature, and all officers
and employees of the municipality are subject to the control of the temporary
administrator.

En. SM. 1872, c. 41, 5. 6.

Revocation of order.

67.1 (5) Where the minister revokes an order made under subsection (1), the
council of the municipality in respect of which the order was made shall resume
the performance of its duties and the exercise of its powers, rights and authority
in accordance with the other provisions of this Act.

En. S.M. 1572, c. 41, 5. 6; Am. SM. 1974, ¢. 7, 5. 8.

Any mermnber may resign.
68 (1) Any member of a council may resign his seat as such a member.

68 (2) Repealed by S.M. 1976, c. 39, s. 10.

Form of resignation.
68 (3) A resignation by a member of a council under subsection (1) shall
be in writing, dated, and signed by the member; and shall be delivered to the

clerk.
Am. S.M. 1976, c. 39, s. 11.

VWhen resignation effective.

68 (4) Except as provided in subsection 48 (3), a resignation under subsection

(1) tzkes effect from the time of its receipt by the clerk of the municipality.
S.M. 1970, c. 100, 5. 68 Am. S.M. 1972, c. 22, 5. 13; Am. SM. 1976, c. 39, 5. 12
See R.S.M. 1954, c. 173, s. 283; am; Am. S.M. 1976, c. 39, ss. 10 - 12,

ers excluded from debate.
123 (1) No member of a council shall tzke part in the discussion of, or
vote on, any question in which he has a personal and pecuniary inferest be-
vond his interest as an ordinary ratepayer.

Interested mam

Exeepfion.

123 (2) Subsection (1) does not apply to the appointment of a c} 20 Or

acting head of the council or to the naming of the members of commitices.
S.M. 1970, c. 100, s. 123.

See R.S.M. 1954, c. 173, s. 326; am.
Note: Voting on Contracis when Interested — See secs. 47(m), 49, 123

Making or approval of expenditures an offence.
124 (1) Any member of the council of a municipality who
(a) expends or authorizes the expenditure of any moneys of the munici-
pality without having first been empowered so to do by by-law or resolu-
tion of the council passed under the authority of an Act of the Legislature;
or
(b) accepts, or votes in favour of paying to any person, including a member
of the council, any aimount not authorized by this Act or any other Act,
or any amount for any purpose greafer than is permitted by this Act or
any other Act;
is guilty of an offence, and for each such offence is liable, on summary con-
viction, to a fine of not more than five hundred dollars and, in default of
payment, to imprisonment for not more than six months.
See S.M. 1950, c. 44, 5. 2; S.M. 1963, ¢c. 49, s. 8; am.
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Civil liability.
124 (2) A member of council who commits an offence under subsection (1)
is, in addition to any penalty he may incur under that subsection, liable to the
municipality for the full amount of the expenditure or pavment in a civil
action instituted against him by the municipality or by any ratepayer thereof
on behalf of, and for the benefit of, the municipality.
See S.M. 1963, c. 49, 5. B; am.
Note: Bribery of Member of Municipal Council or Officer of Municipality
— See sec. 104 of the Criminal Code (Canada).
Certain excepfions.
124 (3) Clause (a) of subsection (1) does not apply
(a) to any case where the expenditure of an amount not exceeding seven
hundred and fifty dollars is necessary and urgent
(i) to repair any public work of the municipality; or
(i) for aiding any person in need within the municipality; or
(b) to an expenditure made in respect of a civil disaster where, under The
Civil Defence Act, a proclamation has issued proclaiming that a state
of civil disaster exists in an area that comprises or includes the munici-
pality, or that part thereof in respect of which the expenditure is made; or
(c) to any expenditure required to meet regular recurring periadic obliga-
ticns for the payment of which council has given prior general authority.
Am. 8.M. 1971, c. 27, 5. 16
See S.M. 1959, (2nd Sess.), c. 40, s. 1; am.
Avuthorizafion. '
124 (4)  An expenditure shall not be made in a case to which subsection (3)
applies, unless, before the expenditure is made, the head of the ccunecil
authorizes the expenditure.
S.M. 1970, ¢. 100, s. 124; Am. S.M. 1871, c. 27, s. 16.
See R.S.M. 1954, c. 173, ss. 305(1), (3), (4); am.
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APPENDIX B

GREAT BRITAIN

MATIONAL CODE OF LOCAL GOVERNMENT CONDUCT

This Code is a giide for all councillors elected or co-opted to local authorities
in England, Wales and Scotland. It supplements both the law enacted by
Parliament and the Standing Orders made by indivicual councils. It has been
agrecd by the Associations representing local authorities in all three countries
and by the Government.

CONTENTS

1. Law, Standing Orders and National Code

2. Public duty and private interest

3. Disclosure of pecuniary and other interests

4. Membership and chairmanship of council committees and sub-committees
5, Councillors and officers

6. Use of confidential and private information

7. Gifts and hospitality

%. Expenses and allowances

9. Use of council facilities

. Law, STANDING ORDERS AND NATIONAL CODE

Make sure that you fully understand the rules of conduct which the law,
Standing Orders and the national code require you to follow. It is your personal
responsibility to apply their requirements on every relevant occasion. Seek
any advice about them that you need from your council’s appropriate senior
officer or from your own legal adviser.

2. PusLic DUTY AND PRIVATE INTEREST

(i) Your over-riding duty as a councillor is to the whole local community,

(ii) You have a special duty to your own constituents, including those who
did not vote for you,

(iii) Whenever you have a privatc or personal interest in any question which
councillors have to decide, you must not do anything to let that interest
influence the decision,

(iv) Do nothing as a councillor which you could not justify to the public,

(v) The reputation of your council, and of your party if you belong to one,
depends on your conduct and what the public believes about your conduct,
(vi) Ttis not enough to avoid actual impropriety; you should at all times avoid
any occasion for suspicion or the appearance of improper conduct.

3. DISCLOSURE OF PCCUNIARY AND OTHER INTERESTS

(i) The law makes specific provision requiring you to disclose pecuniary
interests, direct and indirect, But interests which are not pecuniary can be just
as important. Kinship, friendship, membership of an association, socicty, or
trade union, trusteeship and many other kinds of relationship can sometimes
influence your judgement and give the impression that you might be acting for
personil motives, A good test is to ask yourself whether others would think
that the interest is of a kind to make this possible. If you think they would, or
if you are in doubt, disclose the intercst and withdraw from the meeting unless
under Standing Orders you are specifically invited to stay.

(ii) The principles about disclosure of interest should be borne in mind in
your unofficial relations with other councillors—at party group meetings, or
other informal occasions no less scrupulously than at formal meetings of the
council, its committees and sub-committees.
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4. MreMpersHiP AND  CHAIRMANSHIP OF Counci, COMMITTEES AND
SuB-COMMITTEES

(i) You, or some firm or body with which you are personally connected, may
have professional business or personal interests within the area for which the
council is responsible; such interests may be substantial and closely related
to the work of one or more of the council’s committees or sub-committees,
concerned with (say) planning or developing land, council housing, personnel
matters or the letting of contracts for supplies, services or works. Before
seeking or accepting membership of any such committee or sub-committee,
you should seriously consider whether your membership would involve you
(a) in disclosing an interest so often that you could be of little value to the
committec or sub-committee, or (b) in weakening public confidence in the
impartiality of the committee or sub-committee.

(i) You should not seek or accept the chairmanship of a committee or
sub-committec whose business is closely related to a substantial interest or
range of interests of yourself or of any body with which you are associated.

5. CouncILLORS AND OFFICERS

(i) Both councillors and officers are servants of the public, and they are
indispensable to one another, But their responsibilities are distinct. Councillors
are responsible to the electorate and serve only so long as their term of office
lasts. Officers are responsible to the council and are permanently appointed.
An officer’s job is to give advice to councillors and the council, and to carry out
the council’s work under the direction and control of the council and its
committees.

(ii) Mutual respect between councillors and officers is essential to good local
government. Close personal familiarity between individual councillor and
officer can damage this relationship and prove embarrassing to other councillors
and officers.

(i) If you are called upon to take part in appointing an officer, the only
question you should consider is which candidate would best serve the whole
council. You should not let your personal or political preferences influence
your judgment. You should not canvass the support of colleagues for any
candidate and you should resist any attempt by others to canvass yours.

6. Ust oF CONFIDENTIAL AND PRIVATE INFORMATION

As a councillor you necessarily acquire much information that has not yet
been made public and is still confidential. It is a grave betrayal of trust to use
confidential information for the personal advantage of yourself or of anyone
known te you.

7. GIFTS AND HOSPITALITY e =
Treat with extreme caution any offer or gift, favour or hospltahty that is
made to you personally. The person or organisation making the oITcr_ may
be doing or seeking to do business with the counci |-. or may be applying to
the council for planning permission or some other kind of decision. Wor]ung
lunches and other social occasions arranged or authorised by the councxl_or
by one of its committees or sub-committees may bie a proper way of doing
business, provided that no extravagance is involved. Nor can there be any
hard and fast rule about acceptance or refusal of tokens of good_w'sll on special
occasions. But you are personally responsible for all such decisions and for
avoiding the risk of damage to public confidence in local government. The
receipt or offer of gifts should be reported to the chief executive.

§. EXPENSES AND ALLOWANCES P )
There are rules entitling you to claim expenses and allowances in connection
with your duties as a councillor. These rules should be scrupulously observed.

9, Use oF CounciL FACILITIES : .
Make sure that any facilities—such as transport, stationery, or secretarial

services—provided by the council for your use in your duties as a councillor
are used strictly for those duties and for no other purpose.
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	I. INTRODUCTION 
	In May of 1980, the Honourable the Attorney-General
	58 asked the Manitoba Law Reform Commission t:o review the issue 
	of conflict of interest of municipal counc:illors. In making
	65 this referral, the Attorney-General noted that "the existing provisions appear deficient in coping with a variety of prac­
	80 tical situaLtions which are arising with greater frequency" . There have also been repeated expressions of public dissa­tisfaction with the functioning of the present law. The Commission has therefore reviewed conflict of interest legislation. in Manitoba and other jurisdictions and submits the following report. 
	'I'o understand the ramifications of the present Manitoba law, and to appreciate how it can be improved, it is first necessary to understand what is meant by the term "conflict of interest". One commentator has said that it is much 
	1
	like sin: everyone is aqainst it, but few can define it. For the purposes of our discussion, we have used the following as a working definition: 
	A conflict of interest arises when a person in public life puts himself in a position where his personal interests may, or may appear to, conflict with his public duty. 
	It is imperative for the functioning of democratic local government that the public have confidence in the impartiality of local councillors. To maiintain such confi­dence councillors must conduct themselves .in such a way that their private interests do not prevent them from exercising unbiased and disinterested judarnent in matters of public concern. The question becomes to what extent the law !::an encourage and demand the proper performance of public duti,es. 
	Those who do not favour a larger role for the law in this area argue that morality cannot be legislated; that those in public office who are bent on corruption will not be deterred by legal prohibitions. According to this view, conflict of interest legislation is at best ineffectual. 
	A different attitude is implicit in the current Manitoba statutes where extensive conflict of interest rules are to be found. These rules (and any this Commission could suggest in their place) cannot completely settle the many problems inherent in this area of the law, especially defiinitional problems. However, th1:! legislation does serve two very important purposes: it establishes ethical standards for councillors and provides them with guidance to help them avoid iil\proper conduct; and, secondly, the l
	(or may appear to have) allowed his judgment to be influenced 
	by the opportunity for personal gain. 
	Many of the present statutory provisions in Manitoba have grown out of common law principles essential to the operation of honest government. On!:! such principle is that a mw1icipal councillor occupies a fiduciary position; when he ii3 exercising his public duties he does so as a trustee 
	2
	for the public. He cannot use his position to gain an advantage for himself, but must act solely in the interests of the public he serves. An analogous principle relevant 
	in the mWlicipal field is that no man can be a judge in his own cause. Consequently, a councillor must not parti­cipate in proceedings in which he has a special interest distinct from that of other residents of the municipality. These common law rules are the foundation upon which 
	3 

	I; 
	[es 
	·e 
	.ards em 
	has 
	ced 
	toba 
	t 
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	the statutory provisions are based. The statutes have 
	done little more than refine and perfect the operation 
	of the common law, and develop more sophisticated means 
	of enforcing it. 
	'.!~here are two statutes with which we are concerned 
	in this report: "The City of Winnipeg Act"which contains 
	4

	provisions respecting the conduct of Winnipeg councillors, 
	and "The Mu.nicipal Act•which governs councillors in all 
	15

	other Manitoba municipalities. The rules set out in these two Acts arE~ substantially the same, although in recent years "The Municipal Act" has been updated in some respects in 
	which "The City of Winnipeg Act" has not. 
	Conflict of interest statutes generally fall into two categories. The first (and older) typei forbids anyone who has a major conflicting interest, such as a contract with the municipality, from seeking public office in the first place.. The rationale for this approach is that the councillor who has divested himself of possible 
	conflicting interests wTll never be put in a position 1"'here his loyaltiE!S are divided. With some variattions, this is the thrust of the legislation currently found in Manitoba. 
	The second legislative approach i.s to allow indi­viduals with conflicting interests to sit cm council, on the condition that they comply with strict requirements about the disclosure of their interests. 'I'his can be done in two ways:: 
	(1) 
	(1) 
	(1) 
	by requiring the oral disclosure of any interest which is at issue in council proceedings,and prohibiting the councillor from voting or otherwise participating: 

	(2) 
	(2) 
	by requiring the councillor to declare the nature of his continuing financial interests in a register that is open to public inspection. 


	an1d 
	This second legislative approach has been in effect in Britain since the 1930s~in Ontario since 1972, and in numerous American jurisdictions. In both Britain and Ontario strict rules regarding oral disclosure havei replaced old divestiture provisions. Neither Ontario nor Britain, however, now require registration of interests, although a 1974 Committee 
	7 
	8 

	9 
	on Local Government, chaired by Lord Recliffe-Maud, strongl y recommended a register for British councillors. In Canada, only British Columbia has enacted comprehensive legislation 
	10
	requiring the registration of councillors' interests. 
	In our research we have examined both legislative approaches to the conflict of inten~st problem. We have analyzed carefully the deficiencies in the present Manitoba legi :slation, and have considered how it can be updated and improved. Our report is in two parts: in the first we look at the operation of the existing law, and in the second we propose reform in the areas of oral disclosure of interests, contracts with the municipality, re,gistration of interests and the enforcement of requirements. In making
	In preparing our report, we have had the benefit of reading the Report of the Winnipeg Commission on Conflict of 
	11
	Inte•res t. That Commission, chaired by the Honourable 
	:ect in ierous .ct .ure 
	.ee gly 
	,, 
	n 
	e 
	ba 
	ok 
	s, 
	lities 
	with al n 
	of 
	of 
	C. Rhodes Smith, was asked in 1977 by the Council of the City of Winnipe,g to study the viability of proposing guidelines and regulations for Ninnipeg councillors. The Commission held a number of public hearings and conducted extensive research. A transcript of the hearings and most of the Commission's research material has been available to us. We have found the report to be of great assistance and wish to acknowledge our indebtedness to the Commission. 
	I t has also been of some assistance to us that the Executive Policy Committee and Council of the City of Winnipeg have addressed the issue of conflict of interest as recently 
	12 
	as October 1980. Their deliberations have given us valuable insight into the nature of the concerns of Winnipeg councillors. 
	We also wish to thank the Union of Manitoba Municipalities for their useful brief to the commission. 
	13 

	II . THE: LAN OF CONFLICT OF INTEREST IN MANITOBA 
	In this part of our report we shall swnrnarize 
	the present statutory and common law ru1les regarding conflict of interest. The most important statutory provisions are to be found in "The City of Winnipeg Act" and "The Municipal Act". 'l~he former Act governs Winnipeg councillors; the latter ~Joverns councillors of the other :rr:unicipalities in the province. These two statutes attempt to provide a code of conduct for councillors, setting out what activities are prdl.ibited and the penalties for contravention. Other statutory rules, relating to the more 
	1
	4

	A. Provincial Legislation: gThe City of Winnipeg Act" and "The Municipal Act" 
	The relevant provisions are sections 10(13), 77 and 85 to 94 of "The City of Winnipeg Act" , and sections 46 to 50, 66 to 68, 123 and 124 of "The Municipal Act" . These 
	sections are reproduced in full as Appendix A. 
	(1) General prohibition against voting and taking part in discussion 
	The most important conflict of interest provision, found in section 10(13) of "The City of Winnipe g Act" and section 123(1) of "The Municipal Act", prohibits a councillor from voting on or taking part in a discussion on any question in which he has a personal pecuniary interest beyond his 
	The most important conflict of interest provision, found in section 10(13) of "The City of Winnipe g Act" and section 123(1) of "The Municipal Act", prohibits a councillor from voting on or taking part in a discussion on any question in which he has a personal pecuniary interest beyond his 
	interest as an ordinary ratepayer. There is no specific 

	penalty for breach of this provision in either Act, but a 
	Winnipeg councillor who contravenes the section is guilty 
	flict 
	of an offence by virtue of the general penalty clause found 
	e 
	in section 138 of "The City of Winnipeg Act:". A councillor 
	ipal 
	in breach of section 123(1) of "The Municipal Act" is guilty15
	of an offence by virtue of "The Summary Convictions Act" . 
	( 2) Disqualification 
	( 2) Disqualification 

	Both '.'The Municipal Act" and "The City o f Wi nnipeg 
	Act" contain sections dealing at some length with the dis­the qualification of councillors (and candidates for office) which a will be discussed under three headings: (a) incompatible offices, 
	efit (b) contracting with the municipality, and (c) miscellaneous provisions. 
	(a) Incompatible offices 
	and 
	Considerations of public policy make it improper for a public official to hold two incompa­tible offices at the same time . Incompatibility exists where there is a conflict in the duties of the offices, 
	se 
	so that the performance of the duti,es of the one 
	interferes with the performance of the duties of the 
	other. Thus both "The Municipal Act" and "The City 
	of Winni peg Act" list a number of p-ersons "who are 
	not qualified to be nominated for election to, or 
	16 
	.on, to be, or remain a member of council" . Included 
	are f e derally and provincially appointed judges, 17 
	,llor employees of the municipality, councillors of 
	,tion other municipalities, meil'bers of th,e Senate and House of Commons, and certai n other persons. 
	(b) Contracting with the municipality 
	To ensure that the independence of a municipal council is not jeopardized by the muni­cipality's allocation of business, the Acts contain provisions disqualifying from oiEfice a person who lholds a contract with the municipality. Thus with certain exceptions "The City of Winnip eg Act" disqualifies : 
	any person who, directly or i ndirectly, alone or with any other, by himsi:!lf or by the inter­position of any trustee or third party, holds and enjoys, undertakes or executes, or has an interest in any contract or agreement, expressed or implied, with or for the city or any officer of the city on its behalf, for which money of the city is, or is to be, paid to or for him, or on his behalf, or for his benefit. 8 
	1

	. . . 1f d • · · l9
	Th 
	same 
	so 
	"The 
	Act" . 

	e 1.s a oun, 1.n Mun1.c1.pal 
	prov1.s1.on 

	Both Acts specify numerous contractual arrange­ments which are not of such a serious nature that councillors who hold them should be disqualified. The most important of these exceptions allows councillors to retain certain interests in corpo­rations which have dealings or contracts with the municipality. A councillor is not disqualified from membership in council by reason only of his being a shareholder in such a corporation. To be disqualified he must own more than 25% of the corporation's issued capital 
	20
	$1,000 in any one year. 
	~ct" . 19 
	There are numerous other exceptions found in 
	section 49(1) of "The Municipal Act" and section 87(1) of 
	"The C:i ty of Winnipeg Act", which are set out in Appendix 
	"A" to this report. These exceptions range from exempting 
	the councillor who has purchased or leased land prior 
	to his nomination to council, to the councillor who owns a 
	newspaper which publishes municipal notices, to the coun­
	cillor who pays municipal sewer and wa.ter rates. 
	The legislation isolates some of these 
	permitted contractual interests which are serious or 
	important enough that the councillor is prohibited 
	from voting on a matter involving them. They are 
	as fol.lows: 
	(.i) The Winnipeg councillor who owns any shares in a corporation dealings or contracts with the City is forbidden from voting on a matter affE:!cting that In other municipalities, the councillor is forbidden from voting if he owns more than 5% of the is~~ed capital stock of the corporation; 
	hav:i.nq 
	corporation.21 

	(i:i) A councillor who has entered into a mortgage, 
	agreement for s~le, lease, purchase or contract cannot vote when the subject matter of any of those transactions is in issue;23 
	(iii) A councillor who is a newspaper proprietor cannot vote on any question invplving his dealings with the municipality;4 
	2

	(iv) A councillor whose property is tax exempt cannot vote on any question affecting that 5 
	property.
	2

	There :i.s no prohibition against votin9 with respect 
	to the other contractual interests which are specifically 
	permitted by the legislation. 
	The penalty for violating the prohibition against voting is forfeiture of the councillor's seat. Proceedings to unseat him may be taken by way of an election petition under "The Local Authorities Election Act".Upon summary conviction he is also liable to a fine of $300 and in default of payment to imprison­
	27 

	28 
	ment for not more than six months. 
	Because special considerations apply in rural Manitoba respecting the supply of goods and services, "The Municipal Act" contains an.other important exception to the rule against contracting with a municipality, an exception not found in "The City of Winnipeg Act:". Section 49(2.1) permits a councillor (or a corporation of which he is a shareholder) to enter into a contract with the municipality if certain requirements are met. The council resolution approving the contract must be published and posted in the
	The rationale for this section is that in smaller municipalities there may be only one local supplier of a certain service or commodity, and that supplier may also be a member of council. Section 49(2 . 1) allows the municipality to enter into a contract with a councillor as long as there is full disclosure and the contract is awarded through an open 
	and public process. The municipality is thus not put eat.to the added expense of purchasing supplies from a n 
	26 

	n 
	distant source when a local supplier,. albeit a coun­
	cillor, is available.
	::tion 
	1(c) Miscellaneous provisions
	rison-
	The most important disqualifying circum­rural 
	stances are those we have already referred to, the holding of an incompatible office, voting on a contrac­iption 
	tual matter in contravention of the F,,ct, and contracting 
	with the municipality. However, both "The Muni cipal 
	Act" and "The City of Winnipeg Act" categorize other 
	:ion 
	situations which will disqualify a councillor. 
	:act Although not all of them are directly related to 
	conflicts of interest, we will mention them here for the sake of completeness .
	1et. 

	be 
	The Acts disqualify from office a councillor who: 
	1tract is an undischarged bankrupt or insolvent in the meaning of t he Bankruptcy Act;29 
	by 

	-· having been convicted of an offence under any Act has not paid any fine which was imposed on him;30 
	is convicted of making or approving unauthorized expenditures in contravention of the legislation or against whom judgment is obtaineg in a civil
	1
	action regarding such expenditures;
	t -· is convicted of an indictable offence upon conviction of which he is liable to imprisonment for five or more years;32 
	-· is convicted of municipal corruption under the Criminal Code. 33 
	In the City of Winnipeg a councillor who is counsel or solicitor in the prosecution of any proceeding against the City or in opposing such proceeding is also dis­qualified. In addition, both Acts contain provisions respecting residency and attendance at meetings which affect the councillor's right to remain a member. 
	34 
	35 

	(3) Declarations of office and aualification 
	Both "The City of Winnipeg Act" and "The Municipal 
	Act" require that newly elected councillors make a "Decl aration 36
	of Qualification" and a "Declaration of Office" . In the first Declaration the council lor states that he is not subject to disqualification under any provincial legislation. In the second he declares that he does not and will not rece,i ve any payment "for the exercize of any partiality or other undue execution" of his office He declares further that he does not have an interest in any contract with or on behalf of the municipality in contravention of the statute. 
	B. The Criminal Code 
	The Criminal Codeprohibits certain types of conduct on the part of muni cipal officials and those persons who would try to influence their behaviour. The provision dealing with what the Code refers to as "municipal corruption" is as follows: 
	31 

	112. (1) Every one who 
	(a) 
	(a) 
	(a) 
	gives, offers or agrees to give or offer to a municipal official, or 

	(b) 
	(b) 
	being a municipal official, demands, accepts or offers or agrees to accept from any person, 


	or !lSt 
	ions 
	.pal 
	tration 
	.ion. 
	conduct would with 
	a loan,. reward, advantage or benefit of any kind as conside!ration for the official 
	(c) 
	(c) 
	(c) 
	to abstain from voting at a meeting of the municipal council or a committee thereiof, 

	(d) 
	(d) 
	to vote in favour of or against a measure, motion or resolution, 

	(e) 
	(e) 
	to aid in procuring or preventingr the adoption of a meiasure , motion or resolution, or 

	(f) 
	(f) 
	to perform or fail to perform an official act, 


	is guilty of an indictable offence and! is liable to imprisonment for two years. 
	(2:) Every one who 
	(a) 
	(a) 
	(a) 
	by suppression of the truth, in the case of a person who is under a duty to disclose the truth, 

	(b) 
	(b) 
	by threats or deceit, or 

	(c) 
	(c) 
	by any unlawful means, 


	influences or attempts to influence a municipal official to do .anything mentioned in paragraph (1) (c) to (f) is guilty of an indictable offence and is liable to imprisonment for two years. 
	(3) In this section "municipal official" means a member of a municipal council or a pel!'.'son who holds an office under a municipal government . 
	The nature of the offence is bribery or the acceptance 
	of bribes, and its seriousness is reflected in the fact that 
	the offence is an indictable one. The Code also prohibits 
	the selling and purchasing of offices and the influencing or 
	negotiating of appointments. These offencE!S are punishable 
	by imprisonment for five years. 38 
	The Code also deals with breach of trust by public offi~ials. Section 111 i s as follows: 
	111. Every official who, in connection with the duties of his office, commits fraud or a breach of trust is guilty of an indictable offence and is liable to imprisonment for five, years, whether or not the fraud or breach of trus:t would be an offence if it were committed in relation to a private person. 
	If has been held by the Supreme Court in 1967 in Campbell 39 
	v . The Queen that it is not necess;ary to prove that a breach of trust occurred with respect to trust property to bring an accused within this section. All that is required is that the c1ccused breached the public trus:t and confidence placed in him by his position as a public s:ervant. 
	We agree with the Smith Commission when it called the Criminal Code provisions a minimal "foul line" of accept­able The important tas:k of providing councillors with detailed legislative guidelines: for their conduct in office falls within provincial juris:diction. 
	behaviour.
	40 

	common Law -Trusts
	common Law -Trusts

	c. 
	c. 

	The common law also has a part to play in the 
	conflict of interest area. It is a well-established rule 42 43 
	in Canada,41as well as .in Great Britain and the United States, 
	that a municipal councillor occupies the position of trustee with respect to the municipality. As such, he is subject to the strict rules regarding trustE~es, and is not permitted 
	to make a profit by reason of his public office. Parker & Mell1:>ws in The Modern Law of Trusts summarize the law in Great Britain in the following way: 
	If a person manages property ~1d is in a fiduciary 
	capacity he is_p~ohib~ted from o~taini~g.any _personalbenefit by availing himself of his position in the absence of authorisation from the beneficiary. And if he does obtain an advantage he is a cons­tructive trustee of any benefits for the persons beneficially entitled to the property in question. 
	l, 
	>reach 
	r an 
	lt 
	:ed 
	ed ept­
	llors 
	43
	tates, tee 
	ted 
	& 
	The ha.sis of the rule is that a trustee or person holding a fiduciary position should not place himself in a position where his interest and duty conflict. 
	44 

	If a municipal councillor has made a profit by reason of his fiduciary position, acting in the course of the execution of his office, the municipality has a right to seek an accounting 
	of that prc,fit. 45 
	The Supre~e Court of Canada has recently had 
	occasion to consider these principles in the 1978 case of 46
	City of Edmonton v . Hawrelak . It was decided in that case that a constructive trust could not be imposed upon the profit made by an erring councillor unless it was: made "by reason 1147
	of the fact

	and only by reason that the councillor occupied a public of:fice. For a municipality to be successful in an action sieeking an accounting, it is not. enough to show that the councillor entered into a transac:tion in which his private interests conflicted with his public duty. It must also be shown that the g1:.in or advantage a.rising out of the transaction was obtained solely by reason of the use of the fiduciary position. 
	III. I"ROI'OSALS FOR REFORM 
	The Commission is of the view that many of the sections of "The City of Winnipeg Act" and "The Municipal Act" which deal with conflict of inteirest should be revised. The present provisions are cumbersomei and often difficult to interpret by either lawyer or layman. Their major failing is that they do not provide sufficient sruidance to municipal councillors in a language that is eae;ily understood. Clear and more precise rules can and should be enacted. 
	In this part of our report we discuss why and how we think the Acts can be modified. we propose four major areas of reform: oral disclosure; contracts with a munici­
	pality; registrati0n of interests; and enforcement. 
	A. 
	A. 
	Oral Disclosure 

	(1) Types of interests to be disclosed 
	There is an established common law principle that a municipal councillor must refrain JE'rom voting in council on a question in which he has an intE~rest distinct from that of th,~ electors generally.The purpose of this requirement is to ensure that each councillor's vote is free from personal bias and that council decisions are made in the public interest. 
	48 

	The common law draws a distinction between two types of interests: those which are pecuniary and those which are merely personal. If it caJn be shown that a councillor 
	The common law draws a distinction between two types of interests: those which are pecuniary and those which are merely personal. If it caJn be shown that a councillor 
	has voted on a matter in which he has a pecuniary interest 

	(no matte!r how small that interest is) bias is presumed. The councillor's vote is disallowed and the by-law or resolution in question can be quashed. However, a different rule applies 
	where the interest is merely personal. In that case, the
	,ed. court looks at the circumstances to dete!rmine whether the
	: to interest is "substantial" , and whether a reasonable proba­
	1g is bility exists that the councillor is likely to be biased.
	l 
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	Part of this common law principle is embodied in both "The City of ~linnipeg Act" and "The Municipal Act". "The City of Winnipeg.-Act" provides that a councillor shall
	how 
	not vote if he has a "personal pecuniary interest beyond
	r 
	50
	his interest as an ordinary ratepayer" . "The Municipal Ac t"
	::i
	-

	prohibits: voting by a councillor who has: a "personal and 51
	pecuniary interest" . The Manitoba legis.lation thus appears to prohibit a councillor from voting only in a situation 
	where he has a financial interest. Both. Acts refer to "personal" 
	interests, but the word "personal" is in both instances 
	linked to "pecuniary". Consequently, a councillor who votes 
	on a ques:tion involving a purely personal interest is not in
	1at contraventtion of the legislation. However, his vote, and
	.1 the council proceedings themselves, may nevertheless be
	:hat subject to attack by reason of the common law rule prohibiting a councillor who may be biased (as a result of a personal
	mt 

	·sonal interest) from participating in the proceedings. 
	Most councillors will have no difficulty in deter­mining when they have at least a direct pecuniary interest .• 1 a matter. We therefore do not think that the operation 
	of the le!gislation would be made any easier if an attempt 
	were made! to catalogue various types of direct pecuniary interests. Given the wide range of possible conflict of 
	tncillor 
	interest situations, any list could not be exhaustive and would raise more questions about what interests were omitted 
	than it would answer about those which were specified. 
	There is one respect, however, in which the current legislation could be improved by further definition. The phrase "pecuniary interest" is not broad enough to include inte,rests which a councillor holds indirectly. Indirect interests would include those held by a councillor as a shareholder in a corporation, interests held as a partner or e,mployee of a business, and interests held by certain members of his family. 
	At the present time, the only indirect pecuniary interest which is referred to in "The City of Winnipeg Act" or "The Municipal Act" is the holding of shares in a cor­porcttion. Both Acts prohibit a councillor from voting in council on a question affecting a c:orporation of which he is 
	52 
	a shareholder. 
	We therefore think that section 10(13) of "The City of Winnipeg Act" and section 123(1) of "The Municipal Act" need to be revised in two ways. First of all, these sections should prohibit voting where a councillor has either a "direct or indirect pecuniary interest" in a matter. In our view it is essential that a councillor refrain from voting if he has a pecuniary interest of any kind; the legislation should c l early state that the prohibition also applies to interests held indirectly. 
	Secondly, "indirect pecuniary interest" must be defined. We propose that a council lor be defined as having an indirect pecuniary interest when: 
	l. He, or his nominee, is a shareholder in,
	nd 
	or a director or officer of, a corporation 
	itted that does not offer its securities to the public, when the corporation has a direct pecuniary interest in a matter under consideration. 
	urrent 
	1

	2. He, or his nominee, holds a beneficial 
	e interest in 5% or more of the issued capital stock, or is a director or officer of a
	ude 
	corporation that offers its shares to the 
	t public, when the corporation has a direct pecuniary interest in a matter under consi­deration. 
	er 
	3. He is a partner or in the employment of 
	n 
	a person, corporation or body when that person, corporation or body has a direct pecuniary interest in a matter under consideration. 
	ary We also propose that the direct or indirect interests held 
	Act" 
	by any person normally residing in the councillor's household 
	r­be deemed to be the interests of the councillor, if known to 
	him. 
	in 
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	he is 
	Our definition of indirect pecuniary interest 
	is modelled closely on the English definition found in The 54 . h l
	e 

	Local Gove.rnment Act 1972. Wit respect to emp oyees,
	pal 
	that Act provides that the direct pecuniary interest of an 
	se employer b,e deemed to be an interest held by the employee. 
	An exception, however, is made for employE:!es of "public55
	Public body" is defined as inc1uding local 
	bodies". •
	11 

	authoritie:s, nationalized industries, the governing bodies 56
	of schools and universities and the National Trust. We 
	consider that a similar exception for public employees 
	should be :included in Manitoba legislation. Employees of 
	the federal and provincial governments, Cirown corporations
	be and school boards should be exempted.
	ving 
	One further point with respect to pecuniary interests shou1d be made . We have proposed that a councillor be prohibited from voting on a matter in which he has "a direct or indirect pecuniary interest beyond his interest as an ordinary ratepayer". An exception must be made to this rule to permit a councillor to vote in re!spect of his own salary, remuneration or other benefits to which he is entitled by reason of his membership on council. 
	We turn now to the question to what extent the Manitoba legislation should concern itself with purely personal, as opposed to pecuniary, interests. Private or personal interests occur in a number of ways . One of the most common is throuqh family ties. For example, the coun­cillor whose brother proposes to enter into a contract with the municipality has an "interest" in a ma.tter to be decided by council. So too does the councillor who is a member of a church congregation when that church is applying for a 
	At the present time, the answer to this question in Manitoba is "no"; the legislation does not prohibit a counc:::illor from voting unless his interest in a matter is financial. We are of the view that it is not practicable to require the disclosure of interests which are not pecuniary. We do not think that such interests can be adequately defined; and to amend the legislation by simply requiring councillors to d«:?clare "personal" interests, wi1:hout defining what is 
	interests 
	interests 
	interests 
	meant by "personal", would not be advisable. That approach 

	TR
	would leave councillors open t0 charges of conflict of 

	direct 
	direct 
	interest in situations that were never intended to be 

	an 
	an 
	covered by the statute. 

	.s rule 
	.s rule 

	:alary, 
	:alary, 
	There is another reason for not including personal 

	I by 
	I by 
	interests within the legislative provisions. Contravention 

	TR
	of the Act as it now stands can result in the councillor 

	TR
	being fined or disqualified from holding office. We 

	:he 
	:he 
	propose elsewhere in this report to strengthen these 

	TR
	penalties. In light of the quasi-criminal nature .of the 

	or 
	or 
	statutory rules, we think that the inclusion of interests, 

	the 
	the 
	where there is no question of financial gain to the coun­

	coun­
	coun­
	cillor, is unwarranted. 

	with 
	with 

	ecided 
	ecided 
	Although we do not recommend that the Manitoba 

	of a 
	of a 
	legislatiolrl refer to non-pecuniary interests, we recognize 

	TR
	that in certain cases such interests may influence a 

	TR
	councillor (or appear to do so) , and should be disclosed. 

	by 
	by 
	The decision to disclose, however, is one that the individual 

	flict 
	flict 
	councillor must make for himself. He ought to ask himself 

	TR
	whether his connection with a particular person or orga­

	TR
	nization would be held to be capable of influencing someone 

	TR
	in his position. If he can answer that question in the 

	tion 
	tion 
	affirmative, he ought to disclose his interest and r e frain from 

	a 
	a 
	voting. We are mindful of the fact that this solution is 

	is 
	is 
	less than i deal. However, for the reasons we have already 

	ble to 
	ble to 
	discussed, we think that the question of non-pecuniary 

	niary. 
	niary. 
	interests is one area which must of necess:ity be left to 

	definedr 
	definedr 
	the discretion of the individual councillor. 

	illors 
	illors 

	is 
	is 
	'l~his is not to say that councillors should receive 


	no airection respecting their private interests. The Redcliff­
	Maud Committee in Britain recommended a code of conduct to 
	supplement the legislation, to provide guidance for coun­
	cillors, and to "provide an explicit public standard which 57
	The
	those outside local government can expect from it
	11 

	• 
	following quotation is taken from the Committee's report: 
	Our conception of a code of conduct for councillors is that it should be a short, simple, and lucid statement of principles and of their practical application. It should be of such length and format as to enable the user to car:ry it about with him easily. It should serve as ,a supplement or extension to the law and stainding orders and a reminder of their importance, but should not duplicate or replace them. It should constitute a frame of reference valuabl,e to everyone serving in local government and esp
	Following the Redcliff-Maud Committee's recommen­
	dation, the British Government promulgated the "National 
	Code of Local Government Conduct". A copy of the Code is 
	attached to this report as Appendix B. 
	We are of the view that a code of conduct similar 
	to the British Code would be of b,enefit to Manitoba 
	councillors. We recommend that the City of Winnipeg Council 
	consider approving such a code, a:nd that the Department of 
	Municipal Affairs consult with th,e various municipalities 
	with a view to drafting a code which would be applicable to 
	all Manitoba municipalities outside of the City of Winnipeg. 
	(2) Method of oral disclosure 
	One of the major deficiencies in the present 
	e Redcliff­uct to coun
	-

	which The port: 
	lors 
	rrnat 
	.m 
	:e 
	.ng .ng 
	!COmmen­
	.onal ,de is 
	similar 
	Council 1ent of ities able to innipeg. 
	mt 
	-23
	-

	legislation is that it does not adequatHly set out what action a councillor should take when he finds himself in a conflict of interest situation. Section 10(13) of "The City of I\Tinnipeg Act" and section 123 (1) of "The Municipal Act" provide merely that a councillor shall not take part in the discussion or vote on a question in which he has a personal pecuniary interest. 
	In our opi nion this prohibition does not go far enough. It does not require a councillor to declare orally the nature of his interest at the meeting. It does not require that he absent himself from the meeting. It does not require that the minutes of the meeting show that he declaredl his interest and absented himself prior to the discussion and voting. It is therefore possible for a councillor to be present during the discussion of a matter in which he has an interest and for the other councillors to be t
	Provisions which set out in some detail what procedure should be followed would protect the councillor as well as the public. For example, under the present legislation, a councillor who chooses to leave a meeting prior to, discussion of a matter in which he has an interest may be doing so because he does not know how to register that interest. If there is a dispute later, there will be no record of his having absented himself. He is thus open to criticism because the present law gives him no guicance, as t
	lack of any reference in the minutes as. to what steps were actually taken makes it difficult for him to clear himself of a charge of misconduct. 
	We therefore recommend that the law be amended to requii::e a councillor to disclose orally the existence and the general nature of any pecuniary interest. Such a disclosure should be made in proceedings of council, committees and sub-committees of council, and in the case of th1: City of Winnipeg, community committees. The councillor should be required to disclose only the general natur1: of the interest and not specific details or the extent of that interest. The disclosure should be made as soon as possi
	considered. The clerk of the municipality should be charged with the responsibility of recording the disclosure in th,e minutes of the meeting. 
	The requirement of oral di"Sclosure would be in addition to the prohibitions found in the present Manitoba legislation against taking part in the discussion or in voting on any question in which the councillor has an intei::est. Also included in any amendment should be a pro­hibition against attempting in any way to influence the voting on any question in which the councillor has an interest. Such a provision is currently found in the Ontario Municipal Conflict of Interest Act, 1972. 
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	We also recommend that th•a councillor be required to withdraw from a meeting when a matter in which he has disclosed an interest is under consideration. The Redcliffe­Maud Committee suggested that there are two re~sons for requiring 
	withdrawal: the first is that the councillor should not hear his colleagues discuss a matter in which he has an interest: the second is that his p.resence should not inhibit them from speakina freely. 
	60 
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	.osure 
	in toba 
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	It is important both for the councillor and the public that a record be kept of oral disclosures. When a councillor discloses an interest and withdraws from a meeting the clerk of the municipality should be required to record those facts in the minutes. The fact of the disclosure, the general nature of the interest disclosed 
	and the withdrawal should all be recorded. In th:Ls regard, we agree with the view expressed by the Association of Munici­palities of Toronto that public inspection allows the electors "to examine the extent, nature and frequency of the transactions b,etween the member and the municipality . and thereby make a rational decision befor1:? voting at the next municipal election as to whether or not they wish that 
	-

	61
	person to continue in office
	person to continue in office
	11 

	• 
	We also believe that the public should be given some means of assessing an individual councillor's declara­tions of interest without having to read all the minutes of the many meetings attended by that councillor. We recommend that all oral disclosures be brought together in a record i;eparate and apart from the minutes of the meetings. Such a central record would set out in a concise and easily inspected form all of the decl arations made. 
	It should be noted that curremt legislation does not provide for the public inspection of minutes of all meetings. Sections 78(1) of "The Cit~ of Winnipeg Act" provides that the minutes of all council meetings and open committeie meetings are open to public inspection. However, the minutes of in camera committee meetings are not open to inspection by Winnipeg residents. 
	Section 145(1) of "The Municipal Act" provides that for other municipalities only the minutes of council meetings are available to the public. Consequently, the minutes of any committee meetings, public or not, are unavailable. 
	We think that the public should be informed of 
	declarations made in in camera meetings as well as those 
	made! in open proceedings. We do recognize, however, that 
	there is a need to protect the confidentiality of proceedings 
	of closed meetings. We therefore recommend that when a 
	disclosure is made in a closed meeting, or in any meeting 
	the minutes of which are not open to the public, that the 
	central record of declarations kept by the clerk of the 
	municipality should s1;.ate only that a declaration was made 
	and not the nature of the interest disclosed. On the other 
	hand, where the minutes are by statute open to the public, 
	the clerk should record both the fact of the disclosure 
	and ·the general nature of the interest disclosed. 
	RECOMMENDATIONS 
	1 . A councillor should be prohibited from voting or taking part in discussion in council or in any committee, on any question in which he has either a direct or indirect pecuniary interest beyond his interest as an ordinary ratepayer. 
	2. A councillor should be defined as having an indirect pecuniary interest when: 
	(a) 
	(a) 
	(a) 
	He, or his nominee, is a shareholder in, or a director or officer of, a corporation that does not offer its securities to the public, when the corporation has a direct pecuniary interest in a matter under consi­deration . 

	(b) 
	(b) 
	He, or his nominee, holds a beneficial interest in 5% or more of the issued capital stock, or is a director or officer of a corporation that offers its shares to the public, when the corporation has a direct pecuniary interest in a matter under consi­deration. 


	( c ) He is a partner or in the employment of a person, corpo~ation or body when that person, corporation or body has a direct pecuniary interest in a matter under consideration. 
	1d of .hose that ·oceedings 
	•n a 
	•eting .t the the 1s made 1e other >ublic, ;ure 
	,r taking :ee, on 
	• indirect ·dinary 
	lirect 
	al 
	rson, 
	rson, 
	(employees of public bodies such as the federal 

	and provincial governments, Crown corporations 
	and school boards should be exempted.) 
	Pecuniary interests held by any person normally resident in the councillor's household should be deemed to be the councillor's interest, if known to him. 
	3. 
	3. 
	3. 
	3. 
	Despite the fact of a pecuniary interest, a councillor should be permitted to vote and take part in discussion respecting his own salary, remuneration or other benefit to which he is entitled by reason of his membership on 

	council. 

	4. 
	4. 
	A councillor should be required t o disclose orally the existence and general nature of a pecuniary interest whenever it arises in council, co.mmittees of council, and in the case of the City of Winnipeg, community committees. The disclosure should be made as soon as possible after the commencement of the meeting. 


	5. 
	A councillor who has disclosed a pecuniary interest should be required to withdraw completely from the meeting when a matter in which he has disclosed an interest is under discussion. 
	6. The fact of a disclosure, the general nature of the interest disclosed, and the withdrawal should be recorded by the municipal clerk 
	(a) 
	(a) 
	(a) 
	in the minutes of the meeting, and 

	(b) 
	(b) 
	in a central record to be kept for the purpose and open to public inspection. 


	Wh1~re, however, the disclosure is made in a closed 
	meeting, or in any meeting the minutes of which are 
	no~ open to the public, the central record should 
	state only that a disclosure was made and that the 
	councillor withdrew, and not the general nature of 
	the interest disclosed. 
	7. 
	7. 
	7. 
	A councillor should be prohibited from attempting to influence the voting on any question in which he has a pecuniary interest. 

	8. 
	8. 
	The City of Winnipeg and the Department of Municipal Affairs should consider implementing a code of conduct to provide guidance for councillors and to supplement and extend the legislation. 


	B. Contracts with the Municipality -Disqualification or Disclosure? 
	one of the most serious issues which conflict of intere,st legislation must address is that of the councillor who hats commercial dealings with the municipality. The issue is important because the councillor who has a financial interE!St in a contract with the rnuniC'ipality of which he is an official may be put in the position of having to choose betweem his private interest and his public duty. Another danger is that he may attempt (or be perceived to have attempted) to use his position as councillor to p
	There are two views as to how the problem of commer­cial dealings with municipalities should be handled. To prevent misconduct, one view holds that public officials should be required to divest themselves of interests they may have in contracts with the municipality. This is the legislative 
	62
	tool most often found in Canadian juirisdictions, including 63
	Manitoba. 
	In Manitoba, where both "The Municipal Act" and "The City of Winnipeg Ac t" disqualify any person "who, directly or indirectly, . . . has an interest in any contract or agree­ment. .." with the municipality, the basic rule is subject to a bewildering array of exceptions . Y'le have referred to these exceptions in an earlier chapt.~r and do not propose to restate them here. Suffice it to say that they are complex and confusing; for both the councillor and his lawyer they are difficult to understand and to ap
	64 

	The "disqualification" approach to the problem of contracts has been the subject of much criticism. In discussing the Ontario law prior to 1972 (very :similar to present Manitoba legislation) Ian MacF. Rogers, Q.C., said the following: 
	n or 
	t of illor e issue 
	he is Jose ther 
	re or :1.ving 
	commer­
	ro 
	ls should 
	have lative luding 
	:1.nd directly agree­subject 
	d to :>se to mplex they 
	case. 
	:m of iiscussing Manitoba 
	In. specifying certain exemptions froJTI disqualification, 
	on. the basis that the nature of the conflict was not 
	serious enough to warrant the imposition of the penalty, 
	the Act precluded a defence of bona fides by the 
	we,11-intentioned offender. It took no account of 
	minor infractions that arose through inadvertence, 
	and assumed in every case a council member dealing 
	contractually witg a council was acting f or his
	5 
	own selfish ends. 
	The present Manitoba legislation also contains no provision which will allow a councillor to escape its consequences by proving that he acted in the utmost good 
	66
	faith, or for the benefit of the municipality. It is not a defence that the councillor disclosed hir, interest and did not participate in the proceedings. The fact that he personally may have gained nothing from the contract is also irrelevant. Because of the strict construction of the rule and its exceptions, the "disqualification" type of legislation can work hardship for both the councillor and the municipa­lity. 
	The second and more practical solution is that which r ,equires the councillor to make ,a full disclosure of any contractual interest he may have, to refrain from voting and from attempting to influence other councillors. The advanta9e of this approach is that many qualified people, especially those with commercial or professional experience, will not be deterred from entering public service. This is especially important in the municipal f ield where salaries are not large enough to attract many individuals
	We are of the view that the principle o f disqua­lificati on found in "The Municipal Actn and "The City of Winnipe~1 Act" should be replaced by thE! p rinciple of 
	disclosure. A similar view was taken by the Ontario Committee on Conflicts of Interests in 1968. That Committee's recom­mendations were enacted in 1972, arnd Ontario now allows councillors to contract with the municipality if full disclosure is made. The Smith Commission made the same recommendation for the City of Winnipeg in 1977. Great Britain 
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	68
	has had this type of legislation since the 1930s, and it is now common throughout the United States. 
	We therefore recommend the repeal of sections 86 (1) (m), 87(1) and (2) of "The City of Winnipeg Act" and sections 47(rn), 49(1), (2) and (2 . 1) of "The Municipal Act". We believe that the prohibitions found in these sections are unnecessary if a councillor is sub:ject to stringent rules regarding the disclosure of his private interests. Our recommendations regarding disclosure are found elsewhere in this report; we believe they will adequately protect the public interest. 
	If contracts with the municipality are allowed, 
	there is also no need for section 88(5) of "The City of Winnipeg Act" or section 49(7) of PThe Municipal Act". These sections declare that where a councillor has entered into a contract which is prohibited by the Act, that contract is void in any action thereon against the municipality. Although we advocate repeal of these sections, we think that the legislation should address itself to the validity of a contract, or of proceedings themselves, where a councillor has not complied with the requirement to disc
	Int:erest Act and we recommend that a similar section be included in the Manitoba legislation : 
	munittee 
	!COm-
	Britain it is now 
	; 86 (1) (m) , 
	IS 
	ire _es 
	These 1to a is \lthough 
	.lor 
	of 
	included 
	Th«~ failure of any person to comp1y with subsection 
	1 or 2 [the requirement of disclosure] does not of 
	itself invalidate any contract, or the proceedings 
	in respect of any proposed contra<::t or other 
	-

	matter mentioned in subsection 1 or 2, but the 
	contract or the proceedings in respect of any 
	proposed contract or other matter are voidable 
	at the instance of the municipality . , before 
	th1~ expiration of two years from the date of the 
	passing of the by-law or resolution authorizing 
	69
	th1~ contract or proposed contract or other matter. 
	We recognize that our recomrn«~ndations respecting 
	disclosure may have the effect of incr«~asing the nUI!lber of 
	situations in which small councils are reduced to less than 
	a quorum. In such cases, we recommend that "The Municipal Act" 
	provide that the matter be referred to the Municipal Board for 
	decisio:n. 
	RECOMMEJ'IDATIONS 
	9. 
	9. 
	9. 
	A councillor should no longer be disqualified from office because he has an interest in a contract with the municipality. The principle of disqualification should be replaced by the principle of disclosure . Sections 86(1) (m), 87(1) and (2) of "The City of Wi.nnipeg Act", and sections 47(m), 49(1), (2) and (2.1) of "The Municipal Act" should be repealed. 

	10. 
	10. 
	Provisions in the current legislation (s. 88(5) of "The City of Winnipeg Act; s. 49,7) of "The Municipal Act") which state that a contract entered into with a councillor is void in any action against the muni­ci_pality should be repealed. Ins ·tead, the failure of a councillor to comply with the oral disclosure require­ments should make any contract in which a counci l lor has a direct or indirect pecuniary interest, or the proceedings themselves, voidable at the instance of the municipality within two year


	11 . In view of the fact that in certain cases the requirement that councillors disclose their interests and refrain from voting may have the effect of reducing small councils to less than a quorum,"The Municipal Act" should provide for a referral to the Muni c ipal Board for decision. 
	c. 
	c. 
	Registration of Interests 

	There is a widely held vieiw that in addition to oral disclosure of interests at meetings, public officials should also be required to disclose their continuing financial interests in a register that is open to public review. Such a register is common throughout the United Statesand 
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	71
	71
	has been recommended for municipal officials in Great Britain. 

	In Canada, only British Columbia now requires munic ipal councillors to register a comprehensive statement of financial interests. The requirement is more common for members of provincial leg:i.slatures than for municipal officials: 
	72 

	74 75
	British Colurnbia, Newfoundland, New Brunswick and Saskat­76
	73 

	chewan have recently enacted legislation which requires the registration of interests by provincial legislators. The federal government has considered, but not passed, comprehensive registration requirements for members of the House of Commons 
	77
	and senators. 
	In 1975 a Bill was presented to the Manitoba Legis­
	lature respecting registration of interests by members of the 78
	Legislative Assembly. If passed, it would have required members to reveal the precise nature of all of their finan­cial interests and liabilities including those held by 
	spouses and minor children. The Bill also provided that municipalities wishing the requirements to apply to them coul'.1 pass a by-law to make the legislation applicable. The Bill received some criticism in the, Legislatureand was sent to the Committee on Statutory Orders and Regulations 
	79 

	for further review. It was not returned to the Legislature. 
	At present, there is no provincial legislation in Mani toba requir ing councillors to register any of their 
	financial interests. However, the City of Winnipeg has 
	since 1973 required councillors to file a statement of their 
	to real estate interests (and those of their spouses and corpo­
	als rations :in which they hold shares) located in the City of 
	nancial Winnipeg or "the additional zone". In October of 1980 , 
	Council passed a further resolution requiring councillors O and also to declare interests held in corp01rations,partnerships, . . 71
	ritain. or sole proprietorships doing business with the City, and 80
	election contributions in excess of $101D . Because these 
	disclosure reouirements are contained in a Council resolution 
	ment and not .in a by-law, there is no penalty for failing to file. 
	0
	10n for It is the view of the City Solicitor that The City of Winnipeg 
	,fficials: Actdoe.snot permit the City to pass a conflict of interest 81 
	0 

	. Saskat­by-law containing financial disclosure requirements. 
	·es the 
	Rome of the many reasons which can :ie advanced in 'he 
	favour of a statutory register can be summarized as follows: ,rehensive 
	'omrnons 1. Financial disclosure would increase public confidence in government. 
	2. Financial disclosure would relieve many councillors of anxiety about conflict of
	Legis­
	interest situations. A councillor who of the makes a public statement about all of his financial affairs would make his colleagues and 
	.red 
	the public aware in a dvance of any possible 
	.nan-conflicting interests. Groundless suspicions and irresponsible charges of wrong-doing would be lessened. 
	Lt 
	3. Financial disclosure would help to deter conflict of interest situations from arising 
	im 

	The in the first place. A councillor who knows that his actions are subject to inf ormed 
	ras 
	public scrutiny would be more careful to act ms in such a way that his privat,e interests do not conflict with his public duty.
	Lture . 
	4. Financial disclosure requirements would allow 
	,n in 
	interested private citizens to better evaluate the performance of their councillors 
	5. Financial disclosure requirements would mean that councillors must review their private financial interests at regular intervals, and consider how those interests might affect the exercise of public duties. 
	It must be kept in mind that the most important 
	safeguard against conflicts of interest is oral disclosure at 
	a meeting where a councillor's interest is under consideration. 
	Financial disclosure is merely a supplement to oral disclosure. 
	Registration of interests cannot prevent dishonesty or corruption, 
	and th.at is not its purpose. In one sense, registration is a 
	public: relations exercise. That public relations aspect can 
	be see,n as a justification of registration rather than a 
	criticism: it is the public interest and the public confidence 82
	in government that should be addressed. 
	The following arguments can be advanced against the 
	introdluction of a register of interests for municipal coun­
	cillors: 
	1. 
	1. 
	1. 
	A register would infringe on the councillor's right to privacy by allowing his colleagues and the public access to his confidential financial matters. This is especially true where he is required to register interests held by his family as well as his own. 

	2. 
	2. 
	A register miaht deter potential candidates who could make a valuable contribution to municipal government. In s:maller communities, the few individuals who do seek office should not be unnecessarily discouraged from doing so. 


	.t 
	ire at ration. losure. orruption, is a can a fidence 
	t the 
	un
	-

	3. 
	3. 
	3. 
	A register would require the setting up of an administrative structure. 

	4. 
	4. 
	A councillor bent on deliberate misconduct would not be deterred by the requirement of registration of assets. Legal requirements which can be easily evaded should not be enacted in the first place. 


	Of these arguments, the first and second require the most serious consideration. The fundamental question regarding the right to privacy argument is whether a public official's personal finances are of legitimate concern to the electorate. l'le think the public concern is a legitimate one because a coun­cillor's private financial interests can influence the public decisions that he must make. We agree with the New Jersey Supreme Court when it recently gave the following justification for discounting the pri
	By accepting public employment an individual steps from the category of purely private citizen to that of a public citizen. And in that transition he must of necessity subordinate his private rights to the extent that they may compete or conflict with the superior right of the public to achieve honest and efficient 
	government.83 

	The second argument against registration is that it might deter qualified people from seeking municipal office. He do not think that t~is contention is questionable in the larger, urban municipalities; however, we find it compelling with respect to some of the smaller municipnlities in the province? which now have a difficult time recruiting candidates. This situation might well be worsened by the introduction of a compulsory register for all Manitoba councillors. 
	Given the variations in size of the municipalities in the province, and their divergent needs, we consider that 
	Given the variations in size of the municipalities in the province, and their divergent needs, we consider that 
	they should themselves decide whether their councillors ought to register financial interests. In some municipalities potential candidates might be deterred by financial disclosure 

	requirements, while in others the public interest in such disclosure might outweigh the deterrence factor. We are of 
	the view that those municipalities whi,ch desire it should be permitted to pass by-laws requiring registration. We shall 
	discuss the form of such registration and the types of 
	which should be disclosed later in this chapter. 
	interes.ts 

	Although we do not recommend comprehensive finan­cial disclosure requirements, there is one type of interest which we think the councillor in every municipality should be required to disclose, and that is land holdings . All local grovernments exercise considerable influence and control over land, and most conflict of intere,st problems arise as a result of this one type of interest. We therefore think that the public has a right to be informed of the nature of the real estate holdings of both the councillo
	Ne are also of the view that a councillor should be required to register the real estate interests of any person who normally resides in the same household as he does. There are compelling reasons for requiring such disclosure. Interests held by members of the same house­hold aire often intermingled, and it is not realistic to treat them as separate from. those held by the councillor himself. Without the requirement of disclosure of such assets, a councillor could avoid the disclosure requirements by convey
	the councillor be required to disclose real estate interests
	ought of which he is actually aware which are held by any person 
	normally residing in the same household.
	:losure 
	:h 
	We therefore recommend that all Manitoba councillors 
	~ of be required to register the following :
	ld ~ shall 
	1. A brief description of all laind in the muni­cipality in which the councillor or any person 
	er. normally residing in his hous,ehold has any interest, including a leasehold interest, mortgage, or interest under a sale or option agreement. 
	nan­
	2 . Tvhere a councillor or any person normallyresiding in his household holds a beneficial uld interest in 5% or more of the issued capital 
	rest 

	stock of a corporation, the councillor must also register the description of all land in ontrol the municipality in which the corporation holc.s an interest. 
	as ink The registration of real estate interests would be done by way of statutory declarations filed with the muni­
	of cipal cl,erk prior to the councillor taking office. The councillor should be required to notify the clerk within 30 days c:>f any tion or disposal of an interest in
	acqu:i.si

	uld land in the municipality. The regir,ter should be open to 
	y 
	public inspection , which we believe is necessary to ensure its effei:::tiveness. Elsewhere in this n~port we recoJ11rnend that a councillor who fails to disclose orally his interest 
	e-in a matter under consideration by council be disqualified 
	from office . We recommend that this same penalty should 
	r apply to a councillor who fa:i.ls to register these real 
	estate interests in accordance with the legislation.
	;nents in We believe that many municipalities in the province will favour a more comprehensive registration requirement 
	than the simple one respecting land. life therefore recommend 
	that all municipalities be empowered to pass by-laws which would require councillors to disclose certain additional interests in a public register. It is our view that such additional interests must be relevant to the councillor's ~W)lic duties, ie. he should be required to disclose only 
	those financial details which may lead to conflicts of interest. Any additional requirements should also be drawn with sufficient care and discrimination to ensure the 
	councillor's privacy is not unneces:sarily violated. In order 
	to achieve these goals, we are of the view that only the 
	councillor's important interests should be registered, and 
	that he be required to reveal only the general (as opposed 
	to the detailed) nature of those interests. He should not 
	be required to state the value of cmy interest. 
	(-ve therefore recommend that municipalities be empowered to require registration of the foll.owingi 
	1. The name of every corporation in which the coun­cillor or any person normally residing in his household holds a beneficial interest in 5% or more of the issued capital stock of the corporation. 
	2 . The name of every business, corporation, enter­prise, professional practice or organization which financially remunerates the councillor or any person normally residing in his house­hold for services performed as officer, director, manager, proprietor, partner or employee . 
	Where municipalities require such additional registrat ion 
	they should determine at what intervals councillors are 
	required to revise declarations of additional interests. 
	SomE~ municipalities may wish revi sion at annual intervals, 
	while others may opt for a requirement similar to the one we 
	ommend 
	~ich al uch r's 
	rily 
	drawn 
	n order he and osed not 
	e empowered 
	oun
	-

	s 
	or oration. 
	er
	-

	ctor, 
	ion 
	3. 
	:1.ls, )ne we 
	have already proposed for land holdin9s, ie. that all changes 
	be declared within 30 days. 
	We consider that in principle a municipal register should reflect only financial interests. We have therefore not recommended registration of membership in non-profit organiz:ations, such as professional as:sociations, trade unions and religious groups. On occas:ion, the councillor's association with such an organization may give rise to a conflict of interest. In such a case, the councillor should disclose his interest orally and refrain from voting. 
	We have also considered whether municipalities should be permitted to require disclosure of a councillor's liabilities, on the basis that liabilities as well as assets may be the cause of conflict between private and public duties. We agree with the suggestion ,of an Australian 
	Parliamentary Committee considering the question of financial disclosure that to require the registration of debts is to 
	84
	create "a register of wealth or lack of wealth". We therefore do not include liabilities in our list of additional interests. 
	It was suggested by the Smith Commission that contributions made to a councillor's election campaign should also be· registered. While we recognize that such contri­butions may well have an influence on decisions made by the councillor once he is in office, we think that the question of contributions shoula be dealt with by specific legislation relating to election financing. Accordingly we do not recomme,nd that municipalities be permitted to require the dis­closure, of campaign contributions. 
	85 

	We have also considered whether candidates for municipal office should be required to register the same interests which councillors in the municipality must disclose. Bea.ring in mind the issues of the invasion of privacy of and deterrence to possibly good candidates, we do not recommend that registration requirements be extended to persons not yet in office. We are also reluctant to recommend that municipalities be empowered, by by-law, to add to election requirements currently set out entirely in provinci
	Although we have not been asked to consider conflict of interest as it relates to municipal employees, we would draw attention to a recommend;ation made by the Smith Commis­sion. That Commission recommended that high-ranking civic employees, and employees in certain sensitive departments of the City of Winnipeg administration, be required to file disclosure statements with the ChiE~f Commissioner. The rat:i.onale for the recommendation is that some civic employees exercise delegated powers or carry out resp
	86 

	file disclosure statements with th::.! municipal clerk. Interests 
	to be registered should be land holdings and, if desired, any 
	additional interests which the municipality requires its 
	councillors to register. Employees' statements should be 
	open for inspection by the chief administrative officer of 
	the municipality, department or division heads and the 
	councillors of the municipality. 'There should be no public 
	access to such statements. 
	,r 
	,r 
	,r 
	RECOMME'NDATIONS 

	1e ,f 
	1e ,f 
	A ~ 
	12. 
	A councillor should be r equired to register, by way of statutory declaration filed with the municipal clerk, prior to his taking office, the following information respecting his real estate interests: 

	we inded to 
	we inded to 
	A brief description of all land in the municipality in which the councillor or any person normally residing in his household has any interest, including a leasehold interest, mortgage, or interest under a sale or option agreement. 

	• in 
	• in 
	(b) 
	Where a councillor or any person normally residing in his household holds a beneficial interest in 

	:onflict iuld 
	:onflict iuld 
	5% or more of the issued capital stock of a corporation, the councillor must also register the description of all land in the municipality in which the corporation holds an interest . 

	irnrnis­.vic 1ts file 
	irnrnis­.vic 1ts file 
	13. 
	The councillor should be required to notify the clerk within 30 days of any acquisition or disposal of an interest in land in the municipality. The register of real estate interests should be open to public inspection. 

	~he ,loyees ; which 
	~he ,loyees ; which 
	14. 
	The councillor should be required to register the real estate interests of any person normally residing in his household where such interests are known to him. 

	1te :h the 1d 
	1te :h the 1d 
	15. 
	The councillor who fails to register his real estate interests in accordance with the legislation should be disqualified from office . 

	laws 0 nterests 
	laws 0 nterests 
	16. 
	All municipalities in the province should be empowered to pass by-laws which would require their councillors to disclose the following additional interests in a public register: 

	ed, any ts be r of 
	ed, any ts be r of 
	(a) 
	The name of every corporation in which the councillor or any person normally residing in his household holds a beneficial interest in 5% or more of the issued capital stock of the corpo­ration. 

	ublic 
	ublic 
	( b) 
	The name of every business, corporation, enterprise, professional practice or organi­zation which financially remunerates the councillor or any person normally residing in his household for services performed as 


	officer, director, manager, proprietor, partner or employee. 
	The councillor should be required to state only the general nature of these interests, and should not be required to state their value. These additional statements should be revised at intervals determined by the municipality. 
	17. Municipalities should also be empowered to pass by-laws obliging such employees as the municipality requires to file disclosure statements. Interests to be registered should be land holdings and, if desired, any additional interests which the municipality requires its councillors to register. There should be no public access to such 
	statements. 
	D. Enforcement 
	Both "The Municipal Act" and "The City of Winnipeg 
	Act" contain a number of provisions relating to the enforce­ment of conflict of interest rules. These provisions do not form ,a coherent scheme of penalties because they are the result of many years of separate amendments incorporating new ideas into existing sections. In many instances, insuf­ficient care was taken to ensure that all the sections were compatible. The resulting legislation is unwieldy and 
	difficult to understand. 
	We do not propose to go into a lengthy description of the existing provisions. Those provisions are found in the Appendix to which we have already referred. However, we do, wish to state their general effect, discuss the most important inadequacies, and recommend how they can be 
	streamlined and updated. 
	The existing provisions dealing with enforcement 
	can be summarized as follows: 
	VOTING OR TAKING PART IN DISCUSSION -CONTRACTS 
	A councillor who has an interest in a contract (or is a shareholder in a corporation which does) and who votes on a question affecting that contract forfeits his seat on council and i.s liable to a 
	fine of $300. These penalties also apply to the 
	d 
	councillor who votes when he has an interest in a newspaper in which municipal notices are inserted, and to the councillor who votes on 
	any question involving tax-exempt property which 
	laws 

	he owns.87 
	s to 

	ered :,nal 
	VOTING OR TAKING PART IN DISCUSSION -GENERAL 
	illors A councillor who votes or takes part in any dis­cussion of a matter in which he has a personal pecuniary interest (other than an interest in a contract) is guilty of an offence both in the City of Winnipeg and in other municipalities. Thi: Winnipeg councillor is liable to a fine of $1,000 and six months imprisonment; the councillor outside Winnipeg is lia~ae to a fine of $100 and om: month imprisonment. 
	uch 
	ipeg 
	rce­

	' not CORRUPTION AND BRIBERY 
	A c:ouncillor who is convicted of corruption or .g bribery under the Criminal Code forfeits his seat on council. In the City of Winnipeg he is also
	.suf­
	subject to a further penalty of be!ing disqualified from holding any municipal office or voting at any municipal election for three years. 89 
	·ere 

	PROCEEDINGS TO UNSEAT 
	When a Winnipeg councillor is disqualified, or >tion has forfeited his seat, he is required to vacate thE? seat by disclaimer. If he fails to do so,
	90

	in 
	proceedings to unseat him may be taken in the . , County Court by way of an election pegition_under "The Local Authorities Election Act". This
	)St 
	procedure allows four or more electors to question a councillor's right to sit on colmcil on the ground that he was either not qualified at the time of the election, or became disqualified
	! 
	subsequently. At the conclusion of .the trial 
	the judge determines "whether any member of a
	mt 
	cotmcil has forfeited his seat on the council or his right thereto, or has become disqualified to .92The judge must then "forthwith 
	" 
	hold his seat
	11 

	certify to the clerk of the loc:al municipality the matters so determined by him; and, subject to appeal, th~ determination so certified is final ...". There is a right of appeal from the County Court to the Court of Appeal. It should be noted that there is no provision in either "The Local Authorities Election Act" or in "The City of Winnipeg Act" stating that once a councillor is disqualifiE-!d, his seat becomes vacant. The election petition remedy therefore appears to be somewhat unclear. 
	3
	94 

	Slightly different rules apply under "The Municipa l Act". A member who is disqualified or has forfeited his seat has the option of disclaiming; the Act does not require that he do so. If he does not disclaim, an election petition can be presented. This is the same remedy as is available in The City of Winnipeg, but there is one important difference. If a judge declares a councillor disqualified in election proceedings, section 67(1) of "The Municipal Act" provides that the seat is thereby vacated. This pro
	95
	6
	9 

	"The Local Authorities Ele ction Act" . 
	More importantly, section 67(1.) is applicable to 
	"any proceeding" in which a court determines a 
	councillor is disqualified. It is not restricted 
	to an election petition, and c:onsequently applies 
	equally to a statement of claim where declaratory 
	relief is sought. The result is that if a judge 
	grants a declaration that a councillor is dis­
	qualified, the seat becomes thereby vacant. That 
	is not the case in Winnipeg because "The City of 
	Winnipeg Act" does not contain a provision similar 
	to section 67(1) . 
	Section 67(1) also provides e}tpressly for the 
	timing of the vacancy depending on whether an 
	appeal is allowed and commenced within a specific 
	period. 
	"The Municipal Act" provides that in some circum­
	stances an election petition is not necessary. 
	Thus where a councillor has biaen convicted of 
	certain offences under the Act, section 67 (2) 
	provides that the seat is ipso facto vacant. 
	There is no corresponding provision in "The 
	City of Winnipeg Act" . 
	al 
	ted 
	6 
	ty 
	~. 
	'ipal 
	1r 
	C 
	We perceive several deficiencies in these provisions. The first is that the councillor who votes on a matter invol­ving a contract he has with the municipality is subject to a different penalty than the councillor who votes on a non­cont:!'."ac1tual matter. In the former case he forfeits his seat, and in the latter he is only subject to a fine. Non-contractual interests can give rise to conflicts of pecuniary interest in the same way and to the same extent that contractual interests do. We think the same pe
	Another fault with the currenit legislation has to do with the appropriate remedy for unse,,c1ting a councillor who is disqualified and yet continues to sit. As we have seen, ":rhe City of Winnipeg Act" does not contain a provision which has the effect of vacating the seat once a judge has determined that the councillor is disqualified. We perceive this to be an omission in "The CittJ of Winnipeg Act" which must be remedied. 
	There are other deficiencies in the election peti­tion remedy. Fow· or more electors are! now required to present a petition; in our view a single elector should have the? right to question a councillor's qualification. We can also envision a case where the municipality itself might want to take proceedings to unseat a councillor who has conducted himself improperly. This is not possible under the current provision. Our more general criticism 
	is that the election petition is primarily designed to 
	•rt is not 
	question "the election of a person to a council
	11 
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	specifically tailored for the special issues which can be 
	found in conflict of interest cases. 
	Accordinaly, we recommend that the election peti­
	tion remedy be no longer applicable to conflict of interest 
	situations. In its place we recommend that the following 
	provisions be contained in -The City of Winnipeg ActH and 
	-The Municipal ActH: 
	1. 
	1. 
	1. 
	A councillor who is disqualified shall forthwith resign. 

	2. 
	2. 
	If he does not resign, the council of the muni­cipality may apply by originating notice to a judge of the County Court district in which the municipality is situated for an order declaring him to be disqualified. 

	3. 
	3. 
	3. 
	(a) Upon the ex parte applicatjon of an elector who 

	(i) 
	(i) 
	(i) 
	files an affidavit showing that a councillor is disqualified, and 

	(ii) 
	(ii) 
	pays into court the sum of $200 as security for costs, 




	a judge of the County Court may, if no 
	previous application is outstanding or 
	has been determined on the same facts, 
	direct that there be served upon the 
	councillor notice of an application for an order declaring him to be disqualified, or moty dismiss the 
	application. 
	(b) Upon hearing the application for an order and such evidence as he requires, the judge may declare the councillor disqua­lified or may refuse the order, and in either case with or without costs. 
	:o t is not m be 
	1 peti­lterest )Wing " and 
	thwith 
	muni­
	;o liCh 
	ilector who 
	a 
	10 
	>r ;, 
	~rder 
	4. tvhere a judge declares a councillor to be disqualified he 
	(a) 
	(a) 
	(a) 
	shall declare the seat of that councillor vacant; 

	(b) 
	(b) 
	may disqualify him from being or being eligible to be a councillor duiring a period thereafter of not more than five years; 

	(c) 
	(c) 
	may, where the contravention of the Act has resulted in personal financial gain, order the councillor to pay the total amount of that gain to the municipality; and 

	(d) 
	(d) 
	may, where the contravention of the Act has been made for the purpose of personal financial gain, imposei a fine of up to $5,000 upon the councillor. 


	Where the judge finds that a councillor is disqualified, he may nevertheless dismiss the application where he is of the opinion that the disqualifi::ation al,ose inadvertently or by reason of a bona fidE~ error in judgment. 
	Any party may appeal to the Court of Appeal from a decision of a judge of the County Court in accordance with the rules of court. 
	'7. Where a councillor appeals from a declaration fordisqualification he remains disqualified until the final determination of the appeal. If, on appeal, the disquali fication is set aside, the Court shall reinstate the councillor for any unexpired portion of his term of office. If the term of office for which the councillor was elected has expired, hE? shall not be reinstated. 
	In paragraph 3, we recommend a two-stage procedure where an elector wishes to challenge a councillor's qualifi­cation. A similar pr.ovision is found in the Alberta Municipal 
	98 
	Government Act. The purpose of the initial ex parte appli
	-

	cation, prior to an enquiry being dir,ected, is to provide a 
	cation, prior to an enquiry being dir,ected, is to provide a 
	forrr, of preliminary hearing "so as to preclude dissatisfi ed Electors thus
	electors from bringing frivolous actions
	11 
	99


	• 
	have relatively easy access to the courts, and the two-stage procedure also helps to protect a councillor from having to defend hi mself except in a proper case. 
	In paragraph 4 we recommend a broad discretionary jurisdiction which will allow a judge to tailor the penalty to the seriousness of the offence. Once a councillor is found to be disqualified, the judge must declare the seat vacant. However, depending on the de9ree of the councillor's misconduct, the judge can impose a subsequent period of 
	. 100
	disqualification, order restitution or impose a fine. 
	With respect to paragraph 5, there may be cases where a councillor is in technical breach of the legislation, but the breach may have arisen inadve!rtently or because of an error in judgment. In these cases , the court should be given a as to whether or not the councillor should be disqualified. A similar provision :is found in the Alberta Municipal Gove rnment ActlOl and the Ontario Municipal Conflic t 
	discret:i.on 

	102
	of Interest Act, 1972 . 
	There is a further issue which must be addressed. 
	Under current legislation, proceedings to unseat can be 
	taken "at any time during the term for which (the councillor) 
	is elected after the date of the alleged forfeiture or dis­
	qualification" .03 By implication, they cannot be brought if 
	1

	an election intervenes an<l a new term has begun; the 
	councillor's re-election (or defeat or decision not to seek 
	re-e,lection) cures any previous default. 
	We are of the view that in certain cases an 
	fied 
	us 
	stage 
	g 
	mary 1alty .s 
	.llor' s 
	;es lation, of an 
	= 

	given
	= 
	:i be berta 
	Conflict 
	issed. 
	>e 
	1cillor) ~ dis­:ought if 
	) seek 
	-49
	-

	application must be capable of being brought despite the 
	fact th,i.t an election has intervened. This would allow 
	the court to impos e a future period of disqualification, require restitution or i mpose a fine. The current Alberta 1 • l ~ • t • • • t h. ff l04 d
	egis a,:ion con ains a provision o t i.s e ect an we think that it would be appropriate in :Manitoba as well. Such a provision respecting an intervening election would be required only where a councillor's dlisqualification is alleged to have occurred because he failed to comply with the oral disclosure requirements, or failed to register his financial interests, in accordance with the Act. 
	RECOMMENDATIONS 
	18. The councillor who votes on any matter in which he has a pecuniary interest, whether contractual or other­
	wise, should be disqualified . This also apply where a councillor fails a pecuniary interest as required by 
	withdraw, or who takes part in the attempts to influence the voting on which he has a pecuniary interest. 
	penalty should 
	to disclose orally 
	law, who fails to discussio n or 
	any question in 
	19. The election petition is an inappropriate remedy for unseating a councillor who is disqualified. In its place the following provisions should be contained and The Municipal Act: 
	in °The City of Winnipeg Act
	0 
	0 
	0 

	(a) 
	(a) 
	(a) 
	A councillor who is disqualified shall forthwith resign. 

	(b) 
	(b) 
	If he does not resign, the council of the muni­cipality may apply by originating notice to a judge of the County Court district in whi ch the municipality is situated for an order declaring him to be disqual ified. 

	(c) 
	(c) 
	(i) Upon the ex parte application of an elector who 


	(aa) fil e s an affidavit showing that a counci llor is disqualified, and 
	(ab) pays into court the sum of $200 as sec uri ty for costs, 
	-so
	-so
	-so
	-

	a judge of the County Court may, if no 
	previous application is outstanding or 
	has been determined on the same facts, 
	direct that there be served upon the 
	councillor notice of an application for an order declaring him to be disqua­
	lified, or may dismiss the application. 

	(ii) 
	(ii) 
	(ii) 
	(ii) 
	Upon hearing the application for an order and such evidence as he requires, the judge may declare the councillor disqualified or may refuse the order, and in either case, with or without costs. 


	(d) 
	(d) 
	Where a judge declares a member to be disqualified he 

	(i) 
	(i) 
	(i) 
	shall declare the seat of that member vacant; 

	(ii) 
	(ii) 
	may disqualify him from being a member during a period thereafter of not more than five years; 



	(iii)may, where the contravention of the Act has resulted in personal financial gain, order the councillor to pay the total amount of that gain to the municipality; and 
	(iii)may, where the contravention of the Act has resulted in personal financial gain, order the councillor to pay the total amount of that gain to the municipality; and 
	(iv) may, where the contravention of the Act has been made for the purpose of financial personal gain, impose a fine of up to $5,000 upon the member. 

	(1?) Where the judge finds that a member is disqua­lified, he may nevertheless dismiss the application where he is of the opinion that the disqualification arose inadvertently or by reason of a bona fide error in judgment. 
	{f) Any party may appeal to the Court of Appeal from a decision of a judge of the County Court in accordance with the rules of court. 
	(g) Where a councillor appeals from a declaration for disqualification he rem,!ins disqualified until the final determination of the appeal. If, on appeal, the disqualification is set aside, the court shall reinstate the councillor for any unexpired portion of his term of office. If the term of office for whic.h the councillor was elected has expired, he shall not be reinstated. 
	20 . 
	20 . 
	20 . 
	In certain cases an application to unseat a councillor 

	TR
	should be capable of being brought despite the fact that 

	TR
	the councillor's term of office is over because of an 

	TR
	intervening election . This would allow the court to 

	TR
	impose a future period of disqualification, require 

	TR
	restitution or impose a fine. 

	IV. 
	IV. 
	SUMMARY OF' RECOMMENDATIONS 

	ge 
	ge 

	r 
	r 
	1. 
	A councillor should be prohibited from voting or taking 

	TR
	part in discussion in council or in any committee, 

	TR
	on any question in which he has either a direct or 

	TR
	indirect pecuniary interest beyond his interest as 

	fied 
	fied 
	an ordinary ratepayer. 

	TR
	2. 
	A councillor should be defined as _having an indirect 

	ant; 
	ant; 
	pecuniary interest when: 

	ring 
	ring 
	(a) He, or his nominee, is a sharE:?holder in, 

	TR
	or a director or officer of, a corporation 

	TR
	that does not offer its securities to the 

	TR
	public, when the corporation has a direct 

	as 
	as 
	pecuniary interest in a matter under consideration. 

	r 
	r 

	TR
	{b) He, or his nominee, holds a beneficial 

	TR
	interest in 5% or more of the issued capital 

	TR
	stock, or is a director or officer of a 

	TR
	corporation that offers its shares to the 

	TR
	public, when the corporation haLs a direct 

	TR
	pecuniary interest in a matter under consideration. 

	TR
	(c) He is a partner or in the employment of 

	TR
	a person, corporation or body when that person, 

	'ltion 
	'ltion 
	corporation or body has a direGt pecuniary 

	:ation 
	:ation 
	interest in a matter under consideration. 

	TR
	(Employees of public bodies such as the federal 

	TR
	and provincial governments, Crown corporations 

	TR
	and school boards should be exempted.) 

	>m 
	>m 

	TR
	Pecuniary interests held by any person normally resident 

	TR
	in the councillor's household should be deemed to be the 

	TR
	councillor's interest, if known to him. 

	TR
	3. 
	Despite the fact of a pecuniary interest, a councillor 

	TR
	should be permitted to vote and take part in discussion 

	re, 
	re, 
	respecting his own salary, remuneration or other benefit 

	1y 
	1y 
	to which he is entitled by reason of his membership on 

	TR
	council. 


	4. 
	4. 
	4. 
	A councillor should be required to disclose orally the existence and general nature of a pecuniary interest whenever it arises in council, committees of council, and in the case of the City of Winnipeg, community committees. The disclosure should be made as soon as possible after the commencement of the meeting. 

	5. 
	5. 
	,:1 pecuniary interest should be required to withdraw completely from the meeting when ·a matter in which he has disclosed an interest is under discussion. 
	A councillor who has disclosed 


	6. 
	6. 
	'The fact of a disclosure, the g,,meral nature of the interest disclosed, and the withdrawal should be recorded by the municipal clerk 


	(a) 
	(a) 
	(a) 
	(a) 
	in the minutes of the meeting, and 

	(b) 
	(b) 
	in a central record to be kept for the purpose and open to public inspection. 


	Where, however, the disclosure is made in a closed 
	meeting, or in any meeting the minutes of which are 
	not open to the public, the central record should 
	state only that a disclosure was made and that the 
	councillor withdrew, and not the general nature of 
	the interest disclosed. 

	7. 
	7. 
	7. 
	A councillor should be prohibited from attempting to influence the voting on any question in which he has a pecuniary interest. 

	8. 
	8. 
	The City of Winnipeg and the Department of Municipal Affairs should consider impleme,nting a code of conduct to provide guidance for councillors and to supplement and extend the legislation. 

	9. 
	9. 
	A councillor should no longer be disqualified from office because he has an interest in a contract with the municipality. The principle of disqualification should be replaced by the principle of disclosure. Sections 86 (1) (m), 87 (1) and (2) of "The Ci ty of Winnipeg Ac t", and sections 47(m), 49(1), (2) and (2.1) of "The Municipal Ac t" should be repealed. 

	10. 
	10. 
	Provisions in the current legislation (s. 88(5) of "The City of Winnipeg Act"p s. 49(7) of "The Municipal Ac t") which state that a contract entered into with 


	a councillor is void in any action against the muni­cipality should be repealed. Instead, the failure of
	the 
	the 

	a councillor to comply with the oral disclosure require­ments should make any contract in which a councillor
	;t 

	.1, 
	.1, 

	has a direct or indirect pecuniary interest, or the proceedings themselves , voidable at the instance of the municipality within two years. 
	as 

	11. 
	11. 
	11. 
	In view of the fact that in certain cases the requirement that councillors disclose their interests and refrain from voting may have the effect of reducing small councils to less than a quorum, "The Municipal Act" should provide for a referral to the Municipal Board for decision. 

	12. 
	12. 
	A councillor should be required to register, by way of statutory declaration filed with the municipal clerk, prior to his taking office, the following information respecting his real estate interests : 


	(a) 
	(a) 
	(a) 
	A brief description of all land in the municipality in which the councillor or any person normally residing in his household has any interest, including a leasehold interest, mortgage, or interest under a sale or option agreement. 

	(b) 
	(b) 
	Where a councillor or any person normally residing in his household holds a beneficial interest in 5% of more of the issued capital stock of a corporation, the councillor must also register the description of all land in the municipality in which the corporation hold~; an interest. 


	The councillor should be required to notify the clerk within 30 days of any acquisition or disposal
	.1 
	.1 

	of an interest in land in the municipality.
	luct ,nt 
	luct ,nt 

	13. 
	13. 
	13. 
	The register of real estate interests should be open to public inspection. 

	14. 
	14. 
	The councillor should be required to register the real


	.h 
	.h 

	estate interests of any person normally residing in his household where such interests are known to him. 
	,n 

	15 . The councillor who fails to registeir such real estate
	2. 1) 
	2. 1) 

	intE~rests in accordance with the leigislation should be disqualified from office. 
	16. All municipalities in the province should be empowered
	pal 
	pal 

	to pass which would require! their councillors to disclose the following additional interests in a public register: 
	by-1?.WS 

	(a) 
	(a) 
	(a) 
	(a) 
	The name of every corporation in which the councillor or any person normally residing in his household holds a beneficial interest in 5% or more of the issued capital stock of the corporation. 

	(b) 
	(b) 
	The name of every business . corporation, enterprise, professional practice or organization which financiall remunerates the councillor or any person normally residing in his household for services performed as officer, director, manager, proprietor, partner or employee. 


	The councillor should be required to state only the 
	general nature of these interests, and should not be 
	required to state their va lue. These additional 
	statements should be revised at: intervals determined 
	by the municipality. 

	17. 
	17. 
	17. 
	Municipalities should also be eimpowered to pass by-laws obliging such employees as the municipality requires to file disclosure statements. Interests to be registered should be land holdings and, if desired, any additional interests which the municipality requires its councillors to register. There should be no public access to such statements . 

	18. 
	18. 
	The councillor who votes on any matter in which he has a pecuniary interest, whether contractual or other­wise, should be disqualified. This penalty should also apply where a councillor fails to orally disclose a pecuniary interest as required by law, who fails to withdraw, or who takes part in the discussion or attempts to influence the voting on any question in which he has a pecuniary interest. 

	19. 
	19. 
	The election petition is an inappropriate remedy for unseating a councillor who is disqualified. In its place the following provisions should be contained in •The City of Winnipeg Act• and •The Municipal Act• : 


	(a) 
	(a) 
	(a) 
	(a) 
	A councillor who is disqu1alified shall forthwith resign. 

	(b) 
	(b) 
	If he does not resign, the council of the muni­cipality may apply by originating notice to a· judge of the County Cot~t district in which the municipality is situatted for an order declaring him to be disqualified. 


	-laws :S to tered ional :::illors such 
	i has 
	:lose : to 
	.n 
	'or 
	:s 
	l 
	Act" : 
	•ith 
	.i
	-


	(c) (i) Upon the ex parte application of an elector who 
	(aa) files an affidavit showing that a councillor is disqlllalified, and 
	(aa) files an affidavit showing that a councillor is disqlllalified, and 
	(ab) pays into court th1: sum of $200 as security for costs, 
	a judge of the County Court may, if no 
	previous application is outstanding or 
	has been determined on the same facts, 
	direct that there be seirved upon the 
	councillor notice of an application for 
	an order declaring him 1to be disqualified, 
	or may dismiss the application. 

	(ii) 
	(ii) 
	(ii) 
	(ii) 
	Upon hearing the application for an order and such evidence as he requires, the judge may declare the councillor disqualified or may refuse the order, and in either case, with or without costs. 


	(d) 
	(d) 
	Where a judge declares a member to be disqualified he 

	(i) 
	(i) 
	(i) 
	shall declare the seat o~ that member vacant; 

	(ii) 
	(ii) 
	may disqualify him from being a member during a period thereafter of not more than five years; 



	(iii) may, where the contravemtion of the Act has resulted in personal financial gain, order the councillor to pay the total amount of that gain to the municipality; and 
	(iii) may, where the contravemtion of the Act has resulted in personal financial gain, order the councillor to pay the total amount of that gain to the municipality; and 
	(iv) may, where the contravemtion of the Act has been made for the purpose of personal financial gain,-impose a fine of up to $5 , 000 upon the member. 

	(e), Where the judge finds that a member is disqua­lified, he may nevertheless dismiss the application where he is of the opinion that the disqualification arose inadvertently or by reason of a bona fide error in judgment. 
	(f) 
	(f) 
	(f) 
	(f) 
	Any party may appeal to the Court of Appeal from a decision of a judge of the County Court in accordance with the rules of court. 

	(g) 
	(g) 
	Where a councillor appeals from a declaration for disqualification he remains disqualified until the final determination of the appeal. If, on appeal, the disqualification is set aside, the court shall reinstate the councillor for any unexpired portion of his term of office. If the term of office for which the councillor was elected has expired, he shall not be reinstated. 



	20. In certain cases an application to unseat a councillor should be capable of being brought despite the fact that the councillor's term of offic:e is over because of an intervening election. This would allow the court to impose a future period of disqualification, require restitution or impose a fine. 
	rom 
	rom 

	This is a Report pursuant to section 5(3} of uThe Law Reform Commission Actu signed this 14th day of April, B8l. 
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	APPENDIX A 

	"THE CITY OF WINNIPEG ACT" 
	Interested m,embers excluded from debate. 10 (13) A :member of council who has a personal pecuniary interest beyond his interest as an ordinary ratepayer in any question shall not 
	(a) 
	(a) 
	(a) 
	tak,e part in the discussion of the question in council or any com• mittee thereof; or 

	(b) 
	(b) 
	vot1? on the question in council or any committee thereof. 


	Declaration by certain officers. 77 Every councillor and every officer appointed by the council and 
	every constable duly appointed under this Act, shall. before entering the duties of his office, make and subscribe a statutory declaration to the followh1g effect: I, A.B., do solemnly promise and declare that I will truly, faithfully, and impartially, to the best of my knowledge and ability, ex:ecute the office of (insert the name of the office) to which I have been eleded (or appointed) in the city, and that I have not received and will not receive any payment or reward, or promise thereof for the executi
	or on behalf of the city. S.111. 1971, c. 105, s. 77. 
	Qualification of candidates. 85 Thi~ following persons and no others are eligible to be nominated for election o-r to be elected as members of the council; namely any person who 
	is 
	(a) 
	(a) 
	(a) 
	a Canadian citizen; 

	(b) 
	(b) 
	of t:he full age of 18 years; 

	(c) 
	(c) 
	an elector;.. 

	(d) 
	(d) 
	a reisident who has resided in the city, or in the ca:se of the election of tlhe first council, in an area municipality for a period of six months immediately prior to his being nominated; 


	and is not subject to any disqualification under this Act. S.M. 1971, c. 105, s. 85. 
	Persons disq,ualified. 86 (1) None of the following persons is qualified to be nominated for election to, or to be, or remain a member of, the council; that is to say: 
	-

	(a) 
	(a) 
	(a) 
	A juidge of any County Court, the Court of Queen's Bench, or The Court of Appeal. 

	(b) 
	(b) 
	A magistrate or justice of the peace. 

	(c) 
	(c) 
	A gaoler, superintendent of any correctional institution, sheriff, deputy sheriff, sheriff's bailiff, or bailiff of any court. 

	(d) 
	(d) 
	A police c_onstable of the city or an area municipaUty. 

	(e) 
	(e) 
	An assessor, collector, treasurer, clerk, or other pa:id official or em­ployee of the city, or of an area municipality. 

	(f) 
	(f) 
	A cilerk of a County Court. 

	(g) 
	(g) 
	A master, registrar, referee in chambers. 

	(h) 
	(h) 
	(h) 
	A surety for an officer or an employee of the city or of an area municipality. 

	(i) 
	(i) 
	,1 ilhin the mC'aning of :he Banl,.-uplcy .-\ct (C:.nada). 
	A pers:.n ·who is an und'sch.:.rged bankrupt or insol,ent 


	(j) 
	(j) 
	A member of the touncil of another municipality. 

	(k) 
	(k) 
	A member of the Se:nate or House of Commons of the P:.rliament of Canada. • 

	(I) 
	(I) 
	Repealed, S.l\f. 1972, c. 93, s. 20. 



	(ml Subjtct to section 87 any person who, diri,dly I r ind:n,ctly. ak-ne or with any other, by himself or by the interposition of any trustee or third party. holds or er.joys. undertakes or e~t>cutes. 1,r has 2n inlc-r~st in any contract or agreement. expressed or implitd. \I 1th or for the city or any officer of the city on its behalf, for ·,•,hic:h money of the city is, or is to be, paid to or for him, or on his behalf, or for his benefit. 
	(ml Subjtct to section 87 any person who, diri,dly I r ind:n,ctly. ak-ne or with any other, by himself or by the interposition of any trustee or third party. holds or er.joys. undertakes or e~t>cutes. 1,r has 2n inlc-r~st in any contract or agreement. expressed or implitd. \I 1th or for the city or any officer of the city on its behalf, for ·,•,hic:h money of the city is, or is to be, paid to or for him, or on his behalf, or for his benefit. 
	(n) Any person v.ho, having been convicted of an offence under any pro­
	vision of this Act, or any other Act, has not paid any fine imposed upon him for commission of the offence. 
	(o) A person who, sub;equent to his election ceases to be, or to be deemed 
	to be, a resident of the city. Am. S.M. 1972. c. 93. <. 20. 
	Election of 2 offices invalid. 86 (2) If a person has been nominated in ~n election for election as.the mayor, he may not be nominated in that election ~or elechon ~s a _councillor and, if a person is nominated in an election for elecl1on as counc~llor m a ward, he may not be nominated in that election as mayor or as counc1Jlor m another 
	ward. 
	Election of M.L.A. to council. 86 (3) If a member of the Legislative As~ernbly is elE·cted as a 1ne:rr.ber of the council, he ipso facto forfeits his seat in the 2~scr:·,bly and is (!L•qualified 
	from sitting and voting in the assembly. 
	Elec!ion of councillor as M.L.A. 
	f.6 (4) U a member of the council is elected to the Lcg:;fat:,e ,\ !•er:1bly, he 
	ipso facto forfeits his ~eat on the council and is cl'squahfied from sitting on and \Oting in the council. 
	Elect:on of M.L.A. as mayor. 86 (S) If a member of the Legislath·e Assembly is elected as mayor, he ipso facto forfeits bis seat in the 2ssembly and is disqualifii,d from sitting ?nd , .. t;ng 
	in the assembly. 
	Election of mayor as M.L.A. 86 (6) If the mayor is elected to the Legislative Assembly, he i~•so facto forfe;ts his position as mayor. 
	S.llf. 1971. c. 105. s. 86; Am. S.M. 1~72, c. 93, s. 20: S '.11. 1977, r. C4. ,. ~O. 
	Centracls which do not invalidate mernbcrship of councillors. 87 (1) Xothing herein renders any person ineligible to be nominated for, 
	or elected as a mcr-1ber of the council, or disqualifies him being or remaining a member of, or from sitting or voting in, the council by re:ison only of his bei ng a EJCrson 
	(a) 
	(a) 
	(a) 
	who, prc,·iJt!S to the time of his nomination to the council, 

	(i) 
	(i) 
	has gh en a mortgage on lr.nd to the city; or 

	(ii) 
	(ii) 
	has pu,1:ha~ed land under .;n agreement for sale from the city; or 


	(iii) has Je~sc-d J:rnd from the city; ;.ri cars upon the mortgage, agreement, or lease; or 
	if there are no 


	(bl who previous to the time of his nomination. became a le~see from, or a tenant of. the city under a lease or tenancy ag1reement that continues after his election. whether by formal renewal or not; 
	(c) 
	(c) 
	(c) 
	who enters into a contract with the city for the supply, provision, or sale to him of a utility, service, or article of merchandise administered, provided, or sold by t~e city; or 

	(d) 
	(d) 
	who enters into a contract with the city for payment of sewer or water rates or rents, or for the installation by the c:ity of sewer or water connections or ::ppliances; or 

	(e) 
	(e) 
	,d10 enters into a C'ontract with the city for the construction for him· self, 1c,gr:her with (•!her persons, of any local improvement by the city;or 

	(f) 
	(f) 
	\\ ho rn:,1.;'!s ,1 ith the city a contract or agreement for the provision of a tfmp0,ary ph,ce of r<"rc·p1ion for prrsons infecl•~d with any contagious disease or disc;ase dangerous to the public health, under The Public Health Act, or for supplies for such a place; or 

	(g) 
	(g) 
	who is the proprietor of, or otherwise interested in, a ?e·.1·spaper or other periodi<:al publication in which official not ices or a<:!Yertisemcnts by the city are inserted, or which is sub~cribed for by the dty, unless the notices or advertisements or subscriptions 2re paid for at rates greater than usual rates; or 

	(h) 
	(h) 
	whose property or any part thereof is wholly 0r partially exempt from taxation, whether the exe::nption is statutory or founded on an agree­ment with the city or on a by-la\\'; or 

	(i) 
	(i) 
	who is the holder of bonds or debentures of the city; or 

	(j) 
	(j) 
	who is a cc,ntractor for the Joan of money, or of ,8curi!ies for the P3:·ment of money, to the city, after public competition, or who pur­chases or becomes the holder of securities of the city, on terms com­


	mon to all persons; or 
	mon to all persons; or 

	(k) 
	(k) 
	(k) 
	not being an employee, servant, or agent of the city, who receives from his employer remuneration for services or out-of-pocket expenses the cost of 11 hich is defrayed, in whole or in part, directly or indirectly, from grants made to his employer by the city; or 

	(l) 
	(l) 
	who receiYes, or has received,, or agreed to receive, compensation with respect to any property taken or purchased b,y the city under its powers of expropriation. 


	Sha1£h-:;fcfers in c~rpcrati:.,n excF.•pte-d. 
	87 (2) Ko peFon. 11·hile a n,embc,r of the c0uneil, is di~<1u2lified from holding office by rC'asc,n of his being a shareholder in a c0rpo.-ation having dealings or <·ontra.ets with the city, unless, 
	(a) directly or indirectly, he owns, or is entitled to a beneficial interest in, twenty.five per cent or more of the issued capital! stock of the corpora-
	~ • 
	~ • 
	Uoo; 


	(b) 
	(b) 
	(b) 
	he is m;,n:iger, u~::nrnging diredor, g<'neral manager, or serr,-t.,iry, thereof or other similar senior or executive officfal thereof, or dc1·otes his whole time, or the major portion of his time, fo the diredion of the affairs of the corporation; and 

	(c) 
	(c) 
	the dealings or contracts mentioned herein involve considerations or .amounts exceeding in the aggregate more than 0T1e thousand dollars in 


	.any one year. Am. S.M. l 972, c. 93, s. 21. 
	.any one year. Am. S.M. l 972, c. 93, s. 21. 
	Member of council solicilor in aclion. 
	87 (3) A member of the co:rndl who. either 1:i~>Plf o: by or \dth or tt.rou 6b 
	· another is counsel or 5olicitur in the prusl'C:UtJun of any claim, action or pro­ceeding' against the city or in opposing or d_eicnding any claim, action or pro­ceeding by the city, shall thereby forfeit his seat. 
	En. s.:>!. I 972. c. 93, s. 22. S.1\1. 1971, c. 105, s. 87; Am. S.M. 1972, c. 93. ss. 21 & 22. 
	Voting by certain members prohibited. 
	88 (1) No member of the council who is a shareholder in a corporation having dealings or contracts with the city shaII vote in the council or any com• mittee thereof on any question affecting that corporation: and no member of the council who has entered into any mortgage, agreement for sale, lease, purchase or contract is entitled to vote in the council or any committee thereof on any question affecting the mortgage, agreement for sale, lease, purchase 
	or contract. 
	Proprietor of newspaper prohibited from voting. . . . . So ('.l) :Ko person who is a proprietor cf, or otnenni;e mterested ~• a news­paper or other pe,iodical publication to which clause (g) of subsection (l) o! section Si applies shall vote/in the counci1 or in any cornrnit tee thereof upon any question affecting his dealings with 
	the city. Voting by persons whose property is exempt prohibited. 68 (3) Xo person whose propert): is exempt from t.u..tion as pro\·ided L'l 
	clause (n) of subsection (1) of section Si shall ,·ote/in the council or in any committee thereof on any question affecting that property. 
	Meml::ors viol'lting to forfeit seat and incl!r penalty. 
	88 (4) Any person violating any provision of subsedion (1), (2), or (3). ipso facto, forfeits his seat in the council and, upon su=aJ:· co:niction for a!ly such Yiolatlon, is liable to a fine of not more than three hundred dollars and 
	in default of payment, to imprisc.nment for a period of not more than six months. 
	Cc;\\racts by m~mbers with the city void. 88 (S) Where a member of the council, in bis own name or in the nJme of ;u:o•h!'r, ;,nd either alone or juir.tly "ith another, enters into a ('00· 
	eitJ-.er 

	tract or 1;·~11,~:·Lti..,11 of any }:ind, or ma~;('S a ~•urcl,o~e or ~ale. by JT~~, n of wllic-h he is di~qualified from lwlding that t,ffice, the contr~ct, (,~n,·•tl;"n, , or ~ale. unlcss it is one permitted by this Act, is \Oid in any ·\i)n 
	purch:.se
	2
	1

	ther!'on a;ainst the city; and in addition thereto, the member is guilty of an offence. S.:,I. !9i1, C. J(•5, S. 88. 
	Councifl~rs ~c.~!:13 on boards, commis,icns, etc. 
	58.1 Any pE.'rson who, while a member of the council, is appl!;:,(1:d by the cuuncil to be a member of a board, commission or other body, is not by rea5on of that appointment precluded from takina part in council, or a committee thrrcof, in the consideration or discussion or"'any question relating to the affairs of that board, commission or other body and may \ ote in council or a committee tl:,:r.!uf on :my •;uch question. 
	t::i. S :II. 1~78, c. 53, S. 12. 

	Councillors voting on boards, commissions, etc. 
	88.1 12) No member of council who, while a member of council, is appointed ;h by the council to be a member of a board, commission ,or other body, shall O· vote on that board, commission or body on any question aff,ecting any mortgage, O· agreemen1t for sale, lease, purchase, contract or dealing 
	(a) 
	(a) 
	(a) 
	to which the member is a party; or 

	(b) 
	(b) 
	to which a corporation of which the member is, a shareholder is a party. 


	,r ~pp.r:,val of unau!hori:ed expenditures an off,ence. 
	Making 
	0

	89 {1) Any member of !be council who
	on 
	L• 

	m­o£ (a) ,?xpe~ds or authorizes the expenditure of any mon1~ys of the i;:ity without se, having first been empowered so to do by by-Jaw or resolution of the :of council passed. under the authority of an Act of the Legislature; or 
	(b) :accepts, or.~otes in favour of paying to any person, including a mem­ber of the council, any amount not authorized by this Act or any other Act, or any amount for any purpose greater than is permitted by this Act or any other Act; 
	tse 

	is guilty of an offence, and for each such offence is liable, on summary con­viction, to a fine of not more than five hundred dollars a:nd, in default of pay­ttee ment, to imprisonment for not more than six months. 
	.iith 
	.iith 

	Civil Ji~b ility. 
	69 12) A member of council who commits an offence under subsection (1)
	b 
	b 

	is, in addition to any penalty he may incur under that su!Jsection, liable to the or city for the full amount of the expenditure or payment in a civil action instituted ng against him by the city or by any elector thereof on bEihalf of, a:nd for the 
	benefit oi[, the city. Note: Bribery of Member of Municipal Council or Officer of Municipality -See sec. 104 of the Criminal Code (Canada). 
	(3), a:,y 
	(3), a:,y 

	~erlain exceptions.
	and Sil: 
	and Sil: 

	89 13) Clause (a) of subsection (1) does not apply 
	(a) 
	(a) 
	(a) 
	1.o any case where the expenditure of an amount not exceeding one thousand doJlars is necessary and urgent ' 

	(i) 
	(i) 
	(i) 
	to repair any public work of the city; or 

	(ii) 
	(ii) 
	for aiding any person in need within the city; or 


	(b) 
	(b) 
	to an expenditure made in respect of a civil disaster where, under The Emergency Measures Act, a proc12mation has issued procl:liming that at state of civil disaster exists in an area that compdses or includes the city or that part thereof in respect of which the· expenditure is made. 


	Authorization. 
	89 (4) An expenditure shall not be made in a case to which subsection (3) applies, unless, before the expenditure is made, the head of the council author­
	izes the exprnd;ture. S.M. 1971, c. 105, s. 89. 
	ee 
	ee 

	DisqualiHcation for certain criminal offfrnces, etc. 
	90 (I) Any p?rson com·icted under section 89 of this Act or under section 104 of the Criminal Code (Canada), or against whom a judgment is obtained in a civil action instituted under section 89 from the date of the conviction, or of the judgment against him in a civil action, forfeits his seat on the council, and is disqualified from holding any municipal office or voting at a municipal election for a period of three years from the date of the conviction or judgment. 
	Am. S.M. 1972, c. 93, s. 23; S.M. 1974, c. 73, s. 5. 
	Am. S.M. 1972, c. 93, s. 23; S.M. 1974, c. 73, s. 5. 
	ee 
	Disqualification for election offences. 
	90 (2) A.ny candidate who, upan the trial of an election petition, is· found guilty by the judge of any election offence is ineli;::ible as a candidate at' any election for three years thereafter. 
	c:ec:t.ed, 

	SJl1. 1971. c. !05, s. 90. A..'ll. S.M. 1972. c. 93. s. 23; S.M. l 974. c:. 73. s. 5. 
	Division of wards into ;:,o!ls. • 91 The returning officer may di,·ide any ward into 2 or more polling subdidsions, and a list of electors for e~c-h suc:h polling subdivision shall be prepared in accordance with The L<i(·al Authorities E!Pdions Act. 
	E:i. s.:-1. 1974. c. 74. s. 18. 
	Oedarotio:,n of 9•;alific~t;on r: nd cfficg. 
	91 (1) Every pe,Sc•n c'.,,cted as a ,,,1,e·,ber of the council shall 
	(a) 
	(a) 
	(a) 
	before he tak_~s the dcclar2tion of office make and subscribe a declara­tion of qualific:ition in Form _2 of The l\Iunicipal Act; and 

	(b) 
	(b) 
	b~fc,re he enters on the <l,ities of his office make «nd S\•h,scribe a declaration in Form 3 of The ~:unicipal Act. 


	Deposit of declaration with clerk: 92 (2) A person who makes a declaration required under ,c:l;sPction (1) shall depodt it duly completed with the clerk of the council. 
	Failure fr, com;,lele de,c!aratkn an offence. 92 (3) Any person who is elected as a memb~r of the , ou11til :.7d 1-::,s ,,ot ,g of the co;,;ncil after he is elected, and which he attends, make the dfc-l;ir:ili,:,n required u•1der subsection (1), is guilty of a~, offence. S.'.,I. 19il, C. 105, S. 92. 
	re;i:,.'cd Pr di,cl~:,ned r_.ffice, and \, ho docs not, at or before tJ,e fi?-;,t ,,,.-,:-1'
	1

	Vi!cd,Pg of , "sis by cr'me, insolvency, absence, etc. 93 \\l,~re, after the election of a person as member of council he 
	(a) 
	(a) 
	(a) 
	is com·icted of any indictable offence, upon conviction of which a person is liable to imprisonment for five years; or 

	(b) 
	(b) 
	(b) 
	fails to attend three consPcuth·e regular meetings of the council with­

	out being authorized so to do by a ,c-sol;ition of the c·ounril entered in its minutes; or 

	(c) 
	(c) 
	br:u,mes, under this Act, cl•!:<;t:~Mied for election as, or to be or rnnain, a member of the council; 


	he tbc·rcby forfeits his seat on the council. -S.:1-1. i9il. c. 105, s. 93. 
	up:::,n forfc:ture of feat. 
	Disd;:hr.2r 

	94 (1) Where a mc-mber of the council forfeits his seat on the cc,incil or his ri;;ht thereto, or Lecomes disqualified to hold his seat, he $ball fo,Jdr,;ith . \-a~;;tc his scat by 9lsclaim_~r. 
	Procee:!ings to uns,ea! :-r.embar. 94 (2) \\'here a person to whom subsection (1) applies refuses, n"fl•:,cls. c,1aits, 
	.-or fails to comply with that subsection at any time after his election, pro~•-f-dLrigs t~ unseat him may be taken by an election petition presented to a j·.idge at any time during the term for which he is elected after the date of the alleged 
	disqualification or forfeiture. . 
	Note: Disclaimer of Seat after Election -See sec. 186 of The Local Authorities Election Act. Proceedings to Unseat Disqualified Mem­ber -See sec. 151 et seq. of T1ie Local Authorities Election Act. S.M. 1971, c. 105, s. 94. 

	is 
	is 
	is 
	"THE 
	MUNICIPAL 
	ACT" 

	ate 
	ate 

	TR
	Qualification of candidates. 

	ing be 
	ing be 
	46 Subject as herein provided, no person is elligible for election as mayor or reeve, or as alderman or councillor, of a munidJpality unless at the time of bis being nominated 

	TR
	(a) he is a Canadian citizen; 

	TR
	(b) he is of the full age of eighteen years; 

	TR
	(c) he is an elector of the municipality; 

	TR
	(d) he is a resident 

	1ra
	1ra
	-

	(i) of the municipality; or (ii) in the case of an election of a councillor of a municipality divided 

	l a 
	l a 
	into wards, of the ward as a represen1tative of which he seeks to be elected; 

	TR
	(e) except in the case of a municipality to whiicb subsection 45(2) applies, 

	TR
	he has been a resident of the municipality for a period of not less than six months; and 

	(1) 
	(1) 
	(f) he is not subject to any disqualification under this Act. En. S.M. 1974, c. 7, s. 1. 

	TR
	Subdivision II 

	TR
	DISQUALIFICATION AfHl FORFEITURE OF SEAT 

	I ,l,\ -,1_,.1 ,g 
	I ,l,\ -,1_,.1 ,g 
	~er"o"" dh C\ua\,f\ed.. 

	·J1 k,n 
	·J1 k,n 
	4-7 
	Subject 
	to 
	sections 
	48 
	and 
	49, none 
	of 
	the 
	following 
	persons 
	is 

	TR
	q1ualified to sit or act as, p,ality; that is to say: 
	or 
	remain 
	a 
	member of, the council of 
	a 
	munici­

	TR
	(a) A judge of any County Court, the Court of Queen's Bench, or The Court of Appeal. 

	e 
	e 
	(b) A magistrate or justice of the peace. 

	ich a 
	ich a 
	(c) Repealed, S.M. 1977, c. 22, s. 7. 

	TR
	(d) A constable of any municipality. 

	with­tered 
	with­tered 
	(e) An assessor, collector, treasurer, clerk, ployee of the municipality. 
	or other paid official 
	or 
	em­

	' e or 
	' e or 
	(f) Repealed, S.M. 1977, c. 22, s. 7. (g) Repealed, S.M. 1977, c. 22, s. 7. 

	TR
	(h) A surety for an officer or an employee of the municipality. 

	TR
	(i) A person who is an undischarged bankrupt or insolvent in the meaning of the Bankruptcy Act (Canada). 

	TR
	(j) A member of the council of another municipality. 

	cil or 
	cil or 
	(k) A member of the Senate or House of Commons of the Parliament of Canada. 

	h,•;ith 
	h,•;ith 
	(l) A person who has another municipality. 
	been nominated 
	as 
	a 
	member of the council of 

	TR
	(m) Subject to section 49, any person who, directly 
	or indirectly, alone 

	,1iUts, 
	,1iUts, 
	or with any other, by himself or by the interposition of any trustee or third 

	rd.ings ge at leged Local 
	rd.ings ge at leged Local 
	party, holds or enjoys, undertakes or executes, or has an interest in any contract or agreement, expressed or implied, with or for the municipality or any officer of the municipality on its behalf, for which money of the municipality is, or is to be, paid to or for him, or on his behalf, or for his benefit. 

	Mem­
	Mem­

	ct. 
	ct. 


	(D) Any person who. having been convicted of an offence under any 
	(D) Any person who. having been convicted of an offence under any 
	provision of this Act. or any other Act, has not paid any fine imposed upon him for commission of the offence. 
	(o) A person who, subsequent to his election as rr.ayor or reeve, or alder man or councillor, as the case may be. ceases to be, or to be deemed to be, 
	under this Di\'ision 
	(i) 
	(i) 
	(i) 
	a resident of the municipality; or 

	(ii) 
	(ii) 
	in the case of an alderman or councillor in a municipality divided Into wards, a resident of the ward that he was elected to 


	represent. S.'\f. 1970. c. 100, s. 47.
	Am. S.M. 1972. c. 22. s. 9; Am. S.M. 1976, c. 39, s. 4: Am. S.M. 1977. c. 22. s. 7. See R.S.~. ]954, c. 173, s. 303(1); am. S.M. 1964, (1st Sess.), c. 31, s. 4; 
	am. 
	Election to two offices invalid. 48 (1) Ko person is eligible for nomination for, election as, or to be, both mayor and alderman, or both reeve and councillor, and no pe-rson is eligible for election as alderman or councillor in more than one ward. 
	See R.S.llt. 1954, c. 173, s. 303(2), (3), (4); am. W.C. 10(2); :,m. 
	Repealed by S.M. 1976, c. 39, s. 5. 
	48 (2) 
	Restriction of eligibility of councillors. 48 (3) No member of council is eligible to be nominated for, or to be elected as, mayor or reeve, at a by-election, being an election other than a 
	regular election. unless he has. at least 2 weeks before nomination day, resigned his seat on the council, to take effect on the day previous to election day. by delivery to the clerk of his resignation in writing signed by him. 
	S.M. 1970, c. 100, s. 48; Am. S.M. 1976. c. 119, s. 6. See R.S.111. 1954, c. 173. s. 117; am. 
	Am. S.M. 1972, c. 22, s. JO: Am. S.M. 1976, c. 39, ss. 5 -6. Note: Tenure of Office of Substituted Member -See ~ec. 103 et seq. 
	Contracts which do not invalidate membership of councils. 49 (1) Nothing herein renders any person ineligible to be nominated for, 
	or elected as a member of the council, or disqualifies him being or remaining a member of, or from sitting or voting in, the council by reason only of his being a person 
	(a) 
	(a) 
	(a) 
	who, previous to the time of his nomination, or of his appointment to the council, 

	(i) 
	(i) 
	has given a mortgage on land to the municipality; or 

	(ii) 
	(ii) 
	has purchased land under an agreement for sale from the muni· c:ipality; or 


	(iii) has leased land from the municipality; or 

	(b) 
	(b) 
	(b) 
	(b) 
	who, previous to the time of his nomination, became a le~see from, or a tenant of, the municipality under a lease or tenancy agreement 1hat continues after his election, whether by formal renewal or not; 

	(c) 
	(c) 
	who purchases from the municipality seed grain, fodder, or motive fuel under this Act, or any other Act; or 


	(d) 
	(d) 
	who enters inlo a contract wilh U1e municipality for the supply, pro­vision, or sale to hinj of a utility, service, or article of merchandise administered, provided, or sold by the municipality; or 

	(e) 
	(e) 
	who enters into a contract with the municipality for payment of sewer or water rates or rents, or for the installation by the municipality of sewer or water connections or appliances; or 

	(f) 
	(f) 
	w:ho enters into a contract with the municipality for the construction for himself, together with other persons, of any local improvement by the municipality; or 

	(g) 
	(g) 
	who makes with the municipality a contract or agreement for the pro,·ision of a temporary place of reception for persons infected with any contagious disease or disease dangerous to the public health, under The Public Health Act, or for supplies for such a place; or 

	(h) 
	(h) 
	who is the proprietor of, or otherwise interested in, a newsp;,per or other periodical publication in which official notices or advertisements by the municipality are inserted, or which is subscribed for by the munici­pality, unless the notices or advertisements or subscriptions are paid for at rates greater than usual rates; or 

	(i) 
	(i) 
	whose property or any part thereof is wholly or putially exempt from taxation, whether the exemption is statutory or founded on an agreement with 1tbe municipality or on a by-law; or 

	(j) 
	(j) 
	who is the bolder of bonds or debentures of the municipality; or 

	(k) 
	(k) 
	who is a contractor for the loan of money, or of ~ecurities for the payment of money, to the municipality, after public ,competition, or who purchases or becomes the holder of securities of the municipality, on terms common to all persons; or 

	(I) 
	(I) 
	not being an employee, servant, or agent of the municipality, who recei,.-es from his employer remuneration for services or out-of-pocket expenses the cost of which is defrayed, in whole or in part, directly or indirectly, from grants made to his employer by the municipality; or 


	(rn} who receives, or has received, or agreed to receive, compensation with 1respect to any property expropriated from him by the municipality; or 
	(n) who is a party to or a shareholder or agent in a corporation that is a party to a contract approved by resolution under subsection (2.1}. 
	Am. S.M. 1971, c. 27, s. 4; S.M. 1971, c. Bl, s. I; Am. S.M. 1976, c. 39. s. 7 & c. 60, s. 2. 
	Am. S.M. 1971, c. 27, s. 4; S.M. 1971, c. Bl, s. I; Am. S.M. 1976, c. 39. s. 7 & c. 60, s. 2. 

	Shareholde·rs in corporations excepted. 
	49 (2) No person, while a member of the council of a municipality, i.• disqualiiied from holding office by reason of his being a shareholder in a corporation having dealings or contracts with the municipality, unless, 
	(a) 
	(a) 
	(a) 
	directly or indirectly, he owns, or is entitled to a beneficial interest in, twenty-five per cent or more of the issued capital stock of the corporation; or 

	(b) 
	(b) 
	hE~ is manager, managing director or other director, general manager, or se,crctary, thereof, or other similar senior or executive official thereof. or devotes his whole time, or the major portion of his t'ime, to the direction 


	of the affairs of the corporation; and 
	(c) the dealings or contracts mentioned herein involve considerations or amounts exceeding in the aggregate more than one thousand dollars in any o.ne year: 
	See W.C. s. 12(1) (a); am. 
	See W.C. s. 12(1) (a); am. 

	A1>proval of certain contrad1. 
	49 (2.1) The council of a municipality may, by resolution, approve a contract be,tween a municipality and a member of the council or a corporation in which a member of the council is a shareholder or a corporation for whom a member o_f the council is an agent, if 
	(a) 
	(a) 
	(a) 
	(a) 
	a copy of the resolution was published and posted up in the munici­pality at least 7 days before it is passed; 

	(b) 
	(b) 
	where the contract involves the purchase of goods and services or either .bY the municipality, the value of the consideration passing to the member of the council or the corpora.tion under the contract does not exceed $100.00 or the contract was let on tender and the tender of the member of the council or the corporation is the lowest; 

	(c) 
	(c) 
	where the contract involves the sale of goods and services or either by the municipality, the value of the consideration passing to the municipality under the contract does not exceed $100.00 or the contract was Jet on tender and the tender of the member of the council or the 


	corporation is the highest; and 

	(d) the member of council does not vote on the resolution; and -the municipality shall send a copy of the resolution to the minister within 
	7 days after it is passed. En. S.M. 1976, c. 60, s. 3. 
	7 days after it is passed. En. S.M. 1976, c. 60, s. 3. 
	Voting by certain memben prohibited. ,19 (3) No member of the council of a municipality who 0\\1lS or hz.s a beneficial interest in more than five per cent of the capital stock of a corpon• 
	tion haYing dealings or contracts with the municipality shall vote ill the council or any committee thereof on any question affecting that corporation; and no member of the council of a municipality who has entered into any mortgage, agreement for sale, lease, purchase, or contract to which subsection (l) applies is entitled to vote in the 
	council or any committee thereof on any question affecting the mortgage, agreement for sale, lease, purchase, or contract . 
	Proprietor of newspaper prohibited from voting. 
	49 (.-,) No person who is a proprietor of, o~ otberwi~c interested. in, a newspaper or other periodical publication to which clause (h) of sub~ection (1) applies shall vote/ in the council or any committee thereof upon any question .affecting his dealings with the 
	municipality. 
	Voting by persons whose property is exempt prohibited. 49 (5) No person whose property is e:tempt from tax2tion as pro·,ided ill clause (i) of subsection (1) shall vote in the 'council or anycommittee tnereof on any question affecting that 
	property 
	Violator lo forfeit seat. 49 (6) A:ny member of council who \·iolates any provision of subsection (3), (4), or (5) forfeits his seat ill the council 
	1 the 
	of 
	), 

	Offence. 
	49 (6.1) E:very member of council who violates or contravenes any provision of subsection (3), (4), or (5), is guilty of an offence and liable, upon summary conviction, to a fine of not more than three hundred dollars and in default of payment to imprisonment for a period of not more than six months. 
	En. S.M. 1972, c. 41, s. 1. 
	En. S.M. 1972, c. 41, s. 1. 
	Note: Election Petition to Unseat -See sec. 151 -The Local Authorities 
	Election Act. 

	Contr;;cts by members with the municipality void. 
	49 (7) Where a member of the council of a municipality, either in his own name or in the name of another, and either alone or jointly with another, enters into a contract or transaction of any kind, or makes a purchase or sale, by reason of which he is disqualified from holding that office, the contract, transaction, purchase, or sale, unless it is one permitted by this Act, is void in any action thereon against the municipality; and in addition thereto, the member is guilty of an offence. 
	S.M. 1970. c. 100, s. 49; Am. S.M. 1971, c. 27, s. 4; S.M. 1971, c. 81, ss. l & 2; Am. S.M. 1972, c. 41. s. l; S.M. 1974, c. 33, s. 5. See W.C. s. 13; am. R.S.M. 1954, c. 173, s. 304; am; Arn. S.M. 1976, c. 39, s. 7 & C. 60, SS. 2 & 3. 
	S.M. 1970. c. 100, s. 49; Am. S.M. 1971, c. 27, s. 4; S.M. 1971, c. 81, ss. l & 2; Am. S.M. 1972, c. 41. s. l; S.M. 1974, c. 33, s. 5. See W.C. s. 13; am. R.S.M. 1954, c. 173, s. 304; am; Arn. S.M. 1976, c. 39, s. 7 & C. 60, SS. 2 & 3. 

	Forfeiture on conviction or iudgment. 
	50 (1) Any member of council 
	(a) 
	(a) 
	(a) 
	w:ho is convicted of an offence under subsection (6.1) of s<>ction 49, or under &ection 124, or under section 112 of the Criminal Code (Can2cla); or 

	(b) 
	(b) 
	who is c:onYicted of an indictable offence, upon co,nviction of whi~h a pe•rson is liable to imprisonment for five or more years; or 

	(c) 
	(c) 
	against whom a judgment is obtained in a civil a.ction under section 12:4; or 

	(d) 
	(d) 
	against whom any com·iction mentioned in clause (a) or (b) or judg­


	ment mentioned in clause (c) is upheld or confirmed by a judgment on an appeal; 
	shall not aittend in the capacity of a member of the counc:il, or sit or vote at, any meeting of the council or meeting of a committee of the council or perform any duty ,or function or exercise any right or privilege of a member of the council until the conviction or judgment is quashed, reversed or set aside on appeal or by prerogative writ; and 
	(e) 
	(e) 
	(e) 
	where there is no appeal permitted from the conviction or judgment he~ forfeits his seat on the council as of the day of the con\'iction or on which the judgment is delivered; and 

	(f) 
	(f) 
	where no appeal against the conviction or judgment is commenced within thirty days after the day of the convicticin or on which the judgment was delivered, he forfeits his seat on the council as of the thirty-first day after the day of the conviction or on which the judgment was delivered. 


	En. S.M. 1972, c. 41, s. 2. 
	En. S.M. 1972, c. 41, s. 2. 

	No stay olf forfeiture. 
	50 (2) No court shall give any order that would have ·the effect of staying or delaying the application or effect of subsection (1). En. S.M. 1972, c. 41, s. 2. 
	Vacating of seats by crime, insolvency, absenee, etc. 
	Vacating of seats by crime, insolvency, absenee, etc. 
	66 Where, after the election of a persoll as member of a council of a municipality, he 
	(a) 
	(a) 
	(a) 
	Repealed, S.M. 1972, c. 41, s. 4. 

	(b) 
	(b) 
	Repealed, S.M. 1971, c. 27, s. 10. {c) fails, except where prohibited from attending under section 50, to 


	attend three consecutive regular meetings of the council without being authorized so to do by a resolution of the coundl entered in ifs n:_.:,wtes; or 
	(d) becomes. under section 46 or 47, disqualified f or election as, or to be or remain, a member of the council; 

	he thereby forfeits his seat on the council 
	SM. 1970, c. 100, s. 66; Am. S.M. 1971, c. 27, s. 10; Am. 5.M. 1972, c. 41, s. 4. See R.S.M. 1954, c. 173, s. 281; am. S.M. 1955, c. 46, s. JO; am. Note: Disqualification of Person to be Member -See secs. 46 and 47. Meaning of "liable to" -See Rex. vs. Robinson ()951) S.C.R. 5l2. 
	SM. 1970, c. 100, s. 66; Am. S.M. 1971, c. 27, s. 10; Am. 5.M. 1972, c. 41, s. 4. See R.S.M. 1954, c. 173, s. 281; am. S.M. 1955, c. 46, s. JO; am. Note: Disqualification of Person to be Member -See secs. 46 and 47. Meaning of "liable to" -See Rex. vs. Robinson ()951) S.C.R. 5l2. 

	Res,)lution on forfeiture for non-attendance. 
	66.1 (1) Where a member forfeits his seat under clause 66 {c), the council of the municipality may, by resolution, request tbe minister to declare that the member has forfeited his seat and that the scat is vacant. 
	En. S.M. J977, c. 22, s. 10. 
	En. S.M. J977, c. 22, s. 10. 

	Declaration by minister. 
	66.1 (2) Upon receiving a request from the council of a municipality to declare 
	66.1 (2) Upon receiving a request from the council of a municipality to declare 
	that a member has forfeited his seat under cJause 66 (c) and that the seat is 
	vacamt, the minister may, without any notice to the member and without holding any hearing, make the declaration and thereupon he shall notify the municipality of his declaration and shall send a copy of the notice by registered mail to the member addressed to his address as shown in the records of the municipality. 
	En. S.M. 1977, c. 22, s. 10. 
	En. S.M. 1977, c. 22, s. 10. 

	Finlllity of declaration. 
	66.1 (3) Any member of the council of the municipality, or the member who has been declared to have forfeited his seat, may appeal a declaration made under subsection (2) to the County Court of the Cou:nty Court District in which the municipality or any part thereof is situated within 30 days of the date the ded aration was made, and, if the declaration is not appealed within that time, 
	it is final and binding -on -an persons. En. S.M. 1977, c. 22, s. 10. 
	Riglht lo take election petition. 

	66.1 (4) Nothing in this section prevents a person from proceeding to unseat 
	66.1 (4) Nothing in this section prevents a person from proceeding to unseat 
	a member who has forfeited his seat under clause 61l (c) by an election petition. En. S.M. 1977, c. 22, s. 10. 
	Where court to declare seat vacant. 67 (1) Where in any proceeding a court ilnds tlhat a member of a council has forfeited his seat or is disqualified from holding his seat, 
	(a) 
	(a) 
	(a) 
	(a) 
	where there is no appeal permitted from the finding, the seat is there­upon vacant; and 

	(b) 
	(b) 
	where no appeal against the finding is commenced within thirty days after the finding was handed down, the seat is vacant as of the thirty-


	first day after the day on which the finding \\'as handed down. En. S.M. 1972, c. 41, s. 5. • 

	Declaration of vacancy on conviction. 
	67 (2) Where a member of council forfeits his scat under section 50. the seat is ipso facto \'a,ant. En. S.M. J972. c. 41. s. 5. 
	Disclaimer by member. 
	6! (3) Where a member of council does any act or thing for which he forfeits lJ.!s se_at, o~ for which. ~e becomes disqualified from holding his seat, he may dts:la1m his seat by filing with the clerk of the municipality a disdaimer in 
	wntrng; and thereupon the seat is vacant. 
	En. S.M. 1972. c. 41. s. 5. 
	En. S.M. 1972. c. 41. s. 5. 

	Election petition to unseat member. 
	67 (4) 'Where a member of council does any act or thing for which he forfeits 
	his scat or is di~qualified fr?m l!old~g his seat, and subsections (1) and (2) do 
	not apply and he does not disclaim his seat under subsection (3), proceedin<>s to 
	u_nseat h1_m :may be taken by ~n election petition presented to a judge at" any 
	time <luring the term for which he is elected after the d:;1te of the alleged
	forfeiture or disqualification. 
	En. S.M. 1972. c. 41. s. 5. 
	En. S.M. 1972. c. 41. s. 5. 
	Note: Djsclaimer of Seat after Election -See sec. 186 of The Local 
	Authorities Election Act. Proceedings to Unseat Disqualiified ?>kmber 
	-

	See sec. 151 et seq. of The Local Authorities Election Act. 

	Where counc:il does not have quorum. 
	Where counc:il does not have quorum. 
	67.1 (1) Where the membership of a council is reduced by reason of a member not attending meetings because of the requirements of subse,ction 50 (1) or by vacancies, ca used by any reason, to Jess than the quorum re•quired under any other provisiion of this or any other Act of the Legislature to conduct the business of the council, the minister 
	(a) 
	(a) 
	(a) 
	if he is satisfied that elections will be held to fill the \'acancies within four months of the time the membership was first reduced below the quoirum, may by written order reduce the quorum of the council below the quorum otherwise required, but not below three members, until the -vacancies are filled; or 

	(b) 
	(b) 
	may by his order appoint a temporary administrator for the munici­paliity to act and suspend the powers, duties, rights and authorities of the council and the remaining members of council ·until the \'acancies are filled. 


	En. S.M. 1972, c. 41. s. 6; Am. S.M. 1974, c. 7. s. 3. 
	En. S.M. 1972, c. 41. s. 6; Am. S.M. 1974, c. 7. s. 3. 

	Act on reduc:ed quorum. 
	67.1 (2) "~here the minister reduces the quorum under dause (a) of sub­section (1), the council may conduct business at any meeting at which there are present the 1number of members required to meet the reduced quorum ordered by the minister as though there were present a quorum as required by any other pro\·ision of this Act or any other Act of the Legislature. 
	En. SM. l 972, c. 41. s. 6. 
	En. SM. l 972, c. 41. s. 6. 


	Powers and duties of temporary adm inistrator. 
	Powers and duties of temporary adm inistrator. 
	67.1 (3) A temporary administrator appointed for a municipality under clause (bl of subs~:ction (1) has all the powers, duties, rights and authority of an administrator appointed under section 532 and Subdivision Il[ of Division VI of Part vm, except sections 532 and 546, applies mutatis mutandis to the munici­pality and t:he temporary administrator. 
	En. S.M. 1972, c. 41, s. 6. 
	En. S.M. 1972, c. 41, s. 6. 
	Council not qualified to act. 
	67.1 (4) While an order made under clause (b) of subsection (1) is in force respecting a municipality, the council is not qualified to act for, or on behalf of, the municipality, or to exer<:ise any of the functions, powers or authority ve~1ed in councils under this or any other Act of the Legislnture, and all c,Wci>rs and employees of the municipality arc subject t.o the control of tr.e tr-mp0rary administrator. 
	En. S.M. 1972. c. 41, s. 6. 
	Revocation of order. 
	67.1 (S) \\'here the minister revokes an order made under subsection (1), the council of the municipality in respect of which the order was made shall resume the performance of its duties and the exercise of its powers, rights and authority in accordance with the other provisions of this Act. 
	En. S.M. 1972. c. 41. s. 6; Am. S.M. 1974, c. 7, s. 3. 
	Any member may resign. 68 (1) Any member of a council may resign his seat as such a member. 
	68 (2) Repealed by S.M. 1976, c. 39, s. 10. 
	Form of resignation• • 68 (3) A resignation by a member of a council under subsection (1) shall be in writing, dated, and signed by the member; and shall be delivered to the 
	clerk. 
	Am. S.M. 1976, c. 39, s. 11. 
	When resignation effective. 68 (4) Except as provided in subsection 4S (3), a resignation under subsection 
	(1) takes effect from the time of its receipt by the clerk of the municipality. 
	S.M. 1970. c. JOO. s. 68; Am. S.M. 1972, c. 22, s. 13; Am. S.M. 1976. c. 39, s. 12. See R.S.M. 1954, c. 173. s. 283; om; Am. S.M. 1976, c. 39. ss. JO · 12. 
	lnleres!E,d merr.bers c:nb:fr:! frc,m de!>ate. 123 (1) No memb<'r of a council shall lake part in the dbrnislon of, or vote on, any question in which he has a personal and pt,t:.in;ary in!erest be• yond his interest as an ordinary ratepayer. 
	F.i,ceplion. 123 (2) Subsection (1) does not apply to the appointment of a or acting head of the council or to the naming of the members of committees. S.M. 1970, c. 100, s. 123. 
	ch3in-.an 

	See R.S.M. 1954, c. 173, s. 326; am. 
	Note: Voting on Contracts when Interested -See ~ecs. 47(m ). 49, 123. 
	Making or approval of expenditures an offence. 124 (1) Any member of the council of a municipality who 
	(a) expends or the expenditure of any moneys of the munlci• pality without having first been empower1~d so to do by by-law or resolu­tion of the council passed under the autho1;ty of an Act of the Legislature; 
	authoriz.es 

	or 
	(b) accepts, or votes in favour of paying to any person, including a member of the council, any ::mount not ~uthorized by this Act or any other Act, or any amount for any purpose greater than is permitted by this Act or 
	any other Act; is guilty of an offence, and for each such offence is liable, on summary con• viction, to a fine of not more than five hundred dollars ~nd, In default of payment, to imprisonment for not more than sL" months. 
	See S.M. 1960, c. 44, s. 2; S.:>f. 1953, c. 49, s. 8; am. 

	Civil liability. 
	124 (2) A member of council who commits an offence under subsection (1) is, in addition to any penalty he may incur under that subsection, liable to the municipality for the full amount of the expenditure or payment in a civil action iinstituted against him by the municipality or by any ratepayer thereof on behalf of, and for the benefit of, the municipality. 
	See S.M. 1963, c. 49, s. 8; am. Note: Bribery of Member of Municipal Council or Officer of Municipality -See sec. 104 of the Criminal Code (Canada). 
	See S.M. 1963, c. 49, s. 8; am. Note: Bribery of Member of Municipal Council or Officer of Municipality -See sec. 104 of the Criminal Code (Canada). 

	Certain exceptions. 
	124 (3) Clause (a) of subsection (1) does not apply 
	(a) 
	(a) 
	(a) 
	to any case where the expenditure of an amount not exceeding ~even hundred and fifty dollars is necessary and urgent 

	(i) 
	(i) 
	(i) 
	to repair any public work of the municipality; or 

	(ii) 
	(ii) 
	for aiding any person in need within the municipality; or 


	(b) 
	(b) 
	to an expenditure made in respect of a civil disaster where, under The Civil Defence Act, a proclamation has issued proclaiming that a state of civil disaster exists in an area that comprises c,r includes the nmnicl­pality, or that part thereof in respect of which the e,xpenditure is made; or 

	(c) 
	(c) 
	to any expenditure required to meet regular recurring periodic obliga­tions for the payment of which council has given prior general authority. Am. S.M. 1971, c. 27, s. 16. See S.M. 1959, (2nd Sess.), c. 40, s". 1; am. 


	Authorization. ' 124 (4) An expenditure shall not be made in a case to which subsection (3) applies, unless, before the expenditure is made, the head of the council aul horizes the expenditure. 
	S.M. 1970, c. 100, s. 124; Am. S.M. 1971, c. 27, s. 16. See R.S.JI.!. 1954, c. 173, ss. 305(1), (3), (4); am. 
	S.M. 1970, c. 100, s. 124; Am. S.M. 1971, c. 27, s. 16. See R.S.JI.!. 1954, c. 173, ss. 305(1), (3), (4); am. 
	APPENDIX B 

	GREAT BRITAIN 
	NATIONAL CODE OF LOCAL GOVERNMENT CO'NDUCT 
	NATIONAL CODE OF LOCAL GOVERNMENT CO'NDUCT 
	This Code is a guide for all councillors elected or co-opted to local authorities in England, Wales and Scotland. It supplements both the law enacted by rarliament and the Standing Orders made by individual councils. rt has been agreed by the Associations representing local authornties in all three countries and by the Government. 
	CONTENTS 
	I. Law, Standing Orders and National Code 
	2. Public duty and private interest 
	J. Disclosure ofpecuniary and other interests 
	4. Membership and chairmanship ofcouncil committees and sub-committees s:. Councillors and officers 
	6. 
	6. 
	6. 
	Use of confidential and private information 

	7. 
	7. 
	Gifts and hospitality 

	8. 
	8. 
	Expenses and allowances 

	9. 
	9. 
	Use of council facilities 


	II. LAW, STANDING ORDERS AND NATIONAL CODE Make sure that you fully understand the rules of conduct which the law, Standing Orders and the national code require you to follow. It is your personal responsibility to apply their requirements on every relevant occasion. Seek any advice about them that you need from your council's appropriate senior officer or from your own legal adviser. 
	2. PUBLIC DUTY AND PRIVATE INTmEST 
	(i) 
	(i) 
	(i) 
	Your over-riding duty as a councillor is to the whole local community. 

	(ii) 
	(ii) 
	You have a special duty to your own constitu1:nts, including those who tlid not vote for you. 


	(iii) Whenever you have a private or personal interest in any question which councillors have to decide, you must not do anything to let that interest in0ucnce the decision. 
	(iv) 
	(iv) 
	(iv) 
	Do nothing as a councillor which you could non justify to the public. 

	(v) 
	(v) 
	The reputation of your council, and of your party if you belong to one, depends on your conduct and what the public believes about your conduct. 

	(vi) 
	(vi) 
	It is not enough to avoid actual impropriety; you should at all times avoid any occasion for suspicion or the appearance of improper conduct. 


	3. DISCLOSURE OF PECUNIARY AND OTHER INTIJRESTS 
	(i) 
	(i) 
	(i) 
	The law makes specific provision requiring you ,o disclose pecuniary interests, direct and indirect. But interests which are-not pecuniary can be just as important. Kinship, friendship, membership of ,an association, society, or trade union, trusteeship and many other kinds of relationship can sometil"(leS influence your judgement and give the imprcssio.n that you might be acting for p,·r,unaf 11w1i vc,. /1. good tc,t is tu ask yourself whether others would think , that the interest is ofa kind to make this

	(ii) 
	(ii) 
	The principles about disclosure of interest should be borne in mind in your unofficial relations with other councillors-at party group meetings, or other informal occasions no less scrupulously than at formal meetings of the council, its committees and sub-committees. 


	4. MEMDERSHIP AND CHAIRMANSHIP OF COUNCIL COMMITTEES AND Sun-COMMITTEES 
	(i) 
	(i) 
	(i) 
	You, or some firm or body with which you are personally connected, may have professional business or personal interests within the area for which the council is rcspon5iblc; such interests may be sub:stantial and closely related to !he work of one or more of the council's committees or sub-committees, concerned with (say) planning or developing land, council housing, personnel matters or the letting of contracts for supplies, services or works. Before seeking or accepting membership of any such committee or

	(a) 
	(a) 
	in disclosing an interest so often that you couild be of little value to the committee or sub-committee, or (b) in weakening public confidence in the impartiality of the committee or sub-committee. 

	(ii) 
	(ii) 
	You should not seek or accept the chairmanship of a committee or sub-committee whose business is closely related to a substantial interest or range of interests of yourself or of any body with which you are associated. 


	5. COUNCILLORS AND O FFICERS 
	(i) 
	(i) 
	(i) 
	Both councillors and officers are servants of the public, and they are indispensable to one another. But their responsibililties are distinct. Councillors arc responsible to the electorate and serve only so long as their term of office lasts. Officers are responsible to the council and are permanently appointed. An officer's job is to give advice to councillors and the council, and to carry out the council's work under the direction and control of the council and its committees. 

	(ii) 
	(ii) 
	Mutual respect between councillors and officers is essential to good local government. Close personal familiarity between individual councillor and officer can damage this relationship and. prove embarrassing to other councillors and officers. 


	(iii) If you are called upon to take part in appc,inting an officer, the only question you should consider is which candidate would best serve the whole council. You should not let your personal or political preferences influence your judgment. You should not canvass the support of colleagues for any candidate and you should resist any attempt by others to canvass yours. 
	6. 
	6. 
	6. 
	USE 01' CONFIDfNTIAL AND PRIVATE INFORMATION As a councillor you necessarily acquire much information that has not yet been made public and is still confidential. It is a grave betrayal of trust to use confidential information for the personal advantage of yourself or of anyone known to you. 

	7. 
	7. 
	GIFTS AND HOSPITALITY Treat with extreme caution any offer or gift, favour or hospitality that is made to you personally. The person or organisati~m making the offer may be doing or seeking to do business with the council_, or may bapplying_ lo the council for planning permission or some other kind of decJS1on. Working lunches and other social occasions arranged or authorised by the council or by one of its committees or sub-committees may be a proper way of doing business, provided that no extravagance is 
	7 



	avoiding the risk of damage to public confidence .. in local _government. The receipt or offer of gifts should be reported to the chi1:f executive. 
	8. EXPENSES AND ALLOWANCES 
	There are rules entitling you to claim expenses and allowances in connection with your duties as a councillor. These rules should be scrupulously observed. 
	9. USE OF CoUNCIL FAC!LlllES Make sure that any facilities-such as transport, stationery, or secretarial 
	services-provided by the council for your use in your duties as a councillor are used strictly for those duties and for no other purpose. 








