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CHAPTER 1: INTRODUCTION

When ceowners of Manitobaland need or want to terminate their@enership, but they cannot
agree on the dissolution of their-onershipss. 1826 of The Law of Property Agprovidethem
with two potentialremediespartition, a judicial order physically dividing the-owned property
between the cowners, angale, a judicial order of sale of the-oaned property and division of
the proceeds of sale between theoemers.

Theorigins of thesesectiongdate back tahreestatutes passed by the Parliament of Englatite
first in 15392 followed by a seconéh 1540% and a third in 1868.All three English statute
becamdaw in Manitoba in187C, until 1878 whenthe Legislative Assemblgf Manitobaenacted
its own legislative scheme known @ike Partition Act. This statuteunderwent a number of
legislative changes over the next several decades, including a esgeamendmentf the
legislation n 1939% which introducedthe provisions that are novepresented iThe Law of
Property Act

A comparison of the 187Bartition Act contained iMAppendix A,and the current sections Die
Law of Property Agtss. 1826, reveals sweeping changes having been thoatie legislation over
the yearsGone ardghe sections of the 1878 Act dealing wittocedurd, costs?, practicé?, and
the effect of the court order of partition or slelowever tvo of thekey sections of the 1878 Act,

1 Historically, there were four types of-@avnership of land: cparcenary, tenancy by the entireties, joint tenancy,

and tenancy in commoR.o-parcenary cawnership occurs or occurred when, by the rules of male primogeniture or
custombased local rulesn the absence of a male heir, land descended to two or more persons, who were usually

daughters. See John Ilrvine, iA House Divided: Access t

Mani tobaod (2011) 35 :parcendesare ihaied in 2 2(1§ of th&artit®ori & Prop€rty Acbf
British Columbia, s 2 of thPartition Actof Ontario, s 4 of th@artition Actof Nova Scotia, and s 19 of tieal
Property Actof Prince Edward Islantsee Appendix B).

A tenancy by the entireties fAarises or arose by a
described as fian unbreakable joint tenancy. 0 See
Partition and SaleReport #23 (1977 online: <www.alri.ualberta.ca/wpontent/uploads/2020/03/fr023.pdf1> [AB
Report]. See also Robert Megarry & Sir William Watdlke Law of Real Propert2nd ed (London: Stevens and
Sons Ltd., 1959) at 43233.

Rights to freehold or leasehold estatesaan be shared concurrently, with two or more people sharing them, via a

joint tenancy or tenancy in common. See Robert ChambkesEssentials of Canadian Law: The Law of Property
(Toronto: Irwin Law Inc., 2021) at 83.

While coparcenary and tenancy e entireties cmwnership may be possible in Manitoba, as far as the
Commission has been able to determine, no land has ever beenwneath Tenancy in common and joint tenancy
co-ownership, on the other hand, remain commonplace.

2RSM 1987, c L90 [NB LPA].

3 An Act for Joint Tenants and Tenants in Comifidik), 1539 31 Henry VIII, ¢ 1.

4 Joint Tenants for Life or Yea(s/K), 1540,32 Henry VIII, ¢ 32.

5 An Act to amend the Law relating to PartitifuK), 1868 31, 32 Vict, ¢ 40.

5 The cutoff date fa the reception of English law by Manitoba is July 15, 1870.35eeE. Cot e, @A The
Engl i sH97D) a5l &Alta L Rev 29 at 90.

7 SM 1878, ¢ 6Partition Aci.

8An Act to amend AThSM1939, w500f Property Act o

9 Partition Act, supranote 7, ss. IWII, XI -XVIILI.

01bid, s XXVI.

2 bid, s XXV.

2 1bid, s5 XXXXIV.
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which establishét he Court s aut hor i t%¥andwhichestablisheéthe par t i
right of persons interested in land to seek an order of partition or sale from th& Genrain

largely intactin current ss. 19(1) and 20(Blthough with a significant change in s. 19(1), which

is addresseth Chapter3 of this Paper).

Sectiors 18-26 of The Law of Property Aaiutline some of he key components of partition and

sale proceedingsmamely, the major actors and their rights under thetAetpowers of the Court

in conducting partition or sale proceedings, and the duties owed by the Court to the various actors

in the processThemajoractors in partition ashsale proceedings includedividuals bringing the

action for partition or sale d&nd", individuals who may be compelléd make partition or sale

of land'®, and other individualsvho are not necessarily parties to the action, but who have some

type of interestinthé and t hat i s t he subjectblané .}’ tn addifion tohe act
delineating the rights of these individuass, 18-26 of the Actset outhe powerf the Court and

the diutiesit owes to these actors various unique circumstancedsor instance, these sections
addresgartition and sale proceedings involving interested pesseith homestead rights in the

subject landinterested persons who are missing or deceased, minor or mentally incompetent
parties or interested persons, gradies or interested persons witlifa estatean the subjeckand®
Complementingss. 386 i s Rule 66 of the CioQBt&Rwlf ewhuiecehn ¢
establishesertainprocedural guidelines fgrartition and sale matters.

In this Paper,ite Commissiortontemplates whether tloarrent version of ss. 136 of The Law

of Property Acand the complementary QB Rukdequatehaddresshe partition and sale of land

in Manitoba, or whether these sectiorend rulesare in need of reform. Specifically, the
Commission contemplates whether the Act or Rules reduitber specification, elaboration,
modernizationor simplification to betterreflect the current realities of Manitoba and to better
guideand supporManitobans through an inhetgncomplicated legaprocessin particular, the
Commission contemplates whether the Act and Rules should be amended to more clearly address
who can bring action for and who may be compelled to make pantitisale of land in Manitoba,
andto touch uporadditional unique circumstances in which partition or sale proceedings may be
brought, such as wheencumbrance holders are involved, where parties have contracted out of
the right to apply for partition and sale, whelispositions are pending paralkl proceedings
under other Acteetc The Commission also explores whether the Act or Rules should be amended
to provide additionapractical andprocedural guidance to applicantith respect tdiling and
service requirement$o better inform parties drinterested persons as to the effects that oaders
partition or salemay have on them, teeflect current societal attitudes anecent statutory
amendmentsand to otherwise simplify the process.

Blbid, s 1lI.

¥ 1bid, s V.

IS MB LPA, supranote 2 at ss 19(2), 20(1).
16 1bid, ss 19(1), 19(2).

17 See, e.gid, ss 21(1), 22(2), 23(1).

18 bid, ss 21(1)26.



The Commission will addressdbequestiors with refelrence to the statutory legislation providing
for partition and sale in the other provinces of Cartdttae provincial and territorial partition and
sale court rule, as well as the relevant Canadian case?latwill also rely on three relatively
recent law reform reports dealing with partition and salélberta, Saskatchewan and British
Columbia:Partition and Sale Report No. 23, publisheby the Institute of Law Research and
Reform, University of Alberta? (the /AB Report), Proposals for a New Partition and Sale Act,
published bythe Law Rebrm Commission of Saskatchew#r(the iSK Repord), andReport on
Partition of Property ActReport No. 68, published e British ColumbiaLaw Instituteé* (the
ABC Repord). Each of theseeports make recommendations which were intended to shape new
partition and sale legislation in these provinces, with th&aeasewan and British Columbia
reports including actual drafts of thegislation envisioned in theports With reference to these
reports andhelegislation in otler provincesthe Commission asks the questicanTheLaw of
PropertyAct of Manitobaandthe QB Rulesbe improved?

19 See Appendix B

20 See Appendix C.

21 See Appendix D.

22 AB Report supranote 1.

22The Law Reform Commission of SaskatchewRmposals for a New Partition and Sale A2tine2001), online:
<https://lawreformcommission.sk.ca/Partition_and_Sale_Proposals.pdf> [SK Report].

24 British Columbia Law InstituteReport on the Partition of Property A®eport #68 (March 2012) [BC Report].
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CHAPTER 2: THE CURRENT STATE OF THE LAW

In determiningwh et her MarentActahd®B Rulesareeffectively and appropriately
guiding Manitobans through the legalqeess of partition and saléis important to first gain an
understanding of the relevant sections of the Act and how they compare to the legislatiamrand
rules of the other Canadian provinces and territories.

1. The Law of Property Actss. 1826

As indicated in the previous Chapter, ss263fThe Law of Property Acutline the major actors

in partition and sale proceedings and their rights underAttt, the powers of the Court in
conducting said proceedings, and the duties owed by the Court to the variougradtodifferent
circumstancesdMore specifically, these sections outline whay be compelled to make partition

or sale of lané®, who maybring an action for the partition or sale of lat¥dthe treatment of
individuals who may have anterest inthe subject landandthe powers and duties of tiiourt

in respect of affected partiésUnder s. 18 of the Acfi a c t i$ defimédascda civil proceeding
commenced by a statement of claim or in such other manner as ishedxy the rules of the
cour, A ¢ o usrdefineda s eAtChour t of oORan@fel nadbisdiaiBaedaséih a nd s ,
tenements and hereditaments alhéstats and intereghereing?®

a. Who May be Compelled to Make Partition and Sale of Lan@&

Section 19(1) ofThe Law of Property Agprovides a broadist of individuals who maybe
compelled to make partition or saleaafownedlandin Manitoba This list includes:

19(1) All joint tenants, tenants in common, mortgagees and other creditors having
any lien or charge on, and all persons interested in, to, or out of any land in Manitoba
[ é [emphass added].

Joint tenants and tenants in common are individuals who hold freehold or leasehold estates

concurrently withother peopleThere aretwo main differences between a joint asey and
tenancy in commarfirst, the interests of joint tenamsustbeidenticaf® whereas the interests of
tenants in common cadiffer from each other; and secong@jnt tenants have the right of
survivorship whereas tenants in common do*fBtrsuant to s. 19(1) of the Act, both joint tenants
and tenants in common mag bompelled to make partition or saletloeir co-ownedland. This

is also the case fanortgageeswho holda conditional conveyance oflagal estate or interest in

25MB LPA, supranote 2 at ss 19(1), 19(2).

26 1bid, ss 19(2), 20(1).

27 bid, ss 21(1)26.

28 1bid, s 18.

29 Joint tenancies must be identicafimur di f ferent respects, referred to
unity of possession: all joint tenants must share possession at the same time; (2) unity of interest: all joint tenants
must have the same interest in the right they tamidther; (3) unity of title: all joint tenants must derive their title

from the same instrument; and (4) unity of time: all joint tenants must have acquired their interest at the same time.
See Chamberspupranote 1 at 834.

30When a joint tenant diebgr joint tenancy estate ceases to exist, and accrues to the surviving joint tenant(s),
whereas when a tenant in common dies, her tenancy in common estate becomes an asset of her owritedtate. See
at 83.

as


https://web2.gov.mb.ca/laws/statutes/ccsm/l090f.php#19

co-ownedlandas security for the payment of a d&pand any other creditor having mterest in
co-owned land which acts as a security for the satisfaction of a debt or performance of an
obligation??

Additionally, pursuant to the caten| | pat peesane intérested in, to, or out of any land in
Manitoba&d, s . 19 ( 1) dtenaeanhdi every personin anithaeith some concurrent
legal right to or claim uposubjectand may be compelled to partition or skt land According

to s. 19(2) of the Act, the list in s. 19(hrludes married persons and comnraw partnerswith
homestead righis subject landwhich could not therwisebe disposeddfy t hat per sonos
without their consent, as p&éhe Homesteads Adh other words, s. 19(2) of the Act empowers
the Court to compel a person to partition or sell suliged in which theynavea homestead right,
regardless of whether they consent or Riatving said that, recognizing the negative impacts that
this can have on homestead rights holders, s. 24 of the Act requiésutiein cases of sale, to
determine the value of any rights held by the spouse or coAamogpartner of a party to the action
underThe Homesteads Aand to order the payment of that value to the spouse or cottamon
partner. This payment, accordingst®24, will bar anyurtherright or claim undelhe Homesteads
Act.

b. Who May Bring Action for the Partition or Sale of Land?

Like s. 19(1) of the Act, s. 20(Indicates, quite broadly, thedividuals who are entitled to bring

an action for the partitioor sale of land in Manitobal hes e i ndi vidual s i ncl
interested i n | analgroup sinMa toithatdisieshos, 19(d), as wdll ash
guardians who represent the estates of infants with interests iVéaed. the subject land is held

in joint tenancy or tenancy in common by any of these individuals by virtue of a devise or intestacy,

s. 20(2) of the Act indicates that these individuals may not commence an action until one year after
the death of the testator person dying intestate in whom the land was vested.

Section20(1) states:

20(1) Any person interested in land in Manitoba, or the guardian of the estate of an infant
entitled to the immediate possession of any estate thergimay bring action for #h
partition of the land or for the sale thereof under the directions of the court if the sale is
considered by the court to be more advantagedhe toarties interested [emphasis added].

Of particular note in this section is the use of beddedphrasefient i t 1l ed to t he
possession of any estate thereinod, following
Upon first glance, one might im@ret this section to mean that in order to have standing to bring

an action for partition or sale under the Aarty person interested in land in Manitoba, including

the guardian of the estate of an infantyst haveéboth a concurrent interest in laraswell as a

right to the immediate possé&ss of any estate in that land. This would méaat one would not

have standing if they held a future interest or one which does not give them a right of immediate

31 John A. Yogis, Catherine Cotter & Catherine®@gBar r on6s Can ad i (baupphugeyNYDi ct i onary
Barron's Educational Seri es, Il nc., 2009) sub verbo fimol
#lpidat sub verbo fichargeo.
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possession in said land (i.e. a remainder or reveasy interestalandlordleasehold interest, or
an interest such as a mortgage, judgement debt, charge or lien).

However, as will be demonstrated in Chapter 3 of this Paper, the punctuation and wording of this
section raises questions as to who mayallyt bring an action for partition or sale under the Act.

Readin the mannedescribed abovetandings essentiallyrestrictedto fee simple cawners of

land, which protectstheseco-owners fromattempts by conditional or future interest holders to

unseat them. However, when raadrenarrowly, with more attention being paid to punctuation,

one mayconcludethatwi t hout a comma foll owing the word i
i mmedi at e possessi anodifyoof quaifn gnly thesitnraetiaely toreceding i n 0
wording fAor the guardian of the estate of the
interested in |l and in Manitoba. o Based on thi s
of the estate of an infams required to have both a-cwvnership of concurrent estates and an
entitlement to immediate possession of the subject land in order to bring acpantition or sale

in Manitoba. Allother persons ietested in land in Manitoba woulded onlyto have a concurrent

interest in the subject land. This interpretation results imuah lessrestrictive thresholdfor

standing to brig partition or sale acti@opening the dodior these remedie® co-owners such

as remainderers, reversiondesydlordleaseholders, mortgagees, etc.

As will be discussed in Chapter tBjs interpretation hasden accepted by Manitobauwts and
rejected by other Canadian courts interpreting analogous provisions, causing confusion as to who
may actually bring action fgrartition or sale in Manitoba.

c. Treatment of Missing or Deceased Interested Parties

Section 21 of the Act addresses partition and sale actions involving persons with an interest in the
subject land who hee not been heard of for three years or more, and who may be deceased. In
such cases, s. 21(1) empowers other interested parties to bring an application to the Court to
appoint a guardian to take charge oflio,intheat per
event of that person being dead, agulgectland.t i t | e d
Onceappointed by the Couunder s. 21(1)s. 2X2) vests power in thiguardianto act on behalf

of these interested parties. Any acts bydbardianwill be binding on the absent person and all

others claiming or entitled to claim under or throtiggt person, and are treatedfabey are acts

done by hose persons themselves.

If, upon application to the Court, the guardian or anyonedsted in the estate which they
represent proves that there are reasonable grounds to believe that the absentgereasdgss.

21(3) empowersthe®urt t o deal with the absent (or dec
order payment of the preeds, income or produce of said estate or interest to the person who
would be entitled to it upon the personds dea

In general, s22(1) of the Act empowers theoGrt, upon ordering partition or sale of land in a
given case, to order the execution afcaveyance, transfer or other document by all the proper
parties to give effect to the sale or partition of the land. Section 22(3) refers specifically to cases
involving guardians and interested persons named2d sf the Act, empowering theoGrt to



order that a conveyance, transfer, or other document needed to give effect to the sale or partition
of land in such cases be executedlgyardianappointed under s. 21

d. Treatment of Parties under Disability

Similarly, s. 22(2) of the Act deals specifigaWith actions for partitioror sale of land involving
Apar t i e@sabilityaTdhis gection states:

22(2) Where a party is an infant, a person of unsound mind or a mentally incompetent
person, the court may order that the conveyance, transfer ordottiement be executed

by his or her guardian, committee, administrator, or substitute decision maker for property
appointed undefhe Vulnerable Persons Living with a Mental Disability.Act

Like s. 22(3), s. 22(2) empowers the Court, upon ordegrargtion or sale of land in an action
involving a party under disability, to order that the conveyance, transfer or other document needed
to give effect to the partition or sale be execligtl h e d i s a bepresentagven Accoyding

to s. 22(2), tk interests of an infant, person of unsound mind, or meimatynpetent person may

be represented byguardian, committee, administrator, or substitute decision maker for property
appointed undefhe Vulnerable Persons Living with a Mental Disability.&Section 25 of the

Act makes clear that argpurt-orderedpartition or sale of land in which a party undisability

has an interest is as effectaglainst that partgsit would be for anyother person competent to

act for him or herself.

e. Treatment of Parties with Life Estates

A |life estate i s an fiestate whose duration is
it or that of *®aAomefethenapeyrsonedowho holds a
possession artd enjoy the profit of the estate, but lack[s] the power to make significant alterations

to property [€é€] and to completely al ingtheat e f u
fee simple in reversiod® This means that the grantor of thée lestatewill regain title to the

property upon the death of the life tendirsuant to s. 23(1) dthe Law of PropertAct, where

an action for partition or salevolves a party who has established such a life estet€ourthas
thediscretion to dtermine whether the life estate at issue ought teolikor exempted from an

order of sale. Section 23(1) stipulates that the Court is to exercise this discretion having regard to

the interests of abf the parties.

Where theCourt exercises this discretion so as to grant an wflsale ofa life estate, the
purchaser of the estate wil!/ hold the premise
the estate or interest of the [life] tenant, whether it is to an uretistiare or to the whole or any

part of t heThsponid ceysatizedsirosl 28(2)f the Act, which indicates that all

of the life estate and interest of the life tenant passes to a purchaser upon the sale of sateh an est

33SM 1993, ¢ 29.

Barrondés , supra note 31 at sub verbo flife estateod.
35|bid. In otherwordsfif upon] the granteeds death, the interest in the |
he has specified, to a third party known as the remainderpénsthis way, both the grantee and grantor, or the grantee and the
remainderpersohave a present interest in the same pRealPwpeyf | and. 0 S
AfEstates in Land: Types of Estates:>19Life Estates: Nature of



by the Court undr s. 23(1).The life tenant need not provide a conveyance or release to the
purchaser in order for this to occur.

In such cases, however, the Court also has the discretion, under s. 23(3) of thedkopensate
the life tenant for the reasonable saitsion of the life estate. Section 23(3) provides two options
for such compensation:

23(3) The court maydirect the payment of such sum in gross out of the purchase
money to the person entitled to the estate for lifas may be deemed, upon the principles
applicable to life annuities, a reasonable satisfaction for the estate; odiraaty the
payment to the person entitled of arannual sum or of the income or interest to be
derived from the purchase money or any parthereof, as may seem justand for that
purpose may make such order for the investment or other disposition of the purchase
money or any art thereof as may be necessary [emphasis added].

In any event of sale under the Act, whether the sale ingalliée estate or not. 26 of the Act
provides the @Gurt with the discretion to allow any of the parties interested in the subject land to
bid on the land, owhatever terms thedlirt deems to be reasonable.

2. TheQu e e BanchRules Rule 66

Rule 66 of theQB Rulesoutlines a select few procedural matterslerlying partition and sale
proceedings:

Notice of application

66.01(1) A proceeding for partition or sale of land undée Law of Property Achay be
commenced by notice of application by any person whantitled to compel partition.

By minor

66.01(2) A proceeding for partition or sale by or on behalf of a minor shall be on notice
to the Public Guardian and Trustee.

Service on mortgagee

66.0L(3) A party who applies for partition or sale of land shall serve a copy of the
document by which the proceedings are commenced on every person egistered
interest in the land.

FORM OF JUDGMENT

66.02 A judgment for partition or sale shall be in Form 66A.
PROCEEDS OF SALE

66.03 All money realized in a partition proceeding from a sale of land shall forthwith be
paid into court, and no money shall be distributed or paid out except by ordgrdgea



3. Partition and Sale Legislation across Canada

While all of the provinces and the three territories of Canada have partition and sale cqtftt rules
not all havepartition and saleelatedstatutorylegislationlike Manitoba. The outliers in Canada
without such legislation are Saskatchew@uebecNew Brurswick and the territories.

Despite the Saskatchewan Law Reform Guossion recommending the enactment of partition and
salerelatedstatutorylegislation inthe SK Report ir2001, the general lawoverning partition and

sale in Saskatchewan continues to be contained in the Esglisites received as part of the law

of that provinceAccording to the SK Reporthésestatutes, which are the same English statutes
from which Mani tsalelegflaton pnezergedi(thei satotes afnl839, 1540, and
1868) , Acontinue to be held to be in force by
received statutes mos t3 Snfildrlg the Norphwdsti Teritorigsandt h e p
Nunavut rely on the threEnglish Actsas received law, as is demonstrated in the case law of the
Northwest Territories, which states tfdte Partition Act,L868 is in force in that territory, and is

the statutory basis for an application of partition oe EPresumably, the sametisie for Yukon.
Although,based on recent case laddressing an application for the sale of Fritdappears that

this territory mayalso rely ons. 34 ofthe Judicature A& and Court Rule 46 for sale
proceedingsSection 34 of thdudicature Acttates:

34 When in any cause or matter relattogreal estate or any interest therein it appears
necessary or expedient that the real estate or interest or any part thereof should be sold, the
Court may order it to beold and any party bound by the order and in possession of the
estate or interest, or in receipt of the rents or profits thereof, shall deliver up the possession
or receipt to the purchaser or any other person thereby directed.

Like Yukon, partition and s$a proceedings are governed in Quebec by a broader, local legislative
scheme which is not dedicated strictly to property or partition andeated lawsSpecifically,

in Quebec, the partition or salefu n di v i d e,dr cpowmep property, dgoverned by
articles 838 and 1037 of t Raglaki@is w Pallakidis?d26] of Qu
Q.J. No. 12567, the Quebec Superior Court explained that the rules of partition of undivided
property are contained in these particular articlets bfe CCQ, Abecause the pr
the partition of the property of successions
articles state:

838.If all the heirs agree, partition is made in accordance with the proposal appended to
the final account of the liquidator or is made as they see best.

36 See Appendix C.

37 SK Reportsupranote 23 at 3.

38 See e.gMoss v Zorn[1991] NWTR 141 at 2, [1991] NWTJ No 31 aBeérgmanllinik v llinik, [1998] NWTR

131 at para 23, [1997] NWTJ No 93. In accordance withiNilneavut ActSC 1993, s 29(1), the ordinances and laws
of the Northwest Territories apply edlyan Nunavut.

39 Jones v Duval2018 YKSC 33 at para 1.

40RSY 2002, ¢ 128.

41Y, Rules of Court.



If the heirs disagree, partition may not take place except under the conditions set out in
Chapter Il and in the forms required by the Code of Civil Procedure

[ é]

1037.Indivision [(co-ownership)lends by the partition or alienation of the property.

In the case of partition, the provisions relating to the partition of successions apply, adapted
as required.

However, the act of partition which terminates indivision, other than indivision by
successin, is an act of attribution of the right of ownership.

As alluded toin Article 838,pr t i t i on or sale of fAundivided proc
to article 476 of the Code of Civil Procedundyich isreproducedn Appendix C of this Paper.

Like Saskatchewan and the territories, the 1539 and 1540 Acts of the English legislature may have
been received English law in New Brunswick. However, the 1868 Act is not, given that New

Br un s wi-affiddiesfor theur¢ception of English Law is October 7842 Despite this, New
Brunswick does not have any | ocal statutory e
of partition and sale in the province. Rechigw Brunswick casesdvicQuaid v Underbift® and

McKellar v Buxtofi* indicate that NewBrunswick courts rely on their Court Re 67 for their

partition and sale jurisdiction. This Rule outlines how partition or sale proceedings are
commencetP, the powers of the @irt in such proceedintfs the treatment of sale proce&fishe

effect of an order of ptition or salé®, and cost¥.

The remaining province8ritish Columbia, Alberta, Ontario, Nova Scotia, Prince Edward Island

and Newfoundland and Labrad@ach have legislation similar the Law of Property Aabf

Manitoba, governing partition and s&feL i ke Mani t oba6s inAlese,other he | e
provinces outline matters such as who may be compelled to make partition or sale, who may bring

an action for partition or sale, when proceedings may be commenced, the treatment of parties under
disability, missing or deceased interested persons, and parties or interested getifedsto a

life estate, the Gur t 6s powers regarding sal es, et c. H
following Chapter, hlese Acts and their supporting rules ofid contain certain nuances and
additionalprovisionswhich help to guide parties and interested persons through the complicated
partition and sale process of the respective provincégdany of these provisions anet found in

42 John DelatréralconbridgeBanking and Bills of Exchangéth ed.(Toronto:Canada Law Book Company Ltd,
1956)at 11&12. October 3, 1758 wabke date of meeting of the first general assembly of Nova Scotia (which then
included New Brunswick); see also, Cote, J&e Introduction of English Law into Albertd,964) 3 Alberta Law
Review, 262263.

432014 NBQB 87 at paras 5.

442020 NBQB 9 apara 1.

45NB, Rules of Courtr 67.01

46 |bid, r 67.02.

47 lbid, r 67.04.

48 |bid, r 67.05.

49 bid, r 67.06.

50 See Appendix B.
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Ma n i tsAd @ &ules, and a mber of the comparable provisionsn Mani t obads | e
differ from those in these other provingesvays that might detract from tlogeralleffectiveness
of Manitobads | egislation.

4. Law Reform Efforts in Saskatchewan, British Columbia and Alberta

The continued reliancef Canadian provincesn 16"-19" centuryEnglish partition and sale law

has sparked law reform efforts in Saskatchewan, British Columbia and Alb&stebriefly
mentioned abovethe Saskatchewan Law Reform Commission, in the R&port in 2001,
recommended the enactment of partition and-sdiged legislation in that province so that the
general law governing partition and sale would no longer be contained in the English statutes
received as grt of the law in 1870Despite thisReport, no such legislation has been enacted in
Saskatchewan.

For similar reasons, the Institute of Law Research and Reform of AlbertaeBritish Columbia

Law Institute, in their respectiveeports, madeomparableeecommendations. The AB Report,
written in March 1977, explains that at that tirtreslaw governing partition and sale in Alberta

was contained in the same three English statutes governing the law in Saskatchewan, which, it
notes, were no longer evenforce in England. It explains that the lawas unsatisfactory because

it was inconvenient to have tontinue taefer to English statutes, and because its form and content
could be improvedh different respectsiccordingly, it recommended that the Ldgisire enact a
statute providing for the termination of the@anership of Land in Alberta, and that it conform

to a number of recommendations it provided with respect to form and content, which are referenced
in Chapter 3 of this Papehs a result ofhis Report, Alberta enacted thaw of Property AGt in

1980, which contains an entire Part dedicated to jpert#tnd sale. By virtue of s. 38 this Act,

the English Statutes of 1539, 1540, and 1868 no longey applberta.

Similarly, at the timehat the BC Report was written, in March 2012, the remedies of partition and

sale werestill governed in part by pr&868 English legislationwWhile ather partswere then

governed byevised local legislation known as tRartition of Property ACE, many apects of

this revised |l egislation were still Anot wunde
and c 0 mm¥o rAccordmgly, ke the SK Report and AB Report, the BCeport
recommendd replacement of th@artition of Property Acendtheo | der st atutes wi |
legislation that would remove the need to examinethd8e6 8 st at éltaldomélehe | aw
other recommendations to improve the overall effectiveness of thevAth arereferencedn

Chapter 3 of this Papekike Saskatchewan, British Columbia has not implemented any of the
recommendations contained in this partition or-selated Report.

In the following Chapter, the Commission will analygsetions 186 of The Law of Property Act
and Rule 66 of theQB Rules and compare and contrast them with both analogous and
supplementary legislative provisions amdes from other Canadian jurisdictigras well as with

51 RSA 1980, c 8.

52 RSBC 1996, ¢ 347 [BEPA.

53 BC Reportsupranote 24 at 27.
54 bid at Introductory Note.
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legislative provisions mposed by the abovementioned laaform bodies Looking at the

statutory judicial, andscholarlytreatment of these and other comgide statutory provisions and

rul es around Canada, the Commi s s ilegslatesneceukds t o
benefit fromreform.
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CHAPTER 3: REFORM AND IMPROVEMENT?

Manitoba haselatively modern partition and sale legislation which no longer relies on the English
laws of the 18 and 19 centuries. However, certain aspectsTbe Law of Property Aand the

QB Rulesmight be out of touch with the current realities of the province, and with statutory
developments and trends in other Canadian provinces, which make for more detailed, simplified
and modern partition and sale schentieshis Chapter, the Commission exploressi aspects of

The Law of Property Ac@ndthe developments and trends in partition and sale regimdberf o
Canadianprovincest o det er mi ne whet her a@BdRulésoowld tda ni t ok
reformed. In particular, the Commission contemplates whétinigver specification, elaboration,
modernization or simplification of the Act or Rules might regula legal regime¢hat can more
effedively and appropriately guidelanitobans through the partition and sale processar2F
century.

1. Specification

Currently, there are a number of provisions within s2@8fThe Law of Property Aethich, by

virtue of theirbroad language or even punctuati@gve room for multiple int@retations and
ensuing confusion irthe realm of partition and sal@here ae also several areas of the law
surrounding partition and sale which are not explicitly covered by our Act or court rules, but which
are addressed in the legislation or court rutdsother Canadian provincekading to more
guestions, more competing inpeetations and more confusion in Manitoba partition and sale
proceedings.

Particularly, the Commissiomotesconfusion surroundingho has standing to bring parbi or

sale proceedirggwho may be compelled to partition or sell their lanowpartition or sale orders
may affecpp ar t i e s 0 subjetitlaad, and ltow paititron and sale proceedings operate under
certain specific circumstancds. this section,lte Commission examines the relevardvisions

(or lack thereof and comparable rpvisions in other Canadian jurisdictignsith an eyeto
determining whether Manitobland owners might benefit from the addition of more specific
languageand detailsn our Act.

a. Should The Law of Property Act be amendedto more clearly specify who has
standing to bring an action for partition or sale under the Act?

Historically, only ceparcenerspersons who, by virtue of descent, had becomewstersof
lancP®, had standingo sue for partition, until the 1539 and 1540 English statutes extended the
opportunity to joint tenants and tenants in comranjoying a fee simple estatelife estateor a
leasehold estat8y virtue of he 1868 English statytthese ceowners weralso able to seek the
remedy of sale. Subsequent judicial decisiaigch interpretedthe legislationextended the
availability of the remedies to anyone with concurrent interests in>faadtitling them to

SBarron'ssupranot e 31 at sub verbo ficoparcener so.

56 For example, a profit a prendre, examples of which being mineral, sand, and gravel extraction agreements and
timber harvesting licences, which the AB Repsupranote 1 at 223 and 2425, the BC Reporsupranote24 at

19, and the SK Repoiupranote 23 at 7 and 11, endorse-@ened fee simple, life, and leasehold estates are also
concurrent estates, as aremened remainder and reversionary fee simple estates. A life estate coupled with a
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possession or an immediate right to possesditimeosubject land’ Apparently, theecombined
stipulations of concurrent interests/estates and possession or an immediate right to ppssession
deniedthe remedies of partition and sale tea®ners ofleased land;o-owners of a remainder
reversionary estate, angersors with an interest, such as a mortgage, judgment debt, charge, or
lien.® Thisis the case given that-@wning landlords of leased lancb-owners of a remainder or
reversionary fee simple estgteghich, by definition,is subje&t to a life estafe and mortgagees,
judgerrentcreditors and the likegre not in possession or entitled to the immediate possession of
the land in which they have an interest.

While this interpretation of the legislatianaderelatively clear who dicand who did not have
standing tesuefor partitionor sale, the same cannot be saidnafre modern interpretations thfe
current version oThe Law of Property Act

Currently, s. 20(1) of he Law of Property Agrovides:

20(1) Any person interested in land in Manitoba, or the guardian of the estate of an infant
entitled to the immediate possession of any estate therein, may bring action for the partition
of the land or for the salthereof under the directions of the court if the sale is considered
by the court to be more advantageous to the parties interested.

The wordingand punctuationf thissection is contrary to the stipulations above, which, in essence,
made possession or a right to possession an essential condition for standing feowngrsato

apply for an order of partition or sal&s mentioned in the previous Chapteithout a conma

foll owing the word dAinfanto in s. 20( 1), t he
e st at e couldbe interpreted to modify or qualibyly the immediately preceding wording

Aor the guardian of t hehesaperei mg wdredd nff Amy op
i n | and i Basddennhistworbtireg.awd punctuatioone could argue thainly the

guardian of the estate of an infant is required to have bothosvership of concurrent estates

and an entitlement to immiadle possession of the subject land in order to bring action for partition

or sale in Manitoba, whereas all other persons interested in land in Manitoba neexdhanky a
concurrent interest in the subject land. Accordingly,réreedies of partition anshle would be

made available tao-owners who had traditionalllgeen denied standintike, for instance, co

remainder or reversitary fee simple estate are not concurrent estates; they are consecutive (successive) estates. The
estates comprising a fee simple estate subject to a leasehold estate might be described as concurrent estates.

57 See e.gEvans v Bagshaw1870), 5 LR 5 Ch Ap 340.

58 See e.gMulligan v. Hendershotf1896] OJ No 228, 17 PR 227, the AB Repsupranote 1 at 2422, the SK
Report,supranote 23 at 7, an@onfab Laboratories Inc. v Wildin@006 MBQB 197 Althoughneither

mortgagees, nor creditors having a lien, charge, or registered judgment against a parcel of land, nor a sheriff
pursuant to a writ of execution have a AdJhefLdwioti ent i nt
Property Actthey nust be given notice of, and an opportunity to be heard on, any partition or sale application of

land affecting their interest. See ManitoBap ur t o f Qu e eMad Reg B83f88, h66.RL(Husssv,

Kluss,[1947] MJ No 16, [1947] 2 WWR 37%inspar Higgins Stevenson v Friesdh978] 5 WWR 337, and

Jesmer v. Jesmg,986] MJ No 473.

The BC Report at 14 and &3 recommends statutorily superseding the requirementofvoers being either in

possession or having an immediate right to possegsias making available the remedies of partition and sale to
co-owners of leased land, to-covners of a reversionary or remainder estate with respect to their estate, but not
affecting the life estate, and to interests, including mortgages, judgmentadelrtes, and liens.
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ownersof a remander fee simple estate. This interpretation was addptelde Court inChupryk
v. Haykowsk??

Mrs. Haykowski and Mr. Chupry&o-owned the remainder fee simple estate in a parcel of land.

Mr. Chupryk was also the life estate tenant in possession. Mr. Chupryk applied to the Court of
Queends Bench for an order to permit borrowin
notmly his estates, but al so Mr s. Haykowski 0:
improvements to the property. Mrs. Haykowsds a remainder emwner ofthefee simple estate,
opposed Mr. C h ugnaappked ®r an prget of saj@itsuadto s. 20(1) ofThe

Law of Property ActWhile the Courto f Queenéss Bretnicanl ' y granted
application and dismisde Mr s . H athikdeocs®nivas éegersedn appeal. The Court of

Appeal deniedMr. Chup r y &pplisation and grantedr s . Ha y kplicat®rkfor ansodera p

of sale, ineffectholdingthata fir emai nder man may obtain parti:
before the remainder has fallen into pPldnssessi
other words, itheld that possession or a right to immediate possession was not an essential
condition for standing to apply for an order of partition or sSHt&s decision is contrary to all the

current English and Ontario jurisprudeffcandu | t i mat el y opyac@efeesisiplet h at |
owner [ €é&] wil/l be 1 mmun e -hélders (howevieresmadl &ntl lmoweves o f
distantly suspended in futurfty their interes

Chuprykhas been referenced in two Ontario cabtsyis v. Howé&® andDwyer v. Dwyet. While

the Dwyer reference is of no consequendéorris is noteworthyin that it rejects thenotions

established by the Court of Appeal@muprykt hat #fa | i fe tenant may ob
opposition of a remainderman, or that one of several remainderman may obtain daréitijin

the lands before the remainder has fallen into possession and without the consent of a prior life

t e n & Morrisinvolvedan application by a life estate tenant for an order of sale, the remainder

fee simple estate owner opposing. In support of his application the life tenant reliedntgron,

alia, Chupryk which the Court rejectéii.It heldthat where lands subject to consecutive interests

of a sole |Iife tenant and a remainder man, the
effect of which will be to defeat the remainderman's interest in the lands without his consent and
against his reasonabl oppo® i ti on. 0

In British Columbia, on the other hand, in the decisioAld v. Kelly?® Chuprykwas referenced
with approval In that case,he applicantMrs. Aho, enjoyed a life estate and a hied tenancy
in common remainder fee simple estate inghigectland, like Mr. Chupryk. However, unlike in

59(1980) 3 Man R (2d) 216, [1980] MJ No 133HupryK.

50 Morris v. Howe (1983) 38 OR (2d) 480 at Mprris].

51 rvine, supranote 1 at 22811 (Appendix E). Section 20(1) @he Law of Property Aaf Manitoba and s 3(1) of
the Partition Actof Ontario are identical.

52 |bid at 246.

53 Morris, supranote 60.

64[1988] OJ No 1851.

55 Morris, supranote 60 at 4.

56 Irvine, supranote 1 at 2445 (Appendix E).

87 Morris, supranote 60 at 4.

68(1998) 57 BCLR (3d) 369 at para 35, [1998] BCJ No 1400.
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Chupryk it was Mrs. Aho, the life tenangs opposed to or& both of the other remainderers,

who petitioned for the order of sale. The other remainderers did not oppose the sale, but did not
agree with Mrs. Aho on the dispositiontbe proceeds of the sale. Theutt, relying, in part, on
Chupryk,assertedthdilr s. Ahodés fAindependent c-owpaafthe y as
remainder fee simple estate afforded her standing to petition for the order of sale.

Complicating these issues surrounding standiren more is.223(1) ofThe Law of Property Act
which makes specific mention of the treatment of life tenants in actions for partition or sale:

23(1) In an action for partition or administration, or in an action in which a sale of land

in lieu of partition is ordered, and in which the estate oftangnt for life is established,

if the person entitled to the estate is a party, the court shall determine whether the estate
ought to be exempted from the sale or whether it should be sold; and in making the
determination regard shall be had to the irtsref all the parties.

Section 23 was added The Law of Property Aah 1940, copied from s. 5 of thartition Actof

Ontario. It wasaddressed by thelani t oba Cour t oSiwakQuSevelhacsse Be n c h
which dealt withan application for an ot of salebrought againsh homestead life estate owner

Mr. and Mrs. Siwak owned their marital home as joint tenanti$ they separated, at which point

Mrs. Siwak continued as the sole occupant of the marital home. In the prosegau@ting and

dividing their assets, which severed their joint tenancy ownership of the marital home into a
tenancy in common, Mrs. Siwak die&fter her deathivir. Siwak resumed residency of the marital
home.The Gurt decision addresses the application madad¥gtate of Mrs. Siwakor an order

of thesaleof the homewhichwas opposed by Mr. Siwak, who claimethomestead life estate in

the property. While the Court agr eieglantedithe h Mr .
Estate the order for sdfgursuant to s. 23 6fhe Law of Property Actt did soeven though the

Estate was neither in possession nor entitled to possession of the pfbperty.

If possession or an immediate right to possessida e consideredn essential condition for
standing to apply for an order of partition or saheler section 20(1) of the Aawhen does s. 23

come into play? If such a requirement is the law and a life estate exists, there can be no application
by remainderers or revéssers to which the life tenant in possession would be a party, given that
remainderers or reversioners do not have a right to possessiomeatdath of the life tenarif,

however possession or a right to possession is not an essential conditgiarfding, s. 23 does

have a purpose, in that in addition t@8(1),it empowers the Court to order a sale pursuant to an

69 Siwak v Siwak2016 MBQB 61.

O Sjwak v Siwak2018 MBQB 9,a f fSivak v Siwak2019 MBCA 60.

" There have been two cases involving s. 5 ofRthdition Actof Ontario, which is identical to s32f the
Manitoba Act:Rolston v Rolstor016 ONSC 2937andS.B. v W.B.2020 ONSC 50239.B]. Rolstoninvolved an
application for an order of sale by a life tenant against the opposition of-ther=ys of the remainder estate.
While the court in thatase held that the life tenant had standing to apply pursuant to ss. 3(1) (identical to s. 20(1) of
the Manitoba Act) and s. 5 of the OntaRartition Act (identical to s. 23 of the Manitoba Act), the court dismissed

the applicationS.B.involved an aplication for sale by one of the joint tenancy, occupying remainderers, opposed

by the life tenant, who was not in occupation of the property. Referring to s.Marid, supranote 60, the court
stated thaMorrisid et er mi ned t hat oqgeou where tharedsn lifa terdncirdrest that augs
concurrently with other interestsé [but] partit
other interestsodo and in the instaBdatpaaade). t he Al

and

i on
ife int
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applicationby remainderers or reversioners, against the wishes of a life tasdhg Court did in
Siwak

Collectively, e wordng and punctuation of s. 20(1), s. 23, andGheprykandSiwakdecisions
lead to the conclusion thatandingto bringpartition and sal@ctions isnot restricted to owners
of concurrent interests/estates, who are also in possession or have an immgédiatpossession
of the subjectand This is contrary to the legislation bbth Nova Scotid* and Prince Edward
Island”® and the proposed Act in the SK Repbrvhich specifically include the requirement of
entitlement to possession and which specificakgluderemainderers and reversionémsm the

list of individuals who may bring partition or sale actio8pecifically,boththe Partition Actof
Nova Scotiaand theReal Property Acbf Prince Edward Island statteat a partition or sale action
Amay be maintained by any person who has an e:
only to any remainder or reversiof Similarly, the proposed Act in the SK Report restricts
standing taco-owners, which are defineasb:

[owners] of an interest in land by two or more persons as joint tenants or tenants in
common but does not include any future interest in land or any other interesti land

that does not give the owner a right of possession in the larahd does not include any
interest in land held beneficially fothers™

In a similar vein,The Law of Property Aadoesnot specifythe impact of a legalersusequitable
interest in land on an indivi dualForexamde,it i ty t
does not specify whethére remedies gbartition and salareavailable to(1) a caowner who is

the legal, but not the beneficial, ownerao€cowned estatg(2) a vendor opurchaser of a long

term agreement for salevhose title of the subjetndis subject to the completion of scheduled
payments of the purchase priegd(3) a trustee or beneficiaof a trust.This issue was touched

upon briefly by the Mani AndessanvGC/onsStefhaaseinv@Qunge n o s |
an application by Ms. Anderson against Mr. Von Steinthe partition and sale of tingointly

held home.

Relying on the argument that Ms. Anderson actually held title to the sldnjeldt trust for him
and was thus not entitled, as of right, to bring an action for partition and sale of the property, Mr.
Von Stein filed a statement of claim seeking a detitarao this effect, and an adjournment of

Ms. Andersonés application until this issue ¢
t he Court granted Mr. Von Steinbdés request for
Ms . Andemseaorsdhs po of her joint i nterest, hol di |

order for sale of the property fassumes t hat
j oi nt ’fBetaese Mrs\on Siein had called into questibs . A n deatitlamemnt © a
beneficialinterest in the property, and because no evidence had been presented by Ms. Anderson

72 Partition Act RSNS 1989, ¢ 333, s 6 [N®A](Appendix B).

73 Real Property ActRSPEI 1998, ¢ R, s. 20(2) [PERPA(Appendix B).

74 SK Reportsupranote 23 at 20 (Draft Saskatchewan Partition and Sale Act, s 1(a)).

NS PA, supranote 72 at s 6, and PRIPA, supranote 73 at s 20(2).

76 SK Reportsupranote 23 at 20 (Draft Saskatchewan Partition and Sale Act, s 1(a)) [emphasis added].
7711994] MJ No 411, 49 ACWS (3d) 1273.

8 |bid at para 10.
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to the Court to rebut the allegations that her interest in the title was subject to either a resulting or
constructive trust, the Court heldat it could not yet decide the issues related to the sale of the
property. Accordingly, it appears that the Court was of the opinion thabwiwer must possess

both legal and beneficial title to property in order to have standing to bring a partiaie action

in respect of that propertiRecommendations iboth the SK Report and AB Repa#flect these
sentiments

The Draft Saskatchewdrartition and Sale Actarticulated in the SK Report, specifiasss. 2(1)

and 2(2) that cmawners may apply tthe Court for an ordesf partition or sal®f land.In addition

to the specific disenfranchisement of o emainc
ownershipo s. 1 of the draft legislatioa | s 0 d ed w m e rssolasagspecifically ekade

those with an interest in land held beneficially for oth8pecifically, it states that emwnership

Afdoes not include any inter®st in | and held b

Similarly, the AB Report dealspecificallywith the availability ofthe remeéies ofpartition and

sale to trustees and beneficiaries of a trust, ultimately concluding that these remedies should not
bemadeavailableto either The Report explainthatwhere beneficiaries are not entitled to acquire

legal title to trust propertyt is more appropriate fahattrust property to be dealt with under the

law of trustsas opposed tthe law of partitiorand saleThe AB Reporultimatelyrecommends

that fAequitable estat es Act@rdthhtesowneshelthgsintrost e ct t
for common beneficiaries have no right to apply for termination eéweoership as amongst

t hems &l ves. 0

ISSUE FOR DISCUSSION 1

(@) To alleviate confusion with respect to who is entitled to bring an action for partition
or sale underThe Law of Property Actshould s. 20(1) of the Act be repealed and
replaced with a section that lists specifically who does and who does not have
standing to apply for an order of partition or sale?

(b) If yes, who of the following should have standing tapply for an order of partition
or sale, in addition to fee simple and life estate joint tenants, tenants in common, and
co-leaseholders:

ACo-owners of a profit a prendre;

ACo-owners who have granted a profit gprendre;

ACo-owners who have leased their land;

ARemainderers or reversioners, either affecting the estate of the life tenants,
as inChupryk and Siwak, or just insofar as their own estates are concerned,
not affecting life tenants;

ASole life tenants, affecting the estates of remainderers or reversioners;

AMortgagees, judgment creditors, and claimants of interests such as a chargg
and a lien;

131

¥ SK Reportsupranote 23 at 20 (Draffaskatchewan Partition and Sale Act, s 1(a)).
80 AB Report, supra note 1 at 18nly the second part of Recommendation #13 has been implementedyset
Property Act RSA 2000, c £7, s 14(a) [ABLPA] (Appendix B).
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AJoint tenants or tenants in common, who c@wn in trust for the other co-
owner;

Avendors and purchasers of a longerm agreement for sale;

ATrustees or beneficiaries of a trust?

(c) If yes, who of theabovementioned ceowners, if any, should be denied standing to
apply for an order of partition or sale?

b. Should The Law of Property Act be amended to more clearly specify who may be
compelled to partition or sell land under the Act?

Section 19(1pf The Lav of Property Acbutlines who may be compelled to partition or sedir
land in Manitoba. This sectigerovides:

19(1) All joint tenants, tenants in common, mortgagees and other creditors having any
lien or charge on, and all persdngerested in, to, or out of any land in Manitoba, may be
compelled to make or suffer partition or sale of the land or any part thereof.

This section is relatively specific and comparable to the analogous legislative provisions in Nova
Scotia, Prince Edwd Islandand Newfoundland and Labrador. Howevédaes not specify, as

the legislation does in Ontario and British Columbia, whether one can be compelled to partition or
sell their landvhere the estate at issisgemerely an equitable estate.

ThePartition Actof Ontario states:

2 All joint tenants, tenants in common, and coparceners, all doweresses, and parties entitled
to dower, tenants by the curtesy, mortgagees or other creditors having liens on, and all
parties interested in, to or out of, any landntario, may be compelled to make or suffer
partition or sale of the land, or any part thergdfether the estate is legal and equitable

or equitable only [emphasis added].

Similarly, . 2(1) and2(2) of thePartition of Property A& of British Columbia states:

2 (1)Alljoint tenants, tenants in common, coparceners, mortgagees or other creditors who
have liens on, and all parties interested in any land may be compelled to partition or
sell the land, or a part of it as provided in this Act.

(2) Subsection (1) applies whether the estate is legal or equitable or equitable only
[emphasis added].

ISSUE FOR DISCUSSIONZ2: Should s. 19(1) ofThe Law of Property Acbe amended to
include wording similar to the wording {found
legislation, which specifically indicates that individuals may be compelled to partition or se
their land whether the estate at issue is legal or egable or both?

81 BC PPA, supranote 52.
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c. Should The Law of Property Act be amended to more clearly specify what the effect
of a partition or sale order is on a party

Currently,as is the case for most other Canadian legislation addressing partition amtiesalay

of Property Actnakes no mention of the impact that an order for partition or sale hasprmathet i e s 6
co-ownership statyswvhich entitleshem to seek the order the first place Specifically,it does

not specify what -temapcpceawsershippupop anpplicatersoigrantiogi n t

of an orderfor the partition or sale of the land shared in joint tenanyis is a particularly
important factor to baware of, given the right of survivorship associated aitd unique ta

joint tenancy.

When a joint tenant dietheir joint tenancy estate accrues to the surviving joint tenant(s). When a
tenant in common die®n the other handheir tenancy in commormstate does not accrue by
survivorship to the surviving tenant(s) in common; it becomes an agbetasftate. By common

law, a joint tenant can deal witheir estate in such a way as to result in a severance of the joint
tenancy, changing into a tenancy in common. Where a joint tenancy is severed into a tenancy in
common there is no longer a right of survivorship. This raises the quedtivhether the
commencement of a partition or sale application is an act by a joint tenant which tbevjgint

tenancy into a tenancy in commadhus extinguishing the right of survivorstapd the accrual of

a partyods joint t enancy . This quastioa was addresased byi tivei n g
Alberta Institute of Law Research and Refamthe AB Report

éwe think that it i s the order [, not the comn
which should sever the joint tenancy. We think that it should have that effect even though
the partition or sale has not been carried out optbeeeds of sale distributé.

This opinion resulted in s. 19 of thaw of Property Acof Alberta,a provision unique to that
province, which states:

Severance of joint tenancy

19 If the interest in land that is the subject of an order is held infei@ncy, the order
on being granted severs the joint tenancy.

ISSUE FOR DISCUSSION3: Should The Law of Property Actbe amended to include a
section like s. 19 of th&aw of Property Acof Alberta, which specifically indicates the impact
of an application for an order of partition or sale on a joint tenancy ceownership?

d. Should The Law of Property Act be amended to specify powers and dutied the
Court in additional circumstances underwhich partition or sale proceedings may be
brought?

Inits current formThe Law of Property A¢buches upoa few unique circumstances under which
partition or sale proceedings may be brought, including where a potential interested party is
missing or possibly deceased, where a party or interested person is a minor, or a mentally

82 AB Report,supranote 1 at 36.
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incompetent person representgdalguardian, committee, or other legal representative, and where
a party to the action has a life estate in the subject land. As is reflected in the legislative schemes
of the other provinces, however, there are a number of atisamstances whictanraiseunique
concernsand challengem partition and sal@roceedingshat arenot currentlyaddresseth our

Act. These include, for instancevhere celeaseholdersco-owners of a profit a prendrer
encumbrance holdeese involied; where the partiesave contracted out of the riglat &pply for
partition and salewhere a disposition is pending in parallel gedings under other legislation;

or where an order willesult in a subdivision of a parcel of land for which approvaédiired
under differat legislation.Many of thesespecific instances are dealt with the legislatioror
proposed legislatiorof other Canadian jurisdictions. This leads the Commissionottsider
whet her Ma nor t¢owrtbrales <ould\ lbet improved by meeting tgreaterlevel of
specificity.

i.  Where encumbrancesare involved

An encumbrance was definedtre ABReportis fiany charge on or cl aim
effected for any purpose whatever, and appearing on the title or in the general register inclusive of
easements, restrictive covenants, profitsprendre, leases, mortgages, builders' liens, and
executios a g ai n® The Albertaidas ofdProperty Actlefines encumbrance in simpler
terms, as fdany interest i %#Unlike thellegislatveesahememan a
Alberta Nova Scotia and Prince Edward Islassl, 1826 of The Law of Proprty Actof Manitoba

makeno specific mention of howotirts are to treat actions for partition and sale involwog

owners with an interest in land other than a fee simple estate, socteaseholdersco-owners

of a profit a prendreco-mortgagees, cmortgagors, etcNoteworthy provisions from Alberta,

Nova Scotia and Prince Edward Island include the following:

ThelLaw of Property Acbf Albertaprovides

18 If an order is made with respect to an interest in land other than a fee simple estate, the
Court may impose any terms and conditions it considers necessary to ensure that the
obligations imposed in respect of the interest are performed.

[ e]

22 Notwithstandingsection 15(2],which outlines the types of partition and sale orders a
court may make upon receipt of applications for the termination -ofacership] if an
application for an order is made with respect tandgrest in land other than a fee simple
estate, the Court may refuse to allow the application if the order would unduly prejudice
the grantor of that interest.

83 |bid at 2324.
84 AB LPA, supranote 80, s 14(b) (Appendix B).
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ThePartition Actof Nova Scotisstates

7 When two or more persons hold jointly or in common, as tenants for any term of years,
any of them may bring such action against hisez@nts in the same manner as if they had
all been tenants of the freehold.

8 No tenant for any term of years, unlesgmty years at the least remain unexpired, shall
maintain such an action against any tenant of the freehold.

Finally, theReal Property Acof Prince Edward Islangrovides
20. (1) e]

(3) No tenant for any term of years, unless twenty thereof, at the least, remain unexpired,
shall maintain such a petition against any tenant of the freehold; but when two or more
persons hold jointly or in common, as tenants for any term of years, eittt@nofmay

have his share set off and divided from the others, in the same manner as if they had all
been tenants of the freehold.

(4) The partition between two or more tenants for years continues in force only so long as
their estates endure, and shall affect the premises when they revert to the respective
landlords or reversioners.

In essencdhese provisions recognize and prioritize the rights of theifaple estate holders who

have granted interests to-owners such as deaseholders and emwners of a profit a prendre.
Alberta does this, for example, by empowering the courts, in granting orders of partition or sale to
these types of cowners, to impose any terms or conditions necessary to ensure that these co
owners maintain their obligations the fee simple owners controlling their interéstg. payment

of rents and royalties and performance of covenants so that the lease or profit is not terminated for
default)® It also protects the grantors of the interest by empowering the couefsise partition

or sale applications where to do so would cause prejudice to them. In Nova Scotia and Prince
Edward Island, on the other hand, the legislation prioritizes and protedisrigle estate holders

who have granted interests to-aeners such s coleaseholders and emwners of a profit a
prendre by restricting the ability of these@oners from bringing partition or sale acti@gainst

them I n accordance with Nova Scot i aléasehdders Pr i n
and ceownersof a profit & prendre are typically only able to bring partition or sale proceedings
against other such emwvners and not against any tenant of the freehold at issue.

ISSUE FOR DISCUSSION4: Should The Law of Property Acbe amendedo include sections
like the sections in the legislation of Alberta, Nova Scotia and Prince Edward Island
described above, specifically governing partition and sale proceedings involving -co
leaseholders, caowners of a profit a prendre, and other ceowners with an interest n land
other than a fee simple estate?

8 AB Report,supranote 1 at 23.
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Moreover, he AB Report antheresulting provisions ahe AlbertaLaw of Property Actonsider

the positions of encumbranbelders and cownersof land subject to encumbrances further
detail. Ultimately, theAB Reportrecommended thaituations in which encumbrances affect the
shares of all of the eowners in apartition and sale proceeding be treated differently than
situations in which encumbrances affect the shares of only one or songecofotlvners insuch
proceedings. Specifically, it recommended the following:

1) Where the shares of all the-owners are affectedhe holderof the encumbrancehould
not be involved in the proceedings foermination of the ceownership, andthe
encumbrance sbuld simply be carried forard after the partition or sale, affected by it.

2) Where the shares of only one some of the c@wners are affected, and anderfor
physical partition of the ®-owned land is grantedhe encumbrancshould be carried
forward onthe title to the property receiddy the ceowner or ceowners viose shares
were subject tthe encumbrance, while being discharged from the shares of-thensy
or co-owners which were not subjeict the encumbrance.

3) Where the shares of only onesome of the camwners are affected, and an order for the
sale of the ceowned land is grantedhe encumbrancshould be disharged andhe
encumbrancéolder should have a claim for its value against the portion of the sale
proceeds which will go to those -cevners whose shares were affected by the
encumbrance.

4) Where the shares of only one or some of the@woers are affected, and theerest
affectedby the encumbrance is ordered to be soltb the other cawner/ceowners the
encumbrance should kaischarged and thencumbrancdolder should have alaim
against the sale proceelis.

These recommendations have beemp | e me nt e d Law of Pradeth Act, $5s.a282],
which state

23(1) An order does not affect an encumbrance registered against the entire interest in land
in resgect of which the order is made.

(2) If an encumbrance is registered against the entire interest in land in respéatiof
an order is made and under the order the interest ofoavier is to be sold to another
coowner , the Court may direct t hat compensati o

8 |bid at 2324.
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encumbrance in an amount determined by the Court be paid to the purchlsénterest
from the proceeds of the sale.

24 If an encumbrance is registered against an interest in land other than the entire interest
in the land in respect of which the order is made then

(@) if the land is to be physically divided betwettye ceowners, the Court may
direct that the encumbrance on the land being divided be registered only against
the land allotted to the emwner in respect of whose interest the encumbrance
was registered,

(b) ifthe land or part of it is to be sold@proceeds of the sale are to be distributed
between the cowners, the Court may direct that the encumbrance on the land
being sold be discharged as against that land and compensation in an amount
determined by the Court be paid to the encumbrancee fnenptoceeds
accruing to the cowner in respect of whose interest the encumbrance was
registered, or

(c) if the interest of a cowner is to be sold to another-owner, the Court may
direct that the encumbrance on the interest being sold be disdlzerggainst
that | and and compensation for the vendor 0c¢
an amount determined by the Court be paid to the encumbrancee from the
proceeds accruing to the vendor of the interest, if the interest sold was the
interest in regect of which the encumbrance was registered.

Both the SK Report and tH&C Reportdiffer in terms of their treatment @hcumbered landn

fact, the SK Report is devoid of any recommendations dealing with mortgaged lands, given that
mortgagees under Sask c hewands | and titles system have a
the propertymaking thenfiunnecessargartie® to partition proceeding®. The SK Report does,
however, e ndor s esugBestedtppraadh foCtloel traatment ehdusnbrancem

partition and sale actiorsv e r A hbppreacttAegding that the recommendations of the AB

Report and resulting legislative provisions perhaps provide an unnecessary degree of protections

to third partiesto partition and sale proceedm such asnortgageesthe SK Report endorses
British Columbiads r ec mongegesahcheancumbrancesfoutpfathei n g ¢
proceeds of a sale of a mortgagor's or encumbrancer's irffeTést SK Report states:

In our view, protection [for thirgarties] is appropriate, but it should be modest. The
hazards created by partition and sale are not outside the range of risks whaatdéorg,
mortgagee or encumbrancer faces in the ordinary course of affairs. Thus we prefer the
British Columbia Commision's approach to that of the Alberta Instifiite.

ISSUE FOR DISCUSSION 5 Should The Law of Property Acbe amendedo include sections
like ss. 2324 of theLaw of Property Acbf Alberta, which specify how encumbered land is to
be treated upon an orderof partition or sale?

87 SK Reportsupranote 23 at 16.
88 |bid.
89 |bid.
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ii.  Where the parties have contracted out of the right to apply for partition and
sale

Occasionally, cabwners contract out of their right to apply for partition or sale by agreeing not to
make such an applicatiomhis is acircumstance not currently addresseds. 1826 of The Law

of Property Acbf Manitoba, raising the question: shoslath an agreement be a bapartition

or sale proceedin@sBruce Ziff, in Principles of PropertyLaw’® i ndi cates t hat
Canadiarcases state that a contractual bar will normally serve to convince a court that it should
exercise its discretion not to grant partition or saf#e Alberta Institute of Law Research and
Reformin the AB Report, howevethought otherwis@! resulting in a recommendation to that
effectand s. 27 of the Albertiaaw of Property Actwhich states:

27 Notwithstanding any agreement betweeroemers of land, the Court may make an
order terminating the eownership, if the continuance of the-aoanership will cause
undue hardshiptone or more of the eswners.

ISSUE FOR DISCUSSION 6 Should The Law of Property Actbe amendedto include a
section like s. 27 of theLaw of Property Actof Alberta, providing that the Court has
discretionary jurisdiction to over-ride a contracting out of the right to apply for a partition
or sale?

iii.  Where a disposition is pending in parallel proceedings undeiffhe Family
Property Actor The Family Maintenance Act

As will be discussed in further detail lateron inthis Papdr,ber t adés | egi sl-ati on
owners a right to an order of partition or sale, subject to four exceptions. One of these exceptions,
contained in s. 292 vests the Gurt with a discretion to stay an application pending the disposition

of an application made pursuant to Acts equivalefihi Family Property Aatf Manitob&® and

s. 10(1)(b. 2) and (3)f The Family Maintenance Adf Manitoba®* Specifically,s. 21 ofthe

Alberta Actstates:

9 Bruce Ziff, Principles of Property.aw, 7th ed (Toronto, ON: Thomson Reuters Canada, 2018) 83%ee
alsoFergus v. Fergug1997) 118 Man R (2d) 1071997] MJ No 348 (Appendix D).

91 AB Report,supranote 1 at 1778. The Saskatchewan Law Reform Commission agrees; see SK Rapaatjote

23 at 21 (Draft Saskatchewan Partition and Sale Act, s. 2(4)).

92 AB LPA, supranote 80, s 21 (Appendix B).

98 RSM 1987, ¢ M45.

9 RSM 1987, c F20. These sections state:

10(1) Upon an application under this Part, a court may make an order continyingenr more of the

following provisions and may make any provision in the order subject to such terms and conditions as the court
deems proper [ é]

(b.2) That one of the spouses or comA®m partners has the right to continue occupying this family raseléor

such length of time as the court may order;withstanding that the other spouse or com#an partner alone is

the owner or lessee of the residence or that both spouses or cdawnpartners are the owners or lessees of the
residence [ é]

(5) Where under this Part a court makes an order containing a provision under clause (1)(b.2), it may include in the
order a provision that such rights as the other spouse or cofam@artner may have as owner or lessee to apply
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21 Notwithstanding section 15(2), the Court may, with respect to land that comprises
a family home as defined in tii&amily Property Acor a family home as defined in the
Family Law Act stay proceedings under this Part

(a) pendilg the disposition of an application made underRamily Property Act
or section 68 of theamily Law Actor

(b) while an order made under thamily Property Acbr section 68 of thEamily
Law Actremains in force.

Sectionl9(1) ofMa n i t The laawoEProperty Actwhich will alsobediscussedh further detail

later on in this Papewrests the Court with a discretionary jurisdicttongrant orders of partition

or sale. Accordingly, whila t i's not necessary to i rmtohude i
comparable to s. 21 of the Albertaw of Property Agtgiven that the Court already has the
discretion to refuse an applicatiche Commission contemplates whetitemight be helpful to

include such a section as a reminder to the parties andaine of those other Acts when the

family residene is involved.

ISSUE FOR DISCUSSION 7 Should The Law of Property Actbe amendedto include a
section referring to The Family Property Actand The Family Maintenance Actexpressly
empowering the Court tostay an application pending the disposition of an application mad
pursuant to the relevant sections of those Acts?

D

iv.  Where a partition order will result in a subdivision for which approval is
necessary

Similarly, one of the other exceptions in the Albdréav of Property Actempowering the Qurt
with a discretion to stay proceedings, is when a partition order will result in a subdivision
parcel of landor which approval is necessamyn d e r  AMubicipal Gavérrsment AP The
comparable Manitoba legislationTée Planning A&, which, in s. 121(1), states:

121(1) A distinct registrar may not accept for registration any instrument that has the
effect, or may have the effect, of subdividing a parcel of land, including

[ 4
(c) an order or judgment of a court [ é]
unless the subdivision has been apptbby the approving authority.

Again, gven the discretionarjyrisdiction provided in s. 19(1) dthe Law of Property Actvhich
has been utilized by the Manitoba Court of Appeal to stagrtition applicationunder these
particular circumstancé$ it is notabsolutelynecessary to include a section comparable to s. 26

for partition and sale or to ker otherwise dispose of the residence be postponed subject to the right of occupancy
contained in the order.

9% SeeAB LPA, supranote 80, s 26 (Appendix B), which refers to Part 17 of the Altdttaicipal Government Act

9% SM 2005, ¢ 30, s 121(1)(c).

97 SeeCrawford v Durant(1998) 123 Man R (2d) 262, [1998] M.J. 27.
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of the AlbertaLaw of Property ActHowever, the Commsson considers whether a comparable
section might stilbe ausefuladdition toThe Law of Property Act

ISSUE FOR DISCUSSION 8 Should The Law of Property Actbe amendedto include a
sectionreferring to The Planning Act s. 121(1), expressly empowerintipe Court to stay an
application when a partition order would result in a subdivision of a parcel of land for which
approval under that Act is necessary?

2. Elaboration

Certain provisions inThe Law of Property Acand QB Rulescontainfewer details than the
equivalent legislative provisions aoolurt rules in other Canadian jurisdictions. This is particularly
true of those provisions andiles dealing with the procedural aspects of partition and sale
proceedings. In this section, theor@missionexamines these provisions andles and their
Canadian counterparts to determine whether Manitobans wishing to bring partition or sale
proceedings would benefit from further elaboration on these points in our Act.

a. Should The Law of Property Act or QB Rulesbe amended to elaborate further on
court procedure in partition and sale matters?

WhileQBR 66. 01(1) provides that a peaedtbyanotioen or
of ap p lndteea@BR 66 npide Law of Property Aalaborates further on thigutlining,

for exampletherequiredcontent of the notice of application for partition or sale, as. &ofthe
Partition Actof Nova Scotiaandss. 21(1) and 22(1) @he Prince Edward Islar@eal Prgerty

Act®® These sections state:

Partition Act Nova Scotia:
Statement of claim

9 (1) The statement of claim shall set forth the rights and titles, so far as known to the
plaintiff, of all persons interested in the land who would be bound by the partition, whether
they have an estate of inheritance, or for life, or years, or whetherait Bstate in
possession, or in remainder, or reversion, and whether vested or contingent.

(2) If the plaintiff holds an estate for life, or years, the person entitled to the remainder or
reversion, after his estate, shall be considered as one of thegpgosoterested.

Real Property A¢tPrince Edward Island:

21. Petition, contents

(1) Every petition for partition shall set forth the rights and titles, so far as known to the
petitioner, of all persons interested in the premises, who would be bound by the partition,
whether they have an estate of inheritance, or for life or yearsylagtther it is an estate in
possession or in remainder or reversion, and whether vested or contingent; and if the petitioner
holds an estate for life or years, the person entitled to the remainder or reversion, after his

%8 See Appendix B.
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estate, shall be considered as ohthe persons so interested, and shall be entitled to notice
accordingly.

22. Verification of petition

(1) The petition shall be verified by the oath of the petitioner, according to the best of his
knowledge, information and belief.

With these provigins in mind, the Commission considers whethiee Law of Property Aatf
Manitoba or theQB Rulesought to elaborate further on procedure to provide more certainty to
parties and to the Court and to facilitate a more efficient process.

ISSUE FORDISCUSSION 9 Should The Law of Property Acbr the QB Rules be amended
to include sections like s. 9 of th@artition Act of Nova Scotia, or ss. 21(1) and 22(1) of the
Real Property Acof Prince Edward Island, outlining the details to be set out by apptiants
in a notice of application for partition or sale, and other related requirements?

Anotherprocedural aspeathich receivedittle attention inboth theQB Rulesand The Law of
Property Actcompared toother provincial Acts and ulesis the concept okervingnotice of

partition or sale proceedingm partieswith an interest in the subject lan@ther thanRule
66.01(2) which requires that proceedings for partition or sale lmndrehalf of a minor be made

on notice to the Public Guardian and Trustee, and Rule 66.01(3), which requires an applicant for
partition or sale to serve a copy of the document by which the proceedings are commenced on
every person with a registered inter@sthe land, the Act an@B Rulesare silent with respect to

notice requirementsAccordingly neither the Act noiQB Rulesoutline matterssurrounding
servicesuch aghepowers of courts to dispense with or alter notice requirements in circumstances
whereservice would be difficult or impossible.

This issue of notice to interested partissaddressedulsomely in the legislation of British
Columbia, Nova Scotia, and Prince Edward Island, which each outline the dutses by
applicantsand the Courto interested parties in the commencement of applications for partition or
sale, and the rights that those interested parties have with respect to participation in the
proceedingsSpecifically, these Acts state:

Partition of Property Acof British Colunbia:
4 [e]
(3) Persons served with noti¢é ]
(a) are bound by the proceeding as if they had been originally parties to the proceeding,
(b) may participate in the proceeding, and

(c) may apply to the court to amend the order.
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5@I1If in a proceeding for partition it appears
on the interested parties, or cannot be served without expense disproportionate to the value of

the property involved, the court may, if it thinks fit, on the retjué any of the interested

parties and despite the dissent or disability of any of them

(a) dispense with service on any person or class of persons specified in the order, and

(b) order that noticeébe publ i s hnksdit,alingt he t i me s
on all persons interested in the property who have not been served to apply to establish their
claims before the court within a period specified in the order.

(2) After the period specified in an order under subsection (1),

(a) allpersons who have not applied to establish their claims, whether they are in or out of the
jurisdiction of the court, including persons under any disability, are bound by the proceedings
as if on the day of the date of the order dispensing with serviclhitheg b een ser vedé

Partition Actof Nova Scotia:
Unknown interested person

101f there are any persons interested in the land whose names are unknown to the plaintiff,
the Court or judge may, if, having regard to the nature and extent of the interests of such
persons, it appears expedient on account of the difficulty of ascegiainit persons, or

in order to save expense, appoint one or more persons to represent such persons whose
names are unknown to the plaintiff, and the judgment or order of the Court shall be binding
on the persons so represented, subject to this Act.

Failure to appear

111f any person entitled to notice fails to appear, and if the service of the originating notice
or other notice to him appears to the Court or the judge to have been insufficient, the Court
or a judge may order such further notice as isghoproper.

Right of interested person out of Province to appear

121f, in any stage of the action, it appears to the Court that any person interested, whether
a party or not, is out of the Province and has not had an opportunity to appear in the action,
it may be adjourned until sufficient time is allowed to enabletbiappear.

Party to action by leave

13 Any person who is not a party may be made a party by leave of the Court or a judge, on
filing an affidavit showing that he is entitled to a shar¢hmland, and in all subsequent
proceedings he shall be named as a party to the action

Real Property Acof Prince Edward Island:
23. Notice to absent or unknown persons interested
If any of the persons named as interested is outside the province, or if there are persons

interested in the premises, and who would be bound by the partition, whose names are
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unknown to the petitioner, the court or judge shall order notice to be giibe absent or
unknown parties interested, by a publication of the petition, or of the substance thereof, with
the order of the court or judge thereon, in one or more newspapers to be designated in the
order, or by personal service upon such absent patiye gfetition and order, or in such other
manner as the court or judge considers to be most proper and effectual.

24. Continuation of proceedings where interested person outside province

If in any stage of the proceedings it appears to the court or judge that any person interested,
whether named in the petition or not, is outside the province, and has not opportunity to appear
and answer to the petition, it shall be continued, from tintérte, until sufficient time has

been allowed to enable him to appear and answer thereto; and the court or judge may, in its or
his discretion, make an order to amend the said petition by inserting the name of the absent
person.

25. Failure to appearfurther notices

If any person entitled to notice fails to appear, and if the service of the order or other notice to
him appears to the court or judge to have been insufficient, the cqudgermay order such
further notice as may be thought proper.

Again, considering these provisions, the Commissiontecoplates whether Manitobans
undertaking partition or sale proceedings might benefit from elaboratibneir.aw of Property
Actor QB Ruleson service requirementso thatthey are more fully aware tiieir obligationsn
commencingpartition or salgroceedings.

ISSUE FOR DISCUSSION 10Should The Law of Property Acor the QB Rules be amended
to include additional notice provisions like ss. % of thePartition Act of British Columbia, ss.
10-13 of thePartition Act of Nova Scotia , and/or ss. 225 of thePartition of Property Actof
Prince Edward Island?

b. Should The Law of Property Acbr QB Rulesbe amended to elaborate further on sale
proceedings, generally?

The legislatiorand courtulesof other provinceglaborate quite extensiveby the powers, duties,

and overall rol@f courtsin actions for the sale, as opposed to partition, of progeRyr instance,

both British Columbia and Prince Edward Islandtheir respective partition and sale legislation,
indicate that the Courhustdirect a sale of the property upon the request of a paiéss it sees
igood r eas on %% Moredvér, dothcAots indicaterthat thie Conmaygrant an order

for saleof the property on the request of any of the interested parties, despite the dissent or
disability of any other interested party, where it finds that a sale would be more beneficial for the
interested parties than a division of the prop&tfhe ourts n both British Columbia and Prince
Edward Island may not, however, grant an order for sale, where other parties interested in the

% See Appendix B and Appendix C.
100BC PPA,supranote 52, s 6, and PIRPA, supranote 73, s 39(1)(b)(Appendix B).
1011hid at BCPPA s 7 and PERPA s 39(1)(a).
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property undertake to purchase the share of a party who is requesting@ \84iere such an
undertaking is given, the couitsBritish Columbia and Prince Edward Island are empowered by
their respective legislation to order a valuation of the share of the partystiegue sale in the
manner the Gurt thinks fit1°3

Moreover, the legislation and couttles of British Columbiarad the legislation of Alberta and
Nova Scotia each indicate a number of other powenstgd to ourts in administering orders for

the sale of properti?* These include the power of theurts to appoint the person who is to have
conduct of the sale, to fithe manner of salend theminimum sale price, to define the rights of
persons to bid or make offers at the sale, to settle the particulars or conditions of $&he&e

Acts also empowerourtsto make particular orders and directions respectingdlyenent of sale
proceeds into court, the distribution of sale proceeds out of court, and the application of sale
proceeds for various purposes, such as discharging or redeeming any encumbrance affecting the
property in respect of which the money was p&dther matters outlined in these legislative
schemes include specific requiremefotssales in cases where an ordes beenmade dispensing

with service of notice on any perséh requirements fothe distribution of sale proceeds in cases
involving uneqgal divisiors of the propert}®’, andrequirements fopersons haing conduct of a

sale to filerepors on the sale with the coutt®

Comparatively,The Law of Property A@ndQB Rulesof Manitoba offer only minimal direction
in this regard. Regarding an order of sale, generiig,Law of Property Agirovides:

26 On any sale under this Act, the court may, if it thinks fit, allow any of the parties
interested in the land to bid aktkale, on such terms as to fpayment of deposit, or as

to settingoff or accounting for the purchase money or any part thereof, instead of paying
it, or as to any other matters, as to the court seems reasonable.

The QB Rulesprovide:

66.03  All money realized in a partition proceeding from a sale of land shall forthwith
be paid into court, and no money shall be distributed or paid out except by order of a judge.

Outsideof this one provision and onele, The Law of Property Aatontainsa small hadful of
sections which govern orders for sale in specific circumstances, including where a homestead right
or a life estatareat issue.

ISSUE FOR DISCUSSION 11 Should The Law of Property Acor the QB Rules be amended
to elaborate further on orders forsale, as the other Canadian provinces do in their respectiye
legislative schemes and court rules?

102|pid at BCPPA,s 8(2) and PERPA,s 39(1)(c).

103 pid at BCPPA, s 8(3) and PERPA,s 39(1)(c).

104 See Appendix B and Appendix C.

105See BCSupreme Court Civil Rule8C Reg 168/2009 and BSupreme Court Family RuleBC Reg 169/2009
(Appendix C).

106 See BCPPA, supranote 52, s 14 (Appendix B).

107 See ABLPA, supranote 80, s 17 (Appendix B).

108 SeeNova Scotia Civil Procedure Rulas74.08 (Appendix C).
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3. Modernization

Given thatss. 1826 of The Law of Property Adtave remained largely unchanged since their
introductionsome80 years ago, certain aspectshadse provisions are inconsistent with modern

day laws legal systems, and society generaHgr instance, some provisions contain antiquated
terms which are inconsistent with other Manitoba legislation, and some are basettiated
concepts which do noeflect amendments made to other Manitoba legislakiorthermoreThe

Law of Property Acappears less modern in certain respects in comparison to some other Canadian
partition and sale legislation, which include additional provisiwhikh acknowledgehe effect

of societal shifts on their legislatiom this section, the Commission highlights these asp¥cts

Ma n i tsledisktion as webBtatutory provisions of other Canadian provinces not present in our
Act, to discern whether the Act oughtlieupdated tdetterreflectmodern Manitoba

For instanceQBR 66.01(3) provides for service of a notice of application for an order of partition
or sale Aupon every person with a registered

provincesdoesn ot i nclude the modi fi er #ofManitobanetr ed. 0
all claimed interests can be registered. Ratseme interests can be claimed only by filing a

caveatAlthough by casela#®, fAr egi st er ed i nt e ramengaherithings] and o
it might be in order to delete fAregisteredo f

ISSUE FOR DISCUSSION 12Shouldt he wor d fAregisteredo bje del
so that it reads:

66.01(3) A party who applies for partition or sale shihserve a copyof the documentby which
the proceedings are commenced on every person with an interest in the land.

Historically, the only remedy for the termination of-@wnership was partition, until the
enactment of the English Act dB68 which empoweredhe Courtto order asale instead of
partition where it saw no good reason to the contrary. Wighpassage of time and changing
societal conditions, sale haswbecome tlk remedy typicallgoughtby applicant®verpartition
This shiftalsooccurredelsewhere in Canada, includimgBritish Columbiaasreflected in s. 3 of
Bri ti sh PRatitionohBroparty sctywhich states

Pleadings

3 In a proceeding for partition it is sufficient to claim a sale and distribution of proceeds, and it
is notnecessary to claim a partition.

ISSUE FOR DISCUSSION 13Should The Law of Property Acor the QB Rules be amended
to include a section like s. 3 of thePartition of Property Actof British Columbia,
acknowledging the societal shift which has resulted inhe tendency towards sale, over
partition proceedings?

109 Hildebrandt v. Hildebrandt2009 MBQB 52 at paras 38, 70 drdugere v. Lac du Bonnet (Rural Municipality
of), 2019 MBQB 33 at para 43.
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a. AfParti edsabiligader D

Another aspect ofhe Law of Property Achatmay benefit from modernization are the provisions

addres si ng A per s ondancludmgiss.r”20(1d, 2X2xdnd 2bh & yt, er m Adi sabi
defined in theQB Rulesas a person or party who is a minor or who is mentally incompetent or

incapable of managing his or her affairs, whether or not so declared by &'2@tit definition
is no doubt informed by Manitoba legistan governing the rights of children, youth, and persons

who, due to mental disorder, disability, or infirmity, are incapable of and in need of assistance to

manage their own affairs. Such legislation incledéne Child and Family Services Actthe
CFSA 3% The Advocate for Children and Youth Actih e  A)E% Thé Mental Health Act
( The MHA %2 The Vulnerable Persons Living witiviental Disability Ac{ The VPA %4 and
The Powers of Attorney A¢tThe POA 315 among othersThe Law of Property Aaturrently

defines persons under disability to include

i ncompet e Htwhopmay beassistéd by aguardian, committee, administrator, or
substitute decision maker for property appointed ufitierVPAIn this section,iie Commission
contemplates whethd@ihe Law of Property Aceflectscurrentunderstandings of those individuals
typically known to be fuwmbther it atdustal\prepresenty the
relevantawswhich governs theights of these individuals. Specifically, the Commisdmeuses
on the following:

i Al nfant so

Both The CFSAandThe ACYAuse the term dAchildo or fichil

the age of majority in Manitoba (18 years old)eSifically, The CFSAl e f i nes f#Achi | do

n

under t he a¥yd’andDhe AO¥Aljed i inteys, @ hi | d thaayedi B ygasr s o n
[ €] i[ncnlgdd ®Neotthler o Act uses t htéodesaibedhisroupf ant 0

of individuds.

ISSUE FOR DISCUSSION 14 Should The Law of Property Acbe amended to substitute the
words Aminoro or Achildo for Ainfanto?

ii. fiPer sons of Unsound Mi nd @sonsOo Me nt al

The MHA, The VPAand The POAeach uset he t er ms Ai ncapabi

[
Ai ncompienteaceangeabl y, to refer to an indi

disorder, or infirmity, to manage their affairs and to meet the ordinary demands.8f life
Speci fical blye par 80 ndhepMidAadagpérsomferdvhoma committee has

WOMB,Court of QueeMahRegBs/BSGM.ORuUl es

111 5M 198586, ¢ 8 CFSA.

1129M 2017, c 8ACYA.

1135M 1998, ¢ 36§HA].

1145M 1993, ¢ 29VPA.

1155M 1996, c. 62POA.

118 MB LPA, supranote 2, s. 22(2).

17 CFSA, supranote 111, s 1(1).

H8ACYA, supranote 112, s 1.

19 MHA, supra note 113, s IVPA, supranote 114, s 1(1); andOA, supranote 115, s. 1(1).
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been appointed under section 41, 61 or 75 of that Act, essentially being when &plorsibe
Court has deemed theta be incapable of managing their own property or personal caregan
need of decisions being made on their behalf in those resp&dthen a committee is appointed
underThe MHAas a committee of property, the committee takes into their custody or control all

of the incapable person's property that i s su
handle, administer and otherwise deal with the property in the same matheeinaapable person

could if he oflshe were capable. o

Ment al dAincapabil ity ®heVPs wigchstaesthastherterm canrbe useda ni n

interchangeabl y wi ¥Ms unteeThetM&A mentélly incaEapleapedple y . 0
underThe VRA are those who are either incapable of personal care or incapable of managing their
property, meaning they are unable to understand information camgéneir health care or other

needs, or information that is relevant to making decisions in the masageimtheir property,
respectively:>®> Mentally incapable people undd@ihe VPAare also unable to appreciate the
reasonably foreseeable consequences of a decision or lack of decision regarding their personal care
or propertyt2* Upon a finding of mental incajpility underThe VPAa substitute decision maker

for personal care or for property wil!/ be aprg
behalf in respect of their personal care or property. Decisions regarding property may include the
decisionto purchase, sell, dispose of, mortgage, encumber or transfer real property, among
otherst?®

Under The POA an individual( fi d o nmay céeite a power of attorney, authorizing another
individual (the attorney) to act on their behalf in several regdiis grant of authority may and

often does provide the attorney with rights and powers in respect of property owned by the donor.
UnderThe POAmental itompetence is defineas the inability of a person to manage his or her
affairs by reason of mental infirity arising from age or a disease, addiction or other c&Bise.
Section10 of The POAenables individuals to create enduring powers of attorney under which the
authority given byhe donoto an attorney will not terminate if the donor should become mentally
incompetent?’

NeitherThe MHA, The VPAjor The POAuset he t er m fAper s otodescfibe uns ou
mentallyincapable or incompetent perspnslike The Law of Property Act.

ISSUE FOR DISCUSSION 15 Should The Law of Property Acbe amendedo eliminate the
term Aperson of unsound mindo from its freatm
should this term be replaced with?

120MHA, supranote 113s 1.
1211pid, s 78.

122\/PA, supranote 114, s 1(1).
1231bid, ss. 46, 81.

124 |pid.

125 |bid, s 92(2)(b).

126 pOA, supranote 115, s 1(1).
271bid, s 10.
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iii.  Bankrupt Co-Owners

Given that all of a b areakropenpytvestieatriustee i lsankeuptg/e t s
upon the commencement of bankruptcy proceedings, bankrapters, like minors, and certain
mentally incompetent persons undée VPAor The MHA aretechnicallyincapable of mnaging

their own property. Ass the casdor minors, and mentally incompetent persons deemed under

The VPAor The MHAto be incapable of managing their own property, the property of bankrupt
co-owners must be managed by a third party who acquires certain responsibiliéigigecof that

property. For trustees in bankruptcy, these responsibilities includespensibity to liquidate

assets in the bankrupt estate and distribute proceeds of the estate to creditors, which might involve
proceedings undérhe Law of Property Adbr partition and sale.

ISSUE FOR DISCUSSION 16 Should The Law of Property Actbe amendedto include
bankrupt co-owners as a party under disability?

iv.  Representatives of Parties under Disability

Section 20(1) oThe Law of PropertyAcha k es speci fic reference to t
of the estate of an infanto:

20(1) Any person interested in land in Manitoloa,the guardian of the estate of an

infant entitled to the immediate possession of any estate therein, may bring action for the
partition of the land or for the sale thereof under the directions of the cougt $ath is
considered by the court to be more advantageous to the parties interested [emphasis added].

The wording of this section is peculiar in that it suggests that an infant or the guardianmffam nt 0 s
estate is a special class of person interastéahd in Manitoba, calling into question a minor co

owner 6s standing to commence an apheheficalfort i on f
The Law of Property Adio provide expressly for the guardian of a minoroemer to have

standing to commence such an action? Does standing not exist without expressly so providing?

ISSUE FOR DISCUSSION 17

€) Should The Law of Property Actcontinue to provide in a discrete section for the
guardian of a minor or child who is a ceowner to have standing to apply for an order
of partition or sale?

(b) If yes, should such a section also provide standing to a substitute decision maker
pursuant to The Vulnerable Persons Living with a Mental Disability A, committee
appointed pursuant to The Mental Health Act,or an attorney appointed in an
enduring power of attorney on behalf of a mentally incompetent cowner, and to a
trustee in bankruptcy'?® on behalf of a bankrupt ccowner?

128 For partition and sale cases involving trustees in bankruptcyd.8ewl. (Trustee of) S.A.J.M2003 MBQB 48,
McKenzie (Trustee of) v. McKenzZ2805 MBCA 35, andfoss Estate v. Mosg2011MBQB 123.
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Section 22(2) ofThe Law of Property Aacurrentlyprovides:

22(2) Where a party is an infant, a person of unsound mind or a mentally incompetent
person, the court may order that the conveyance, transfer or other document be executed
by his or herguardian, committee, administrator, or substitute decision maker for
property appointed under The Vulnerable Persons Living with a Mental Disability Act
[emphasis added].

The Commission contemplates whether the wording in this section accurately represents the

various representatives available to parties under disabiliamtoba today.

ISSUE FOR DISCUSSION 18 If your answer to Issue No. 17(b) was yes, should s. 22(2) of
The Law of Property Acbe amended to reflect the various types of legal representatives
available to mentally incompetent persons in Manitoba today, and the representative for |a

bankrupt co-owner?
For example, should s. 22(2) state:

22(2) Where a party is an infant, a personof unsound mind or a mentally incompetent
person,or a bankrupt co-owner, the court may order that the conveyance, transfer or other
document be executed by h e mi _nor p a,rby ayconsmittgeuappoiicked gursuant
to The Mental Health Acta substitute decision maker appointed pursuant td he Vulnerable
Persons Living with a Mental Disability A¢ or an attorney appointed in an enduring power

of attorney for a mentally incompetent party, andby a bankrupt plartyo

bankruptcy?

b. Secton 21 of The Law of PropertyAct and The Presumption of Deatland Declaration
of Absence Act

Section 21 ofThe Law of Property Actvhich addresses interested parties in partition and sale

proceedings who have not been heard of for three years or dwagnot reflet recent

amendments mato other Manitoba legislatiom 2019,in responsed t he Commi s s i
Reportl mpr ovi ng Mani t ob a0 s Répore#i3itinapActivas repealéd adle at h

replaced withThe Presumption of Death aBeclaration of Absence AtttieP D D A A4 This
amended Acprovides in s. 5(1) thahe Courtistalec| are a person to

-

on ¢

i

a committee to administer the personds propert

Despite this change tohe PDDAA s. 21 ofThe Law of Property Addtill sets a prerequisite

minimum period of absence for an absent interested party, and it provides for a guardian, as

opposed to a committee, to take charge of the interest ailibahperson Specifically,s. 21(1)
of The Law of Property Agirovides:
Appointment of guardian to estate of person unheard of for three years

21(1) Where any person interested in the land has not been heard of for three years or
upwards, and it is uncertain whether that person is living or dead, the court upon the

1299M 2019, c. 20PDDAA.
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application of any one interested in the land, and whether an action for the parti#a o

of the land has been commenced or not, may appoint a guardian to take charge of the
interest of that person and of those who, in the event of his being dead, are entitled to his
share or interest in the land.

ISSUE FOR DISCUSSION 19 Given s. 5(1) ofThe Presumption of Death and Declaration of
Absence Act,

@) Shoulds. 21(1) ofThe Law of Property Acbe amended to delete the prescribed waiting
period of three years?

(b) Should s. 21(1) of The Law of Property Actbe reworded to incorporate the
appointment of a committee as opposed to a guardiajpursuant to The Presumption
of Death and Declaration of Absence Att

c. Abolition of Co-Parcenary and Tenancy by the Btireties Co-Ownership

Co-parcenary and tenancy by the entirettesownership arearchaicforms of ceownership,

which, as far as the Commission is aware, have neseurredin Manitoba®* In fact, whether

they areor ever werestill a type of ceownership in Manitoba law is, in the opiniari the
Commission, an open questiores,British Columbia, Ontario, Nova Scotia and Prince Edward

Island continue to recognize and includepawcenary cawnership in their respectiyeartition

and sale legislation, aneég,at one pointthelegislatos of Manitobarecognized cgarcenary co
ownershipunder Manitoba lawHowever, ceparceners were not included in the transfer loé

Partition Actinto The Law of Property Aeh 1939, which remains largely intact tod&joreover,

pursuant to the doctrine of reception of English td&,Commission has reason to believe tioat

parcenary cewnership may never have been a type ebwoership in Manitoba lawThis
doctrine holds that fAsett | etheestenttimantheprwer suitedc ei v ¢
to the <circumst a'caadsthecCommisdioa is ofotheoapigignodthat the
Acircumstanceso of t-480 aRckoll MaRitoba padB7@ weretahdeamme nt p
such as to make gqmarcenary cawnership irelevant.

With respect to the existence and application of tenancy by the entiret@sneoship, the
Institute of Law Research and Reform of Allaehas expressed similar doubts. B Report
commented:

A tenancy by the entireties is an anomaly thatdoase down from the time when husband

and wife were considered as one. Rather than make special provision in the proposed Act
for a form of tenancy which does not so far as we know exist in All@rthwhich is not
necessary or desirable, we recommendtthancy by the entireties be abolish#d.

130 See footnote 1.

BB1SeeCote, supranote 6 at 6z63. This qualification is reflected ifhe Court of Queen's Bench A8iyl 198889,

¢ 4, s 33(1), and thanitoba Supplementary Provisions ARSC1927, ¢ 124, s. 4.

132 AB Report, supraote 1 at 17. The AB Report does not recommend abolition-phocenary cawnership,

because at page 1, the Report asserts that it is Aexti
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ISSUE FOR DISCUSSION 20 Should The Law of Property Acbe amended to abolish co
parcenary and tenancy by the entireties c@wnerships?

4. Simplification

In this section, the Commission considers whether certain changes could be mhaed &w of
Property Actto simplify the process for Manitobans to seek partition or sale-olwd land. In
particular, the Commission focuses the potential simplificationof the process to determine
whether a party is entitled to an order of partition or sale in Manitoba, and on the potential creation
of a discrée legislative scheme in Manitoba which deals exclusively with partition and sale
mattes.

a. Statutory Entitlement versusJudicial Discretion

One component of partition and sale proceedings urttet.aw of Property Actvhich has been

at the centre of a considerable number of judicial decisions, and which has sparked a substantial
amount of julicial debate, is the matter of judicial discretion to grant or refuse an order of partition

or sale.Historically, the Gurt had no discretionary jurisdiction to dismiss an applicafiiwn
partition or sale, given the particular wording includedhe pedecessor provisions tarrent

section 19(1) oThe Law of Property Actvhich outlines who may be compelled to make partition

or sale in ManitobaSectionlll of The Partition Acbf 1878 of Manitoba stated:

lll. All joint tenants, tenants in common, andgartners; all persons or parties entitled to

any estate or interest by the courtesy or as mortgagees, execution or judgment creditors, by
lien, conveyance, devise inheritance, or howsoever otherwise, in possessersion,
remainder or expectancy, or in any way or manner otherwise in any lands in this Province,
shall and may, by the decree or order of the Court of Queen's Bench, be compelled to
make or suffer partition or sale of the said lands, or any paxrts thereof, as in this Act
provided [emphasis added].

Theuse of theal Iwoa rkdaioficaused theicaurts to interpret the section to mean
that an order of partition or sale was a matter of right and that the courts had no discretionary

jurisdiction to dismiss an applicatioll. he wor ds Ashall ando were
incorporation ofThe Partition Actof 1878 intoThe Law of Property Acteaving only the word
Amay o, thus <creating a gener amissdn applicagonfoonar y

partition or salé?3 This wording remaing current s. 19(1), which states:

19(1) All joint tenants, tenants in common, mortgagees and other creditors having any
lien or charge on, and all persons interested in, to, or out of any land in Manitphe
compelled to make or suffer partition or sale of the land or any part thereofdsisiph
added)].

Li ke Mani the bommpasableAsection in tall the other Canadian legislatioar than
Al b e isWoardédsso a create a judicial discretion to grant or refuse orders of partition or sale.

133 Seelrvine, supranote 1 at 228227,

38



The Alberta Institute of Law Research andd®e, in the AB Repott* concludedhata caowner
should be entitled as of right to have theiravenership terminated and to have theirosened
land partitioned or sold. It stated:

€ s h o u lodnerabe aentitled as of right to have theawenership taminated? Our
answer is that he should. The interest ofoemers, as a class, in being able to bring
unsatisfactory relationships to an end, and the public interest in providing a means to bring
them to an end, appear to us to outweigh the interest ofoaviger who, in a particular

case, may have reason for wanting the relationship to continue. There are, however, some
exceptional <circumstancesé

In accordance with the recommendation of the AB Report, Alberta has retaingsbthed A s hal |
in s. 150f its Law of Property Actestablishin@n appl i cant és statutory e
sale, which is subjed¢b onlyfour exceptions that are explicitly providedss. 16, 21, 22 and 26

of the Act

15(1) A co-owner may apply to the Court for an ordemiating the ceownership of the
interest in land in which the emwner is a cawner.

(2) On hearing an application under subsection (1), the Gbaltmake an order directing
(a) a physical division of all or part of the land between theveoers,

(b) the sale of all or part of the interest of land and the distribution of the proceeds
of the sale between the-owners, or

(c) the sale of all or part of the interest of one or more of tewon er s & i nt er est s
in land to one or more of the other-ocaners who are viling to purchase the
interest [emphasis added]

[ €]
16 Notwithstanding section 15(2), if an order is made under section 15(2)(b) and the

highest amount offered for the purchase of the interest in the land is less than the market
value of the interest, the Court may

(a) refuse to approve the sale, and
(b) male any further order it considers proper.
[ é]
21 Notwithstanding section 15(2), the Court may, with respect to land that comprises a

family home as defined in theamily Property Acior a family home as defined in the
Family Law Act stay proceedings undgris Part

(a) pending the disposition of an application made unddrdhgly Property Act
or section 68 of theamily Law Actor

134 AB Report,supranote 1 at 7. The SK Repamgrees; see SK Repostjpranote 23 at %6, 10
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(b) while an order made under thamily Property Acbr section 68 of thEamily
Law Actremains in force

[ €]
22 Notwithstanding section 15(2), if an application for an order is made with respect to an

interest in land other than a fee simple estate, the Court may refuse to allow the application
if the order would unduly prejudice the grantor of that interest.

[ é]

26 Notwithganding section 15(2), if an order has or may have the effect of subdividing a
parcel to which Part 17 of tiunicipal Government Acpplies, the Court shall

(a) stay the proceedings under this Part until the requirements of Part 17 of the
Municipal Gowernment Act have been complied with, or

(b) make the order subject to the requirements of Part 17 of the Municipal
Government Act being complied witf

Thedel eti on @fhdt Ahehakt eanhdon curentsH¥loWlhe Ldwdf may 0
Property Actof Manitobacreated a discretionary jurisdiction for the Court to grant or dismiss an
application for partition osale. Howeverthere evolved by subsequent judicial decisions the
principles that an applicant for partition or seleManitobah as a fdApri ma f aci e r i
for partition orsale,and hat t he Cotagrdntosrefubgushanroederii so na Al i mi t e
or fAjudicial o discretion t o®hvest retadyrticesesrded pur s
dictate that theight to an order for partition or sale may be denied if the respondent satisfies the
Court that the application is vexatious or oppressive, or that the applicant does not come to court

wi t h @ c | &4aTheselara mthesconimonlaw principlesin Manitobapertaining to the

judicial discretion to grant or refuse partition or $¥lmake he state of Manitoba statute and case

law essentiallfhe same as the law of Albeitaterms of a presumptive entitlement to partition or

sale albeit in a much more compéted, roundabout way.

The treatmentof.s 19 (1) of Ma nie.tthe btatudosy griand @f judicialadisaretom

and rebuttable common law presumption of entitleméxyes room for multipleompeting
interpretations of a p athatygdesnotexistin Albereamdighttof t o p
its simplifiedstatutory grant of entitlement.

ISSUE FOR DISCUSSION 21 Shouldthe Court continue to have discretionary jurisdiction
to grant or dismiss an application for partition or sale under s. 19(1) oThe Law of Property|
Act, or should that section be amended to provide statutory entitlement to applicants for an
order of partition or sale, subject to specified exceptions as under theaw of Property Acbf
Alberta?

135 AB LPA, supranote 80 (Appendix B).
136 See Appendix D.

7 bid.

138 |pid.
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b. DiscretePartition and Sale Legislation

Until 1931, thestatutorylaw governing partition and sale in Manitoba was contained in discrete
legislation pertaining strictly to partition and sadfeom that point on, partition and sale would be
addressed in broader legislation dealing with the law of property, genézalisently, British

Col umbia, Ontario and Nova Scotiads partition
legislation wich once existed in Manitoba, while the partition and sale laws of Alberta, Prince
Edward Island and Newfoundland and Labrador are contained in broader prepsedsl

legislation likeThe Law of Property Aabf Manitoba. The Commission contemplates wheth
standalone legislation that focuses only on matters pertaining to partition acdddiereate a

clearer and simpler partition and sale regime in Manitoba thatoi® easilyaccessedand
understood by Manitobans.

ISSUE FOR DISCUSSION 22 Shouldthe legislation governing partition and sale continue
in The Law of Property Acor should it be re-enacted in a discretdPartition and Sale Ac?
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CHAPTER 4: SUMMARY OF ISSUES FOR DISCUSSION

The following list provides a summary of all issues for discussion contained in this Consultation
Paper.

ISSUE FOR DISCUSSION 1:

(a) To alleviate confusion with respect to who is entitled to bring an action for partition or sale
underThe Law of PropertAct, should s. 20(1) of the Act be repealed and replaced with a
section that lists specifically who does and who does not have standing to apply for an
order of partition or sale?

(b) If yes,who of the following should have standing to apply for an oodi@artition or
sale, in addition to fee simple and life estate joint tenants, tenants in common; and co
leaseholders:

1 Co-owners of a profit a prendre;

1 Co-owners who have granted a profit a prendre;

1 Co-owners who have leased their land;

1 Remainderers or revsioners, either affecting the estate of the life tenants, as in
Chupryk and Siwak, or just insofar as their own estates are concerned, not
affecting life tenants;

1 Sole life tenants, affecting the estates of remainderers or reversioners;

1 Mortgagees, judgent creditors, and claimants of interests such as a charge
and a lien;

1 Joint tenants or tenants in common, wheoeo in trust for the other eowner;

1 Vendors and purchasers of a letegm agreement for sale;

1 Trustees or beneficiaries of a trust?

(c) If yes,who of the abovementioned-covners, if any, should be denied standing to apply
for an order of partition or sal€p. 18&19)

ISSUE FOR DISCUSSION 2:Shoulds. 19(1) ofThe Law of Property Adie amended to
include wording similar to the wording found
legislation, which specifically indicates that individuals may be compelled to partition or sell

their land whether the estate at issue is legal otagaior both?p. 19

ISSUE FOR DISCUSSION 3:ShouldThe Law of Property Adie amended to include a section
like s. 19 of thd.aw of Property Acbf Alberta, which specifically idicates the impact of an
application for an order of partition or sale on a joint tenanegvaership®p. 20

ISSUE FOR DISCUSSION 4:ShouldThe Law of Property Adie amended to include sections
like the sections in the legislation of Alberta, Nova &canhd Prince Edward Island, described
above, specifically governing partition and sale proceedings involvibgaseholders, co
ownersof a profit a prendre, and other-owners with an interest in land other than a fee simple
estateqp. 29
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ISSUE FOR DISCUSSION 5:ShouldThe Law of Property Adie amended to include sections
like ss. 2324 of theLaw of Property At of Alberta, which specify how encumbered land is to be
treated upon an order of partition or sgle?249

ISSUE FOR DISCUSSIONG: ShouldThe Law of Property Adie amended to include a section
like s. 27 of thd.aw of Property Acbf Alberta, providing that the Court hdscretionary
jurisdiction to oveiride a contracting out of the right to apply for a partition or sgde29

ISSUE FOR DISCUSSION 7:ShouldThe Law of Property Adie amended to include a section
referring toThe Family Property AandThe Family Maintenance Actxpressly empowering

the Court to stay an ppication pending the disposition of an application made pursuant to the
relevant sections of those Actg? 26

ISSUE FOR DISCUSSION 8:ShouldThe Law of Property Adie amended to include a section
referring toThe Planning Acts. 121(1), expressly empowering the Court to stay an application
when a partition order would result in a subdivision of a parcel of land for which approval under
that Act isnecessary®. 26

ISSUE FOR DISCUSSION 9:ShouldThe Law of Property Adr the QB Rules be amended to
include sections like s. 9 of tirartition Actof Nova Scotia, or ss. 21(1) and 22(1) of Real
Property Actof Prince Edward Island, outlinirthe details to be set out by applicants in a notice
of application for partition osale, and other related requiremer{fs 228

ISSUE FOR DISCUSSION 10:ShouldThe Law of Property Aair the QB Rules be amended
to include additional notice provisions like ss5 4f thePartition Actof British Columbia, ss.
10-13 of thePartition Actof Nova Scotia , and/or ss.-25 of thePartition of Property Acof
PrinceEdward Island?p. 30

ISSUE FOR DISCUSSION 11:ShouldThe Law of Property Aair the QB Rules be amended
to elaborate further on orddis sale, as the other Canadian provindesn their respective
legislative schemes and court rulép?3L)

ISSUE FOR DISCUSSION 12Shoul d t he word Aregisteredo be
that it reads:

66.01(3) A party who applies for partition or sale shall serve a copy of the
document by which the proceedings are commenced on every person with an
interestin the land. (p. 3R

ISSUE FOR DISCUSSION 13:ShouldThe Law of Property Adr the QB Rules be aanded

to include a section like s. 3 of tRartition of Property Acof British Columbia, acknowledging
the societal shift which has resulted in the tendency towards sale, over partition procgedings?
32

ISSUE FOR DISCUSSION %: ShouldThe Law ofProperty Actbe amended to substitute the
words fAminoro or AP¥Phil do for Ainfanto? (p. 3
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ISSUE FOR DISCUSSION 15:ShouldThe Law of Property Adie amended to eliminate the
term Aperson of unsound mindod from its treatm

this term be replacedith? (p. 34

ISSUE FOR DISCUSSION 16:ShouldThe Law of Property Adie amended to include
bankrupt ceowne's asa party under disability? (p. 35

ISSUE FOR DISCUSSION 17:

(a) ShouldThe Law of Property Adontinue to provide in a discrete section for the
guardian of a minor or child who is a-owner to have standing to apply for an
order of partition or sale?

(b) If yes, should such a section also provide standing to a substitute decision maker
pursuant tarhe Vulnerable Persons Living with a Mental Disability Act,
committee appointed pursuantfhe Mental Health Actr an attorney appointed
in an enduring poer of attorney on behalf of a menyahcompetent caowner,
and to a trustee in bankruptcy on béloéla bankrupt cawner? (p. 3p

ISSUE FOR DISCUSSION 18:f your answer to Issue Nd7(b) was yes, should s. 22(2) of
The Law of Property Adie amendetb reflect the various types of legal representatives
available to mentally incompetent persons in Manitoba today, and the representative for a
bankrupt ceowner? For example, should s. 22(2) state:

22(2) Where a party is an infant, a person of unsound mind or a mentally

incompetent persomy a bankrupt c@wner, the court may order that the

conveyance, transfer or other document be executedtbe mi nor partyos
guardian by a committee appointed pursuaniThe Mental Health Ach

substitute decision maker appointed pursuaiii Vulnerable Persons Living

with a Mental Disability At oran attorney appointed in an enduring power of

attorneyfor a mentally incompetentparg,nd by a b amsteeimpt partyos

bankruptcy? (p. 36

ISSUE FOR DISCUSSION 19:Given s. 5(1) offhe Presumption of Death and Declaration of
Absence Act,

(a) Should s. 21(1) ofhe Law of Property Adie amended to delete the prescribed waiting
period of three years?

(b) Should s. 21(1) ofhe Law of Property Adie reworded to incorporatthe appointment
of a committeeas opposed to a guardigryrsuant torhe Presumption of Death and
Declaration ofAbsence Aé (p. 37

ISSUE FOR DISCUSSION 20:ShouldThe Law of Propdy Actbe amended to abolish-co
parcenary and tenancy by the entiretie®amerships? (p. 38
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ISSUE FOR DISCUSSON 21Should the Court continue to have discretionary jurisdiction to
grant or dismiss an application for partition or sale under s. 19{eof.aw of Property Acor
should that section be amended to provide statutory entitlement to applicants for an order of
partition or sale, subject to specified exceptions as undéaihef Property Acof Alberta? (p.

40)

ISSUE FOR DISCUSSION 22:Shoud the legislatiorgoverning partition and sale continue in
The Law of Property Aar should it be reenacted in a discretartition and Sale A¢t(p.41)
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APPENDIX A: THE PARTITION ACT, S.M. 1878, c. 6

CAP. VL

An Act respecting the partition of, and sale of real
estate in the Province of Manitoba.

[Assentrd to 2nd February, 1878.]

Hzer MATESTY, by and with the advice and consent preampie.
of the Legislative Assembly of the Province of Mani-
toba, enacts as follows :

I. In this Act “lands” and * land” shall mean and mterpreta-
include lands, tenements, hereditaments and all inte- "™
rest and estates therein ; ** partition ” and * plaintiff ”
and “ defendant” shall mean and include all parties
interested in any proceedings under this Act; and all
parties interested in any proceedings under this Act,
other than the plaintiff, shall be a defendant.

IT. Every partition of lands, voluntarily made by Partition of
the parties thereto, shall be made by deed ; otherwise be made.
the same shall be void, except the same be accompanied
and followed by facts and circumstances which render

the transaction binding in Equity.

III. All joint tenants, tenants in common, and co- Parties en-
partners ; all persons or parties entitled to any estate tate ay be.
or 1nterest by the courtesy or as mortgagees, execution Soase pasti
or judgment creditors, by lien, conveyance, devise or Yom
inheritance, or howsoever otherwise, iIn possession,
reversion, remainder or expectancy, or in any way or
manner otherwise in any lands in this Province, shall
and may, by the decree or order of the Court of Queen’s
Bench, be compelled to make or suffer partition orsale
of the said lands, or any part or parts thereof, as in this

Act provided.

IV. The proceedings for the partition or sale of such Proceedings
lands shall be instituted in the Court of Queen’s 5% Gatitut
Bench on its Equity side. Q. B.

V. Any person interested in any lands situate in

this Province, or the duly authorized agent of such per-
4 son,
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Personsinter-
ested may file
a bil! of com
plaint.

son, or the guardian of any infant or minor interested
or entitled as aforesaid to or in the said lands or any
part or parts thereof, can and may file a bill of com-
plaint in the said court, setting forth the particulars as
mentioned in the seventh section of this Aet, and

Proviso.

How to be en-
titled.

praying that a partition or sale of such lands or partor
parts thereof may be made under the direction of the
court ; and the court may upon the hearing of the bill
of complaint and answer thereto, if any, as in ordinary
cases in the said court, make such decree or order for
the partition or sale, if a sale shall appear more advan-
tageous, of the said lands subject to such conditions,
and on such terms, as shall appear proper and expedient,
in the interest of all parties interested, with such di-
rection as to inquiries, if any shall appear necessary, as
the court shall see proper to make; Provided always
that no steps shall be taken under this Act in respect
of any lands or any estate or interest therein, vested in,
descended, or belonging to, any person from any person
dying intestate, until six months of his decease.

VI. All proceedings under this Act may be entitled
as follows :
MANITOBA. § IN THE QUEEN’S BENCH
In Equity. '

The day of | in the yeartof
Our Lord 18

In the matter of Partition.

Between A. B. Plaintiff.
and
C.D. Defendant.

In all other respects,.except as provided in this Act,
the bill is to be framed as an ordinary bill of complaint
according to the general orders of the court.

Parties filing VII. Every person, having at the time of filing a bill

a bill of com-

plaint to fully of complaint, any interest or estate as aforesaid in the

describe the
lands.

said lands shall or may be made a party to such bill,
either as plaintiff or defendant; and the bill of com-
plaint shall particularly and accurately describe the
said lands to be partitioned or sold ; and shall also.set
forth : : 1.
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1. The interest or estate of the plaintiff and of the asfonows:

defendant therein as accurately and concisely as pos-
sible ;

2. The places of residence or domicile, and occupa-
tion, if any, of each person, plaintiff and defendant ;

8. The interest, estate, right and title of every per-
son, plaintiff and defendant therein, in any wise what-
soever, so far as the same may be known or can be as-
certained ;

4. In case any one or more of such persons, or the
share or exient of interest or estate in said lands of any
person interested be unknown, the facts in respect
thereof shall be set forth as far as known or that can
be ascertained.

VIII. In case any of the persons interested be an in- When an in-
nt or minor

fant or minor, not having a legal guardian, the court or is interested,
any judge may at any time before or after the bill filed, e agoar
upon proof that such infant or minor has been served %as

with notice of the application, a reasonable time before
application, whether the said infant or minor is within

or without this Province, appoint a suitable and dis-

creet person to be guardian for such infant or minor, for

the special purpose of taking charge of the interest of

such infant or minor in the proceedings to be taken

on the bill in respect of the partition or sale of the

said lands.

IX. Every guardian so appointed, and every other Every guardl-
guardian, shall at any time when thereunto required ed to execute
by the direction or order of the court or judge, execute * ™"
to the clerk of the court, or to the infant or minor, or to
such other person or persons as the judge or court shall
direct, according to the direction of the court or judge,

a bond with or without sureties, as shall be directed,
to be allowed by the clerk of the court upon proper
proof of the sufficiency thereof, conditioned for the
faithful discharge of the trust committed to him as such
guardian, an- to render a just account of the guardian-
ship when required by the court or a judge, and upon
such further condition as may be directed ; and every
guardian in the proceedings on any bill or other pro-
ceedings as aforesaid, or in any matter connected

therewith
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and may bo therewith or growing thm:eout, sha,ll,- in addition to
cess for dis- ~ all other remedies against him, be subject to have the
obedienceof nrocess of the court by way of attachment or other-
wise, on disobedience to, or non-compliance with, any
rule, order, or direction of the court or judg: to be
issued against him by the court or a judge, as for a
contempt of court; and the court or a judge shall have
power and authority to order the issue of any such
process of attachment for the causes aforesaid, any law,

usage or custom tothe contrary notwithstanding.

Actsof guar-  X. The gunardians aforesaid shall represent the in-
tan shail be 3 . . .
binding'on  fants or minors in the proceedings upon the bill; and
infant. their acts therein and in relation thereto shall be bind-
ing on the infants and minors, and shall be as valid
and effectual as if done by such infants or minors after

having arrived at the full age of twenty-one years.

persons hav-  XI. 1t shall not be compulsory, in the first instance,

the lands may to make any person having a lien or incumbrance on
to proceed- = the lands or estate, or any part thereof, a party to the
e proceeding; but the plaintiff in the bill may make
such incumbrancers parties to the bill, and set forth
the lien or incumbrance ; or such incumbrancers may
subsequently be made parties to the proceedings in the
master’s office, or otherwise, by an order of the court or
judge, or by an order of the master; and in such case
they shall be bound by all the proceedings the same as
if they had been made parties in the first instance;
and if any lien or incumbrance is on the undivided
share or estate of any of the parties or persons to the
bill, it shall be a lien only on such share or estate;
and such share or estate, as the case may be, shall be
first charged with its due proportion of the cost of the
proceedings in partition or sale, in priority to any such
lien: Provided always, that if the person having such
lien shall not, in the first instance or subsequently, be
made a party to the proceedings, his lien shall not be
impaired or affected by the proceedings: and provided
further, that in any stage of the proceedings any amend-
ments may be made by the omission or addition of
persons or parties, or otherwise, as necessity or occasion
shall arise, upon such terms as the court or a judge
shall impose.

Proviso.

Whereparties  X1L. In cases where all the parties interested or sup-
_posed
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posed to be interested in the lands, and their residence interested are
. . . . . unknown,

are unknown, an- office copy of the bill with the re-.copy of the

quisite notices and endorsements thereon, according to PheVin i

the general orders of the court in ordinary biils and §grved on all

cases, shall be served on all the persons, parties defen- fendant.

dant thereto, whether infauts or minors or not, and

whether married women, or sole and unmarried or not,

who are interested in the said lands and estate in ques-

tion, or on any authorized agent, gnardian, or attorney,

or solicitor of any of the said parties defendant ; service

either upon the infant or minor, or upon the guardian,

shall be sufficient, except there shall be some special

reason for holding otherwise.

. XIII. The court, or a judge in any case, may order Court may
order substi-

substitutional or other service of the bill of complaint tutional ser-
. . . vice by publi-

or any proceedings, upon any of the parties interested, cation of the

or service by publication of a concise statement of the Pilie Mani:

substance of the bill, or the whole bill, together with g other pu-

the notices and indorsements thereon, in the Manitoba

Gazelte, and in some newspaper published in or near

the city of Winnipeg, in one or both, for such time and

in such manner, and in such language, either the

English or the French language, as the court or judge

shall in such order direct ; or may order that any ser-

vice of any bill, proceeding or notice may be served

by enclosing the same to any person in an envelope

properly addressed and deposited in the post office in

Winnipeg, with postage prepaid, in manner and form

as shall in the said order be expressed; or may order

the service of any bill, proceeding or notice in any

manner otherwise, as to the court or judge shall seem

proper; and all services made in pursuance of any

such orders shall be good and effectual, and shall bind

the parties so served, their estate and inverest, as effect-

nally as if personal service had been made ; but in all

such services regard shall be had to the time for answer-

ing or appearing to the same.

L ‘When an-
XIV. In case answers are not filed pursuant to the When an-

practice of the court, the bill may be taken pro confesso od, bl ‘may

in respect of any party defendant failing to answer ; conjesso, and
and the case, when ripe for hearing, may be set down Taard on viva
and heard as any ordinary case on the equity side of voce evidence
the court, and thereupon the case shall be heard on

bill and answer, or pro confesso, or affidavits and vivd

voce
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~woce evidence, one or both, and the court shall pro-
nounce such decree or order as the law and justice of
the case shall demand. '

t)n hearin 1 T i -
Onbearing - XV. On the hearing, the several parties shall estab

establishtheir lish to the satisfaction of the court their respective

titles in the  ©5tates, interests and titles to and in the sald lands,

land. and also the estate, interest and title of any person or
persons who are unknown, or who are not a party to
the suit; and the decree or order, if made, shall either
define specially the respective estates, interests and
rights of all parties interested in the said lands or any
part thereof, so that the same may be readily distin-
guished and known, including (if any) the estates or
interests of any persons unknown and not ascertained;
and if a partition be decreed or ordered, define and
designate by metes and bounds the several parcels or
parts or portions allotted to each, so that the same may
be distinguished and known from all other parcels,
parts or portions; or refer to the master or some other
person to inquire and report upon all and singular the
premises, and reserve further consideration until after
the master or other person shall have made his report;
and after the said report shall have become absolute,
by a subsequent decree or order, or decrees or orders,
finally dispose of all and singular the premises in the
manner aforesaid.

Court may XVI. In the case of apartition, the court or the mas-

employ a sur- . .

veyor toas-  ter may, if necessary, employ a surveyor to assist the

the the Mowe. court or the master in dividing and designating the

ralsharesele. several shares, parcels or parts, by actual survey, and
who shall place posts, stones or monuments to point
out and define the same, and make an accurate map or
plan and field book of the whole land and the several
divisions thereof, and shall describe particularly the

metes and bounds of the same.

b“,?ggggp?;gy XVII. The report, as in ordinary cases, may be ex-
or sent back. cepted to, or the court, without exceptions, may order

it to be sent back to be reviewed or amended.

Decree of the X VIIL. The decree or order of the court confirming
bindine. . the said report and finally disposing of the case, wheth-
er in the case of partition or sale, shall be binding and
conclusive on all parties named in the cause and made

parties
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parties thereto, and on all persons claiming by, through Bat shai not
or under them or any of them; but such decree or fammutior
order, if it be on partition, shall not affect any person '

being a tenant, or tenant in dower, or tenant by cour-

tesy, or tenant for life, of the lands or any part thereof

which form the subject of a partition, nor of any per-

son, whether such decree or order be on partition or

sale, not named in the bill of complaint originally, or

by amendment, nor subsequently made a party to the
proceedings as hereinbefore provided.

XIX. Either in the decree or order first made, or, {[2¢visable.
after decree or order for partition, if by any means it order sale or
. v ¢ . the estate.
shall under the circumstances appear to be advisable,
in a subsequent decree or order reciting the former de-
cree or order, and the reason for a sale instead of a
partition, the court may order the sale of the estate,
lands and premises, if deemed prudent so to do, or any
part thereof, or any estate or interest therein or in any
part thereof, at a public or private sale, on such terms
and conditions, and on credit or for cash, as to the
whole or part of the purchase money, as to the court
shall seem expedient. :

XX. In all cases, any decree, order and report con- Deed executed
firmed. by which partition or sale is declared or effect- ghaii ve vatid
ed, or any deed executed by the master of the court, to #n¢ binding.
give effect to such partition or sale, shall be valid and
binding, both at law and in equity.

7

XXI. Any partition or sale made under this Act Any suleun.

shall be as effectual to all intents and purposes for the to be as efreet-
. . . . ual as of any

apportioning or conveying away of the estate or in- person fully

terest of any married woman, infant or lunatic, party comretent:

to the proceedings by which the partition or sale is

declared or made, as of any person fully competent in

law to act himself

XXII. In cases where a sale is ordered, it shall be whenasale
lawful and competent for the court to order that all the 1o ered ree
lands shall be sold freed and discharged trom all in. }2ndsfromall
cumbrances, if it shall under the circumstances see fit brances.
so to do ; and the purchaser shall take title according-
ly ; and upon sale, to order that all proper parties shall
join in the deed of conveyance, and to enforce compli-
ance with such order; or to direct the master of the

court
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court or some other person to execute the deed of con-
veyance, in case any party thereto is absent or of ten-
der years, or from any other cause, it is convenient so
to do; and any deed of conveyance so executed shall
have the same force and effect as if executed under the
_ proper hand. and seal of the said party named in the
In certain . : . . .
cases convey- Sald conveyance ; and in case of infants, as if of the
A otee ¢ Tull age of twenty-one years; and in the case of mar-

same force

and effect as if yq B . 1 .
and effectas if rjed women, as if they were sole and unmarried ; or the

der proper court may convey the lands to the purchaser thereof

hand and seal A .

of party nam- by a vesting order of the court, which shall have the

< same force and effect as a formal deed of conveyance
would have, duly executed by all the parties having
‘any estate or interest to convey, and fully competent
in law to make and execute such conveyance.

Proceeds,now X XTIII. The proceeds of any sale, whether it be

to be disposed .

of. money, mortgages, or security, or partly one and par‘ly
the other, shall stand in the place of and represent the
said lands, and be impressed with the same trusts and
incidents, and subject to the same incumbrances, that
the lands were before sale and conveyance; and the
court shall pay out, apportion and dispose thereof, ac-
cording to the estate, interest and rights of the parties
therein and thereto, according to law ; and in doing so
shall fix the value ot any inchoate, or unliquidated, or
uncertain estate or interest therein or thereto, and deal
with the same according to law, dealing with all liens
and incumbrances according to their legal priority, or
pari passu where no priority exists.

Qtfice copy of X XIV. An olfice copy of any decree, or order or re-
sufficient evi- port confirmed for a partition or sale under this Aet,
Senceof. shall be sufficient 2vidence in all courts of the parti-
tion thereby declared. and of the sale thereby made, of
the several holdings by the parties of the shares allotted
to them, and of the title of the purchaser to the land

sold to him.

Practice tobe  XXV. In all matters arising in proceedings under
" this Act in respect of which the practice is not provid-

ed for, the principles of the practice of the Court of

Queen’s Bench, on its equity side, shall, as near as may

he, be followed ; and in cases on points of practice not

therein provided for, the court may make general rules

or orders, or may make any special order in any case

as
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as necessity or occasion shall require, not inconsistent
with this Act nor contrary to law.

XXVI. Asarule, the costs in proceedings under this s Lo o

the estate and estate.
shall form a first charﬂ'e thereon ; but the court shall
in all cases have absolute dlscretlonary power over ail
costs.
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1. PARTITION OF PROPERTY ACT, BRITISH COLUMBIA

Definitions
1 In this Act:
“court” means the Supreme Court;
"land" includes special timber licences, and all estates and interests in them;
"proceeding for partitionihcludes a proceeding for sale and distribution of the proceeds.
Parties may be compelled to partition or sell land
2 (1) All joint tenants, tenants in common, coparceners, mortgagees or other creditors who
have liens on, and all parties interestedny land may be compelled to partition or
sell the land, or a part of it as provided in this Act.

(2) Subsection (1) applies whether the estate is legal or equitable or equitable only.

(3) In order to achieve partition, special timber licences may bgreskto any of
the interested parties.

(4) Despite subsection (3), a special timber licence must not be partitioned and any
special timber licences left over after the others have been assigned, must be
ordered to be sold and the proceeds distributedhgrtie interested parties in
order to achieve partition.

Pleadings

3 In a proceeding for partition it is sufficient to claim a sale and distribution of proceeds,
and it is not necessary to claim a partition.

Parties to proceeding and persons entitled tnotice

4 (1) Any person who, if this Act had not been passed, might have maintained a proceeding
for partition may maintain such a proceeding against any one or more of the interested
parties without serving the other or others, and a defendant indbesgpling may not
object for want of parties.

(2) The court may order inquiries as to the nature of the property, the persons
interested in it and other matters it thinks necessary or proper, with a view to an
order for partition or sale being made on ferthonsideration, but all persons
who, if this Act had not been passed, would have been necessary parties to the
proceeding must be served with a notice of the order.
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(3) Persons served with notice under subsection (2)

(a) are bound by the proceeding athiéy had been originally parties to
the proceeding,

(b) may patrticipate in the proceeding, and

(c) may apply to the court to amend the order.

Proceedings if parties cannot be served

5 (1) Ifin a proceeding for partition it appears to the court that a copy of an order under
section4 cannot be served on the interested partiesannot be served without
expense disproportionate to the value of the property involved, the court may, if it
thinks fit, on the request of any of the interested parties and despite the dissent or

disability of any of them

(a) dispense with service @ny person or class of persons specified in the
order, and

(b) order that notice of the order be published at the times and in the
manner the court thinks fit, calling on all persons interested in the
property who have not been served to apply to estaiblshclaims
before the court within a period specified in the order.

(2) After the period specified in an order under subsection (1),

(a) all persons who have not applied to establish their claims, whether they
are in or out of the jurisdiction of thew, including persons under
any disability, are bound by the proceedings as if on the day of the date
of the order dispensing with service they had been served with a copy
of the order undesectiond,

(b) the powers of the court under theustee Acextend to the interests of
persons referreth in paragraph (a) in the property involved as if they
had been parties, and

(c) the court may order a sale of the property and give directions.

Sale of property where majority requests it

6 In a proceeding for partition where, if this Act had not been passed, an order for partition
might have been made, and if the party or parties interested, individually or collectively,
to the extent of 1/2 or upwards in the property involved request thretoadirect a sale of
the property and a distribution of the proceeds instead of a division of the property, the
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court must, unless it sees good reason to the contrary, order a sale of the property and may
give directions.

Sale in place of partition

7 In a proceeding for partition where, if this Act had not been passed, an order for partition
might have been made, and if it appears to the court that because of the nature of the
property involved, or of the number of parties interested or presumptntehgsted in it,
or of the absence or disability of some of those parties, or of any other circumstance, a
sale of the property and a distribution of the proceeds would be more beneficial for the

interested parties than a division of the property, thet coay

(a) on the request of any of the interested parties and despite the dissent or
disability of any other interested party, order a sale of the property, and

(b) give directions.

Purchase of share of person applying for sale

8 (1) In a proceeding fopartition where, if this Act had not been passed, an order for
partition might have been made, then if any party interested in the property involved
requests the court to order a sale of the property and a distribution of the proceeds
instead of a divisio of the property, the court may order a sale of the property and

give directions.

(2) The court may not make an order under subsection (1) if the other parties
interested in the property, or some of them, undertake to purchase the share of a

partyrequesting a sale.

(3) If an undertaking is given, the court may order a valuation of the share of the party
requesting a sale in the manner the court thinks fit, and may give directions.

Persons under disability

9 (1) In a proceeding for partition, aquest for sale may be made or an undertaking to
purchase given on the part of an infant, of an adult who is incapable of making
decisions relating to the adult's financial affairs or of a person under any other

disability, by
(a)the infant's litigation gardian or guardian,

(b) and (c)Not in force.]

(d) the adult's attorney under an enduring power of attorney.
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(2) The court is not bound to comply with the request or undertaking on the part of an
infant unless it appears that the sale or purchasbe for the infant's benefit.

Court may allow interested parties to bid

10 On a sale under this Act the court may allow any of the interested parties to bid at the
sale on the terms as to nonpayment of deposit, or setting off or accounting for the

purchase money instead of paying it, or as to any other matter that seems reasonable to
the court.

Money arising from sale subject to court order

11 (1) All money to be received on any sale under this Act, or to be set aside out of the rents

or payments igerved, on any lease of earth, coal, stone or minerals may, if the court
orders, be paid to any trustees approved by the court.

(2) If no order is made under subsection (1), the money must be paid into a chartered

bank as the court directs, to the accafrihe registrar of the court in the matter
of this Act.

(3) Money paid under subsection (1) or (2) must be applied, as the court directs, to
one or more of the following purposes:

(a)the discharge or redemption of any encumbrance affecting the property

in respect of which the money was paid, or affecting any other
property, subject to the same uses or trusts;

(b) the purchase of other property to be settled in the same manner as the
property in respect of which the money was paid;

(c) the payment to anygpson becoming absolutely entitled.

Application of money without court order

12 The application of money referred togactionl1 may, if the court so orders, be made
by the trustees, if any, without application to the court, or otherwise on an order of the

court, on the petition of the person who would be entitled to the possession or the receipt

of the rents and profits of the lduif the money had been invested in the purchase of
land.

Investment of money

13 (1) Until the money can be applied as required under this Act, it must be invested as the
court thinks fit.
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(2) The interest and dividends of the investment must be pde tpersons who
would have been entitled to the rents and profits of the land if the money had been
invested in the purchase of land.

Interests of persons if service of notice dispensed with

14 (1) If an order is made under this Act dispensing with theise of notice on any person
or classes of persons, and property is sold by order of the court, the following
provisions apply:

(a)the proceeds of the sale must be paid into court to await the further
order of the court;

(b) the court must, by order,ts& time after which the proceeds will be
distributed, and may by further order extend that time;

(c) the court must order notice to be given by advertisements or otherwise
to any persons on whom service is dispensed with who may not have
previously comen and established their claims, notifying them of

(1) the fact of the sale,
(i) the time of the intended distribution, and

(i) the time within which a claim to participate in the proceeds
must be made;

(d) if at the end of the time set or extended titerests of all the persons
interested have been ascertained, the court must distribute the proceeds
in accordance with the rights of those persons;

(e)if at the end of the time set or extended the interests of all the persons
interested have not been edained, and it appears to the court that
they cannot be ascertained or cannot be ascertained without expense
disproportionate to the value of the property or of the unascertained
interests, the court must distribute the proceeds

(i) in the manner that gears to the court to be most in accordance
with the rights of the persons whose claims to participate in the
proceeds have been established, whether all those persons are or
are not before the court, and

(if) with the reservations, if any, the court séem favour of any

other persons, whether ascertained or not, who may appear from
the evidence before the court to have any clear rights that ought
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to be provided for, although those rights may not have been fully
established.

(2) If an order is madander subsection (1) (e), all other persons are excluded from
participation in those proceeds.

(3) Despite a distribution under subsection (1) of the proceeds of a sale, any person
excluded under subsection (2) may recover from any participating person any

portion received by that person of the excluded person's share.

Abatement in favour of parties previously excluded

If 2 or more sales are made in a proceeding for partition and any person who has been

15
excluded under this Act from participationtive proceeds of any of those sales
establishes a claim to participate in the proceeds of a subsequent sale, the shares of the

other persons interested in the proceeds of the subsequent sale
(a) abate to the extent, if any, to which they were increaseldeogdn
participation of the excluded person in the proceeds of the previous
sale, and

(b) must to that extent be applied in payment to that person of the share to
which the person would have been entitled in the proceeds of the
previous sale if the clainotit had been established in time.

Costs

16 In a proceeding for partition the court may make an order it thinks just respecting costs
up to the time of hearing.

Application of Land Title Act

17 An order for the partition of land into 2 or more parcels is deemed to effect a
subdivision as defined in theand Title Actand must contain an express @eation that

the order is subject to complianaéh that Act.
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2. LAW OF PROPERTY ACT, ALBERTA

Part 3
Partition and Sale

Definitions
14 In this Part,
(@ Ahcowner s0O means joint tenants or tenants
but does not include joint tenants or tenants in common of an interest in
land who aréholding the interest for common beneficiaries;
(b) Afencumbr anced me an berthan §feeisimpleestatest i n | and
(co Aencumbranceed means an owner of an encu

(d Ahomesteadd means a WowareAsit ead as defined

(e) Al ando means | aland Titkes Actathée ihcludes alprofita t h e
prendre;

fH Al ocal authorityo means
(i) the council of a city, town, village or municipal district,

(i)  the Minister responsible for tidunicipal Government Agcin the
case of an improvement district, or

(i)  the Minister responsible for ti&pecial Areas Acin the case of a
special area;

(9 Aiorder o means an order made under this P

(h) iparcel 6 means a parcel Mdncipaand as defin
Government Act

) Aregisteredod meahandTitlestActst er ed under t he

Application for termination of co-ownership

15(1) A co-owner may apply to the Court for an order terminating theveoership of the
interest in land in which the emwvner is a ceowner.

(2) On hearing an application under subsection (1), the Courtrabké# an order directing
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(@) a physical division of all or part of the land between thewaers,

(b) the sale of all or part of the interest of land and the distribution of the
proceeds of the sale between theoemers, or

(c) the sale of albr part of the interest of one or more of theocawn e r s 6
interests in land to one or more of the othepamers who are willing to
purchase the interest.

(3) A sale under subsection (2)(b) or (c) and the distribution of the proceeds of the sale shall
beunder the direction of the Court.

(4) In making an order under subsection (2)(c), the Court shall fix the value of the land sold
and the terms of the sale.

Refusal to approve sale of interest in land
16 Notwithstandingsection 15(2)if an order is made undsedion 15(2)b) and the highest
amount offered for the purchase of the interest in the land is less than the market value of the
interest, the Court may
(&) refuse to approve the sale, and
(b) make any further order it considers proper.
Accounting, contribution and adjustment

17(1) In making an order, the Court may direct that

(&) an accounting, contribution and adjustment, or any one or more of them,
take place in respect of the land, and

(b) compensation, if any, be paid far anequal division of the land.
(2) In determining if an accounting, contribution or adjustment should take place or
compensation be paid for an unequal division of the land, the Court shall, without limiting
itself from considering any matter it consigleelevant in making its determination, consider
whether

(a) one ceowner has excluded anotheroaner from the land;

(b) an occupying cmwner was tenant, bailiff or agent of anothetosmer;

(c) acoowner has received from third partieemthantheco wner 6 s j ust

share of the rents from the land or profits from the reasonable removal of its
natural resources;
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(d)
(e)

(f)

(9)

(h)

a caowner has committed waste by an unreasonable use of the land;

a caowner has made improvements or captyments that have increased
the realizable value of the land;

a caowner should be compensated for fuapital expenses in respect of
the land;

an occupying cawner claiming nofcapital expenses in respect of the land
should be requiretb pay a fair occupation rent;

a caowner has at the time the application is made under this Part rights in

the land for which the ecowner would receive compensation under the

Dower Actif an order had been made under that Act dispensing with tha
coowner 6s consent to the disposition of

Ensurance that obligations performed

18 If an order is made with respect to an interest in land other than a fee simple estate, the
Court may impose any terms and conditions it considers necesssmsuie that the
obligations imposed in respect of the interest are performed.

Severance of joint tenancy

19 If the interest in land that is the subject of an order is held in joint tenancy, the order on
being granted severs the joint tenancy.

Homestead

20(1) A termination of ceownership under this Part is not a disposition undebDtheer

Act

(2) On termination of capwnership under this Part, the land that waswoed ceases to be
a homestead as between the parties to the action who weredhaers immediately prior
to the order being made.

(3) An order made under this Part terminating thewamership of land by two spouses
dispenses with consent under bawer Actby those spouses to a disposition of land that is
subject to that order.

Application of the Family Property Act and Family Law Act

21 Notwithstandingsection 15(2)the Court may, with respect to land that comprises a
family home as defined in tHeamily Property Acor a family home as defined in tRamily
Law Act stay proceedings undinis Part
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(&) pending the disposition of an application made undeF#meily Property
Actor section 6&f theFamily Law Actor

(b) while an order made under tRamily Property Acbr section 6&f the
Family Law Actremains in force.

Refusal to allow application

22 Notwithstandingsection 15(2)if an application for an order is made with respect to an
interest in land other than a fee simple estate, the Courtehese to allow the application if
the order would unduly prejudice the grantor of that interest.

Encumbrances against the entire interest

23(1) An order does not affect an encumbrance registered against the entire interest in land
in respect of which #order is made.

(2) If an encumbrance is registered against the entire interest in land in respect of which an

order is made and under the order the interest ofawvoer is to be sold to another

co-owner, the Court may direct that compensationfovteen dor 6 s | i abi |l ity ur
encumbrance in an amount determined by the Court be paid to the purchaser of the interest

from the proceeds of the sale.

Encumbrances against particular interest

24 If an encumbrance is registered against an interest irothued than the entire interest in
the land in respect of which the order is made then

(a) ifthe land is to be physically divided between theoemers, the Court may
direct that the encumbrance on the land being divided be registered only
against théand allotted to the cowner in respect of whose interest the
encumbrance was registered,

(b) if the land or part of it is to be sold and proceeds of the sale are to be
distributed between the @awners, the Court may direct that the
encumbrance orhé land being sold be discharged as against that land and
compensation in an amount determined by the Court be paid to the
encumbrancee from the proceeds accruing to theweeer in respect of
whose interest the encumbrance was registered, or

(c) ifthe interest of a cowner is to be sold to another-owner, the Court
may direct that the encumbrance on the interest being sold be discharged as
against that | and and compensation for t
encumbrance in an amount determinedhgyCourt be paid to the
encumbrancee from the proceeds accruing to the vendor of the interest, if
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the interest sold was the interest in respect of which the encumbrance was
registered.

Service of application

25(1) A co-owner commencing an applicatiéor an order shall, not less than 10 days before
the application is to be heard, serve a copy of the application on

(@) the other ceowner,

(b) any encumbrancee who has an encumbrance registered against an interest in
the land, and

(c) any other person that the Court may direct.
(2) Every person served with an application is a party to the action.
(3) An encumbrancee who

(@) holds an unregistered encumbrance against land that is the subject of an
application for an order, and

(b) is not a party to the action,

may apply to the Court to be made a party to the action and the Court may make that
encumbrancee a party to the action on any terms the Court considers proper.

Application of Part 17 of the Municipal Government Act

26 Notwithstandingsection 15(2)if an order has or may have the effect of subdividing a
parcel to which Part 17 of tiMunicipal Government Acpplies, the Court shall

(a) stay the proceedings under this Part until the requirements of Part 17 of the
Municipal Government Adtave been complied with, or

(b) make the order subject to the requirements of Part 17 dtinecipal
Government Adbeing complied with.

Termination of co-ownership

27 Notwithstanding any agreement betweeroemers of land, the Court may make an
order terminating the eownershipjf the continuance of the emwnership will cause undue
hardship to one or more of the-owners.
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Validity of previous partition orders

28 A partition order registered in a land titles office before May 20, 1976 is valid
notwithstanding that the ordesas not approved under tRé&anning Actthen in force

Planning requirements

29(1) In thissection and isections 3@nd31, fipl anni ng requirementso
requirements contained sections 2&nd26 of ThePlanning Act RSA 1970 c276and the

regulations referred to isection 25f that Act as those sections and regulati@asl on May

20, 1976.

(2) A person

(&) who was a cawner of land that was subject to a partition order referred to
in section 28mmediately prior to that partition order being made, and

(b) who was, on November 12, 1979, the owner of that land or a part of it,shall,
on being served with a written notice to do so by the local authority having
jurisdiction over the area withinhvich the land is located, comply with the
planning requirements in the same manner as if that land was the subject of
a proposed subdivision undenePlanningAct, RSA 1970 c276

(3) A local authority shall not serve a written notice under subsection (2) after June 30,
1980.

Appeal
30(1) A person served with a writtarotice undesection 29(2who alleges that it will
cause the person hardship to comply with the planning requirements may appeal to an appeal
boardto have the planning requirements reduced or waived.
(2) A person served with a written notice undection 29(2pr the local authigty on whose
behalf the written notice was served may appeal to an appeal board for directions as to how
the planning requirements are to be complied with.

(3) An appeal under this section shall be commenced within 6 months from the day that the
local auhority served the written notice undsgction 29(2)

(4) An appeal under this section may be commenced by serving on the Miesgiensible
for this Act a notice of appeal setting out the reasons for the appeal and the remedy sought.

Appeal board

31(1) Within 60 days after being served with a notice of appeal w®iion 30the
Minister responsible for this Act shall cause an appeal board to be established consisting of
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(@) one member, to be chaif the appeal board, appointed by the Minister
responsible for this Act,

(b) one member appointed by the person who was served with a written notice
undersection 29(2)and

(c) one member appointed by the local authority on whose behalf the written
notice was served.

(2) If a party to an appeal fails to appoint a member to the appeal board, the chair of the
appeal board and tlmther member of the appeal board may hear the appeal, the chair having
a casting vote in the event of a tie vote respecting any matter being heard by the appeal
board.

(3) In hearing a matteeferred to it, the appeal board may consider any matter stazns
relevant.

(4) On hearing the matter the appeal board may make an order
(&) reducing the planning requirements;
(b) waiving the planning requirements;
(c) directing how the planning requirements are to be complied with;
(d) dismissimg the appeal.
(5) An order made under subsection (4) may be registered.

(6) The chair of the appeal board has the same powers as a commissioner undeliche
Inquiries Act

(7) Section 5%0f theArbitration Actapplies to a matter heard under this section in the same
manner as if the members of the appeal board were arbitrators undebithetion Act

(8) The appeal board shall hear the matter being appealed and make its decision within 6
months from the day that the appeal is commenced.

(9) Notwithstanding subsection (8), on the request of the chair of the appeal board, the
Minister responsible for this Act may extend thme within which the appeal board shall
hear the matter being appealed and make its decision.

(10) Any decision, purported decisi or proceeding of the appeal board is final and shall
not be questioned, reviewed or restrained by injunction, prohibition, mandamus, quo
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warranto proceedings or other process or proceedings in any court or be removed by
certiorari or otherwise into argourt.

Service of documents
32 A written notice undesection 29a notice of appeal undsection 3Mr any other

document issued in respect of an appeal commenced sgxdtem 30nay be served by
personal service or by registered or certified mail.

69


https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-l-7/162410/rsa-2000-c-l-7.html#sec29_smooth
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-l-7/162410/rsa-2000-c-l-7.html#sec30_smooth
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-l-7/162410/rsa-2000-c-l-7.html#sec30_smooth

3. PARTITION ACT, ONTARIO
Definitions
1 In this Act,
Acourto means the Superior Court of Just.i

Al andodo i ncl udes héraditathents, arid @allhestatecandtinterestsatherain.
(Abfi @emds 0)

Who may be compelled to make partition or sale

2 All joint tenants, tenants in common, and coparceners, all doweresses, and parties entitled to
dower, tenants by the curtesy, mortgagees or other creditors having liens on, and all parties
interested in, to or out of, any land in Ontario, may be comptllathke or suffer partition or

sale of the land, or any part thereof, whether the estate is legal and equitable or equitable only.

Who may bring action or make application for partition

3 (1) Any person interested in land in Ontario, or the guardiamaihar entitled to the

immediate possession of an estate therein, may bring an action or make an application for the
partition of such land or for the sale thereof under the directions of the court if such sale is
considered by the court to be more advgatas to the parties interested.

When proceedings may be commenced

(2) Where the land is held in joint tenancy or tenancy in common or coparcenary by reason of a
devise or an intestacy, no proceeding shall be taken until one year after the deceaestatdne
or person dying intestate in whom the land was vested.

Appointment of guardian to estate of person unheard of for three years

4 (1) Where a person interested in the land has not been heard of for three years or upwards and
it is uncertain whettr such person is living or dead, the court upon the application of any one
interested in the land may appoint a guardian to take charge of the interest of such person and of
those who, in the event of his or her being dead, are entitled to his or leeoshderest in the

land.

Powers of such guardian

(2) The guardian shall, in the proceeding, represent the absent person and those who, if he or she
is dead, are entitled to his or her share or interest in the land, and whether they or any of them are
minors or otherwise under disability, and his or her acts in relation to such share or interest are
binding on the absent person and all others claiming or entitled to claim under or through him,

and are as valid as if done by him or her or them

70

C



Power of the court to deal with the estate

(3) The court upon proof of such absence of such person as affords reasonable ground for
believing such person to be dead, upon the application of the guardian, or any one interested in
the estate represented by the guardmaay deal with the estate or interest of such person, or the
proceeds thereof, and may order payment of the proceeds, or the income or produce thereof, to
the person who, in the event of the absent person being dead, appears to be entitled to the same.

Sales including estates in dower or by the curtesy or for life

5 (1) In a proceeding for partition or administration, or in a proceeding in which a sale of land in
lieu of partition is ordered, and in which the estate of a tenant in dower or tenant by the curtesy
or for life is established, if the person entitled to thateds a party, the court shall determine
whether the estate ought to be exempted from the sale or whether it should be sold, and in
making such determination regard shall be had to the interests of all the parties.

What to pass to purchaser

(2) If a sde is ordered including such estate, all the estate and interest of every such tenant passes
thereby, and no conveyance or release to the purchaser shall be required from such tenant, and
the purchaser, the pur chas efreédsandidischarged framall a s s i
claims by virtue of the estate or interest of any such tenant, whether the same be to any

undivided share or to the whole or any part of the premises sold.

Compensation to owners of particular estates

(3) The court may dirdadhe payment of such sum in gross out of the purchase money to the
person entitled to dower or estate by the curtesy or for life, as is considered, upon the principles
applicable to life annuities, a reasonable satisfaction for such estate, or mathdiggggment to

the person entitled of an annual sum or of the income or interest to be derived from the purchase
money or any part thereof, as seems just, and for that purpose may make such order for the
investment or other disposition of the purchase mameny part thereof as is necessary

Effect upon persons under a disability

6 A partition or sale made by the court is as effectual for the apportioning or conveying away of
the estate or interest of a party to the proceedings by which the sale arpertihade or

declared who is a minor or is incapable as defined iSthestitute Decisions Act, 19%% of a

party who is competent to act.

Appeal

7 An appeal lies to the Divisional Court from any order made under this Act.

71


https://www.canlii.org/en/on/laws/stat/so-1992-c-30/latest/so-1992-c-30.html

4. PARTITION ACT, NOVA SCOTIA
Short title
1 This Act may be cited as the Partition Act.
Interpretation
2 In this Act, "land" includes mining areas
Jurisdiction of Supreme Court preserved
3 The provisions of this Act shall not restrict the jurisdiction and powers of the Supreme Court,
possessing the jurisdiction and powers of the former Court of Chancery in England as to the

partition of land, but shall be construed as enlardiegsame.

LAND SUBJECT TO PARTITION

Land subject to partition

4 All persons holding land as joint tenants;garceners or tenants in common, may be

compelled to have such land partitioned, or to have the same sold and the proceeds of the sale
distributedamong the persons entitled, in the manner provided in this Act.

Right of action

5 Any one or more of the persons so holding land may bring an action in the Trial Division of the
Supreme Court for a partition of the same, or for a sale thereof, andlautistr of the proceeds
among the persons entitled.

Persons entitled to maintain action

6 Such action may be maintained by any person who has an estate in possession, but not by one
who is entitled only to any remainder or reversion.

Tenant jointly or in common for term

7 When two or more persons hold jointly or in common, as tenants for any term of years, any of
them may bring such action against higeoants in the same manner as if they had all been
tenants of the freehold.

Restriction on action oftenant for term

8 No tenant for any term of years, unless twenty years at the least remain unexpired, shall
maintain such an action against any tenant of the freehold.
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PARTIES AND SERVICE

Statement of claim

9 (1) The statement of claim shall set forth the rights and titles, so far as known to the plaintiff,
of all persons interested in the land who would be bound by the partition, whether they have an
estate of inheritance, or for life, or years, or whetheranhigstate in possession, or in remainder,
or reversion, and whether vested or contingent.

(2) If the plaintiff holds an estate for life, or years, the person entitled to the remainder or
reversion, after his estate, shall be considered as one of thegpgosoterested.

Unknown interested person

101f there are any persons interested in the land whose names are unknown to the plaintiff, the
Court or judge may, if, having regard to the nature and extent of the interests of such persons, it
appears expedi¢ on account of the difficulty of ascertaining such persons, or in order to save
expense, appoint one or more persons to represent such persons whose names are unknown to the
plaintiff, and the judgment or order of the Court shall be binding on the pessarpresented,

subject to this Act.

Failure to appear

111f any person entitled to notice fails to appear, and if the service of the originating notice or
other notice to him appears to the Court or the judge to have been insufficient, the Court or a
judge may order such further notice as is thought proper

Right of interested person out of Province to appear

121f, in any stage of the action, it appears to the Court that any person interested, whether a
party or not, is out of the Province and hashaat an opportunity to appear in the action, it may

be adjourned until sufficient time is allowed to enable him to appear.

Party to action by leave

13 Any person who is not a party may be made a party by leave of the Court or a judge, on filing
an affidavt showing that he is entitled to a share in the land, and in all subsequent proceedings
he shall be named as a party to the action.

Guardian

14 The Court or a judge may assign a guardian for the suit for any infant or incompetent person
who is interesteth the premises, in the same manner as a guardian is admitted for an infant

plaintiff or defendant in any other action, and the judgment or order of the Court shall be binding
on the persons so represented, subject to this Act.
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PLEADINGS

Statement of deface

15 The defendant, in his statement of defence, may plead any matter tending to show that the
plaintiff ought not to have partition, either in whole or in part.

Amendment of statement of claim

16 If any person was made a party by leave of the Court or a judge, the plaintiff may, without
leave, amend his statement of claim and plead, or he may reply that such person has no estate or
interest in the land.

ORDER FOR PARTITION

Order for partition

17 If the defendant fails to appear or to deliver a defence, or if, after a trial, it appears that
partition should be made, the Court or a judge shall make an order for the partition of the land,
which shall specify the persons entitled to share in thetipartirdered and the share to which
each is respectively entitled.

COMMISSIONERS AND THEIR DUTIES

Commissioners

18 When such order passes, unless it appears to the Court or judge that a sale of the land is
necessary under the provisions of this Act, the Court or judge may appoint three disinterested
persons as commissioners, to make partition and to set off to thes plaeir respective shares.

Oath

19 The commissioners, before proceeding to the execution of their duties, shall be sworn before
any justice of the peace faithfully and impartially to perform the same, a certificate of which oath
shall be made on thedser for partition by the person who administere®is., c. 333, s. 19.

Notice of right to be present

20 The commissioners shall give notice of the time and place appointed for making the partition

to all persons interested therein who have appear@dhamare known and within the Province,
that theymay be present if they see fit.
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Evidence and subpoena

21 (1) The commissioners may take evidence, and if it is desired by any of the parties interested
in the partition to produce witnesses before the commissioners, such party may obtain subpoenas
from the prothonotary for such witnesses, and disobedience of eémgsipoena shall be

deemed a contempt of court.

(2) The person served with a subpoena shall be entitled to be paid the same fees as for attendance
at an ordinary trial.

Division of land

22 (1) The commissioners shall divide the land and allot the sesteaaés thereof to the
respective parties mentioned in the order, designating the several shares by sufficient
monuments.

(2) The shares of any two or more parties may be allotted to them in common, upon their
expressing their consent to that effect intwg, addressed to the commissioners.

Validity of report

23 The report of the commissioners shall be valid if at least two of the commissioners concur
therein.

LAND INCAPABLE OF DIVISION
Set off of land

24 (1) When the land, of which partition is sought, cannot be divided without prejudice to the
owners, or when any specific part thereof is of greater value than the share of any party and
cannot be divided without prejudice to the owners, the whole land, patheo incapable of
division, may be set off to any one of the parties who will accept it, upon payment by him to any
one or more of the others of such compensation as the commissioners determine.

(2) The partition in such case shall not be confirmethieyCourt or judge until all the sums so
awarded are paid to the parties entitled thereto, or secured to their satisfaction.

Alternate occupation
25 The commissioners, instead of setting off the land or a part thereof, in the manner provided in
Section 24 may assign the exclusive occupancy and enjoyment of the whole or thesghe

case may be, to each of the parties alternately, for certain specified times, in proportion to their
respective interests therein.
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Liability of occupier

26 When the whole, or any specific part of the land is assigned in the manner pro\vasdiam

25, the person entitled for the time being to the exclusive occusnadlybe liable to the other

parties for any injury to the premises occasioned by his misconduct, in like manner and to the

like extent as a tenant for years under a common lease without express covenants would be liable
to his landlord, and the other gad shall have their remedy therefor against him by action,

either jointly or severally, at their election.

Remedy for trespass

27 While any land is so in the exclusive occupancy of any such party, he shall be entitled to the
same remedy against any perseho trespasses upon or otherwise injures the land as if he held

the same under a lease for the term of his exclusive occupancy, and he and all the other parties
shall also be entitled to recover against the widogr such other and further damages ayg th

have sustained by the same trespass or injury, in like manner as if the land had been leased by
them for such term, and all joint damages recovered by any such parties shall be apportioned and
divided among them, according to their respective rightthéygourt in which the judgment is
recovered.

SALE OF LAND

Sale of land
28 (1) Where

(a) the land, or any part thereof, cannot be divided without prejudice to the parties entitled; or

(b) any party is, by reason of infancy, insanity or absence frofarthence, prevented from
accepting such land, or part thereof, incapable of division under this Act,

the Court or a judge may order that such land shall be sold after such notice and in such manner
as the Court or judge directs, and that the net procdesislo sale shall be divided among the
parties entitled.

(2) Such order may be made instead of an order appointing commissioners for the division of the
land, or may be made at any time subsequent to such an order.

(3) Every person interested, and evergw@nbrancer, shall have at least two days notice of the
application for the sale of such land, but if from infancy, insanity or absence from the Province,
or other cause, actual notice cannot be given, the Court or judge shall direct such notice to be
givenby service on a guardian, or by publication, or otherwise, as is deemed best.

(4) Such sale may be made and the deed executed by the sheriff of the county in which the land

lies, or by an auctioneer, or such other person as is mentioned in the ordedaodtmay be
conveyed to the purchaser by a vesting order to be made by the Court or a judge, and the
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purchaser of the land shall acquire, by such deed or vesting order, all the interest and title of all
persons interested in the said land, and of ah ®ncumbrancers.

(5) Where the share of any person interested in such land, so ordered to be sold, is subject to
dower or to encumbrances, appearing from the certificate of the registrar of deeds for the
registration district in which the land lies, or evk any person entitled to a share is an unknown
person, an infant or insane person or is absent from the Province, and was not personally served,
the share of any such person in the proceeds of the sale shall be paid into court, or to such
persons and aocding to such priorities, and in such amounts, as the Court or judge directs.

REPORT AND CONFIRMATION

Report of commissioners

29 The commissioners shall make a report of their proceedings under their hands and return the
same, together with the order foartition, to the Court, and the report may be confirmed by the
Court or a judge, whereupon the partition so made shall be final.

Powers of Court respecting report

30The Court or a judge, for any reason, may vary or set aside the report or mayeesaihth
to the commissioners, or may appoint other commissioners to divide the land.

Effect of confirmation of partition

31 The order confirming the partition shall be conclusive as to all rights, both of property and
possession, of all parties to the action and privies, and except as provided hereinafter, all persons
who are represented under the provisions of this Act.

Registration and confirmation of report

32(1) A certified copy of the report of the commissioners shall be registered in the registry of
deeds for the registration district in which the land is situated.

(2) In case of a sale the report of the person makiagale shall be subject to confirmation, as
in case of other sales by the Court or a judge.

OPENING OF PARTITION

Application for new partition

33If any person who was a part owner with the plaintiffs and for whom a share was assigned
upon the partitiorywas described as an unknown person, and there was not personal service of,
or appearance to, the originating notice or notice to him, he may, at any time within three years
after the final judgment, apply to the Court for a new partition of the premises.
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New order for partition

34 After hearing the parties interested, if it appears to the Court that the share assigned for the
applicant was less than he was entitled to, or that such share was not at the time of the partition
equal in value to his properate of the land, the Court may order a new partition thereof.

Method of new partition

351In such new partition the commissioners shall not be required to make a new division of the
whole land, but they may take from any one share or shares and addbtbheryr others so

much as is, in their judgment, necessary to make the partition just and equal, estimating the
whole as in the state in which it was when first divided, or if an equal partition of the land cannot
be made without inconvenience to the ovgnéhe commissioners may award compensation to be
paid by one party to another to equalize the shares.

Compensation for improvements

36 If, after the first partition, any improvement has been made on any part of the land which, by
the new partition, is taken from the share of the person who made the improvements, he shall be
entitled to compensation therefor, to be estimated and awayded bommissioners and to be

paid by the person to whom such part of the land is assigned on the new patrtition.

EFFECT OF JUDGMENT FOR
PARTITION IN CERTAIN CASES

Action for land by non-party after judgment

37 If any person who was not made a party or matsserved, claims to hold in severalty the

land, or any part thereof, he shall not be concluded by the judgment for partition, but may bring
his action for the land claimed by him against any or all of the plaintiffs or defendants, or of the
persons holiehg under them, as the case requires, within the same time in which he might have
brought it if no such judgment for partition had been given.

Action for assigned share by norparty after judgment

38 When any person, who was not made a party, claims the share that was assigned to any
supposed part owner in the judgment for partition, he shall be concluded by the judgment so far
as it respects the partition and the assignment of the shares, in likerraanf he had been a

party to that action, but he shall not be prevented thereby from bringing his action for the share
claimed by him against thgerson to whom it was assigned.
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Style of action under Section 38 and time limit

391n such case the actichall be brought by him against the tenant in possession in like manner
as if the plaintiff had originally claimed the specific piece of land demanded, instead of an
undivided part of the whole land, and it may be brought within the same time in wimigjtt

have been brought if no judgment for partition had been given.

More than one claimant for same share of land

40 If two or more persons appear as defendants, claiming the same share of the land to be
divided, it shall not be necessary to decide upeir respective claims, except only for the

purpose of determining which of them shall be admitted to defend in the action, and if partition is
made, the share so claimed shall be assigned to the party who is determined to be entitled to it, in
an actiorto be thereafter brought between them.

Application of Section 40

41 1f in such a case it is decided in the original action for partition, upon the reply of the

plaintiffs, or otherwise, that either of the defendants is not entitled to the share that he claims, he
shall be concluded by the judgment, so far as it resgeeigartition and the assignment of the
shares, but he shall not be prevented thereby from bringing his action for the share claimed by
him against the other claimant thereof in the manner provided in Section 40.

Action by non-party part owner after judgment

42 (1) If any person who was not made a party, or was not served, claims any part of the land as
a part owner with those who were parties to that action, or any of them, and if the part or share so
claimed was not known or not allowed and left for hinthi& partition, he shall be concluded by

the judgment so far as it respects the partition, but he shall not be prevented thereby from
bringing an action for the share or proportion claimed by him against each of the persons who
hold any part of the land der the judgment for partition.

(2) If the plaintiff prevails in such case last mentioned, he shall not be entitled to demand a new
partition of the whole land, but he shall recover against each of the persons holding under the
judgment for partition theasne proportion or share of the part held by him that the plaintiff was
entitled to out of the whole land before the partition thereof.

Claim by heir or devisee

43 1f, after the making of partition, it appears that any person for whom a share was Eft, or t

whom a share was assigned, died before such partition was made, and the proper representatives
of such person were not added as parties, the heir or devisee of such deceased person shall not,
by reason of such heir or devisee having been a party tatiba,aither as a plaintiff or as a

defendant, be barred from claiming the share that belonged to the deceased person, but the heir

or devisee in such case shall have the same rights and the same remedies in all respects as if such
heir or devisee had nbeen a party to the action and had no notice of the pendency thereof.
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New partition resulting from eviction

44 1f any person to or for whom any share is assigned or left upon any judgment for partition, is
evicted thereof, by any person who, at the tohthe partition, had a title thereto paramount to

the title of those among whom partition was made, the person so evicted shall be entitled to a
new partition of the residue, in like manner as if the former partition had not been made.

Effect of partition on lien

45 Any person having a mortgage, attachment or other lien upon the share of any part owner,
shall be concluded by the judgment so far as it respects the partition and the assignment of the
shares, but his lien shall remain in full force upongae that is assigned or left for such part
owner.

DEATH OF PARTIES
Death of party

46 In the case of the death of any party in an action for partition, the action shall not abate, but
may be conducted and prosecuted to final judgment and the Court or judge may make such order
to bring in the heirs or representatives of the deceased padiher person to represent him,

and make them parties to the action, as such Court or judge thinks proper under the rules of the
Supreme Court.

COSTS

Costs

47 (1) The costs of the trial of any issues or the costs of any contested matter shall be in the
discretion of the judge.

(2) All the other costs of the proceedings and the expenses and charges of the commissioners
shall be taxed in the usual manner, and shall be paid by the parties in proportion to their
respective shares or interests in the premises

GENERAL PROVISIONS

Status of title held under partition

48 Every person holding any land under a partition made by virtue of this Act shall be
considered as holding it under an apparently good title, and in case of eviction, he shall, as
against the person evicting him, be entitled to compensation for any impgoteemade
thereon.
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Land in different counties

49 Where the land to be divided is situated in different counties, the whole of such land may be
included in one action, and the Court or judge may appoint three commissioners in each county
in which any parof such land lies, or may appoint three commissioners to divide all the land

wheresoever situated.
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18.

19.

20.

(1)

(@)

3)

(4)

(5)

5. REAL PROPERTY ACT, PRINCE EDWARD ISLAND
PART Il 6 PARTITION
Definitions

In this Part, ficourto means the Supreme Court
judge thereof.

Partition of lands held in common

All persons holding lands as joint tenants, tenants in common, or coparcenerg, may b
compelled to divide the lands in manner provided in this Part

Joint tenants, tenants in common, coparceners, application for partition

Except as mentioned in this section, any one or more of the persons holding lands as joint
tenants, tenants in common or coparceners may apply by petition to the court or a judge, for a
partition of the lands; and the court or judge may cause partition to be made accordingly and
the shares of the petitioners shall be set mdf @assigned to them, and the residue of the

premises shall remain for the persons entitled thereto, subject to a future partition among
them, if there is more than one person so entitled.

Entitlement to petition, who is

Thepetition may be maintained by any person who has an estate in possession, but not by
one who is entitled only to a remainder or reversion.

Tenants, partition among

No tenant for any term of years, unless twenty thereof, at therkrasin unexpired, shall

maintain such a petition against any tenant of the freehold; but when two or more persons
hold jointly or in common, as tenants for any term of years, either of them may have his share
set off and dividedrbm the others, in the same manner as if they had all been tenants of the
freehold.

Duration of partition among tenants

The partition between two or more tenants for years continues in force only so long as their
estates endte, and shall not affect the premises when they revert to the respective landlords
or reversioners.

Heirs or next-of-kin, entitlement to petition

Heirs or nexbf-kin of an intestate shall be deemed to be parties entitled to fapmsrtition
under this Part, if they elect to avhemselves of its provisions
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21.

(1)

(2)

22.

(1)

(2)

3)

23.

24,

Petition, contents

Every petition for partition shall set forth the rights and titles, so far as known to the

petitioner, of all persons interested in the premises, who would be bound by the partition,
whether they have an estate of inheritance, or for life or years, and whether it is an estate in
possession or in remainder or reversiomn whether vested or contingent; and if the

petitioner holds an estate for life or years, the person entitled to the remainder or reversion,
after his estate, shall be considered as one of the persons so interested, and shall be entitled to
notice accordingly.

Amending petition

The petition, or any subsequent proceedings had thereon, may be amended at any time upon
such terms as the court or a judge may impose.

Verification of petition

The petitbn shall be verified by the oath of the petitioner, according to the best of his
knowledge, information and belief.

Order to appear and answer petition

The court or judge shall grant an order to appear and answer the petitiomyamdke the
same returnable either at court or in chambers.

Service of order

A copy of the order shall be served on each of the parties within the province named in the
petition as interested in the land, at least twenty days before the returri.thereo

Notice to absent or unknown persons interested

If any of the persons named as interested is outside the province, or if there are persons
interested in the premises, and who would be bound by the partition, whose names are
unknown to the petitioner, the court or judge shall order notice to be given to the absent or
unknown parties interested, by a publication of the petitionf the substance thereof, with

the order of the court or judge thereon, in one or more newspapers to be designated in the
order, or by personal service upon such absent party of the petition and order, or in such other
manner ashie court or judge considers to be most proper and eéect

Continuation of proceedings where interested person outside province

If in any stage of the proceedings it appears to the court or judge that any person interested,
whethe named in the petition or not, is outside the province, and has not opportunity to
appear and answer to the petition, it shall be continued, from time to time, until sufficient
time has been allowed to enable him to appear and answebilzré the court or judge

may, in its or his discretion, make an order to amend the said petition by inserting the name
of the absent person.
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25.

26.

27.

28.

29.

30.

31.

Failure to appear, further notices

If any person entitled to notice fails to appear, and if the service of the order or other notice to
him appears to the court or judge to have been insufficient, the court or judge may order such
further notice as may be thougiroper.

Litigation guardian

The court or judge may assign a litigation guardian for any infant or mentally incompetent
person who is interested in the prerise

Showing cause why partition should not be granted

Any peson interested in the premises, of which patrtition is prayed for, may appear and
answer to the petition, either in person or by solicitor or counsel, and show cause, on
affidavit, why the petitioner ought not to have partition as prayecefther in whole or in

part; and the court or judge may, on all occasions where considered just and necessary, and
where it is demanded by either party, give leave to file affidavits or supplementary affidavits,
as the case may bi@ support of the petition, or in opposition thereto, and adjourn the further
hearing for that purpose for such time as in the opinion of the court or judge may be
necessary

Evidence

The court or judge may receive evidence, and hear witnesses, orally, on oath or otherwise, as
well as by affidavit, in any stage of the case, and in such way, and subject to such rules and
regulations as the court or judge may oncand appoint.

Service of affidavits

Each party petitioning or opposing shall serve on the other party, or his attorney, copies of all
affidavits intended to be made use of, at any hearing hereunder, seven days before such
hearing.

Person not named in petition, appearance to object

If any person, not named in the petition, appears and opposes the partition prayed for, or
otherwise shows cause against the prayer of the petition, the petitiapabject that the
person has no estate or interest in the lands described in the petition, and if, upon
investigation of the case by the court or judge, it appears that the person so appearing or
opposing has no estate or intélieshe lands, the matter of his objection or opposition shall
be no longer or further enquired of.

Judgment or order for partition
If upon the hearing it appears that the petitioner is entitled to have partition as prayed for,
judgment may be entered or an order made for the petitioner to have partition, and to have

assigned to him such part of the premises, if any, as he is entitled to, with costs, and costs
may be awarded against an unsuccessful petitione
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32.

33.

34.

35.

36.

37.

Jurisdiction to grant order for partition

Where there is no opposition to the petition, or where upon hearing, the opposer makes
default, or it otherwise appears that the petitioner is entitled to have patrtition, whether for th
share or proportion claimed in his petition, or for a less share, an order that partition be made
shall be granted by the court or judge but the court or judge may set aside defaults, or grant
hearings over again, on such termsaasme or costs, or othervdsas seem fit.

Appraisal and description of partitioned land

When the order has been granted, the court or judge shall order the lands to be appraised,
partitioned and set off by metes and bounds in such manner as the court or judge shall direct,
subject to confirmation and final judgment by the court.

Method of partition

Several petitioners may have their shares sebgé#ther; or the share of each one may be set
off in severaltyat their election.

Shares unequal, or damage to one part, compensation by recipient

When the premises of which partition is demanded are such as cannot be divided without
damage to the owners, or when any specific part of the estate is of greater value than either

p a rstshar@and can be divided without damagehe owners, the whole estate, or the part
thereof so incapable of division may be set off to any one of the parties who will accept it, he
paying or securing to any one or more of the others such sums of money as the court or judge
shall award, to make the partition just and equal, but the partition in sucthediseot be
established by the court or judge until all the sums so awarded be paid to the parties entitled
thereto, or secured to their satisfaction.

Alternative to s.35

In the case mentioned in section 35, the court or judge, instead of setting off the premises, or
a part thereof, in the manner therein provided, may assign the exclusive occupancy and
enjoyment of the wholergart, as the case may be, to each of the parties alternately, for
certain specified times, in proportion to their respective interestsith

Liability to co-tenants for damages

When the whole or any specific part of the premises is assigned, in the manner provided in
section 36, the person entitled, for the time being, to the exclusive occupancy, shall be liable
to his cetenants for any injury to the préses occasioned by his misconduct, in like manner

and to the like extent as a tenant for years under a common lease without express covenants,
would be to his landlord; and the other tenants in common may have their remedy therefor
against him either jointly or severally, at their election.
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38. Remedies for trespass or damage to premises by-tamant

39.

(1)

(2)

40.

(1)

While any estate is in the exclusive occupancy of ardgcant, under such an assignment, he

is entitled tathe same remedy against any person who trespasses upon or otherwise injures
the premises, as if he held it under a lease for the same term for which they were assigned to
him and he and all the other tenants in common shall also be etttittstbver against the
wrongdoers such other and further damages as they have sustained by the same trespass or
injury, in like manner as if the premises had been leased by them for the term; and all joint
damages recovered by ttemants in common shall be appointed and divided among them,
according to their respective rights, by the court in which ttigment is recovered.

Partition, powers of court re

In a petition for partition where an order faartition might be made, then

(a) ifit appears to the court that, by reason of the nature of the property to which the suit

relates, or of the number of the parties interested or presumptively interested therein,
or of the absence or disability of some of those parties, or of any other circumstance,
a sale of the property and a distribution of the proceeds would be more beneficial for
the parties interested than a divisiontad property between or among them, the

court may, on the request of any of the parties interested and notwithstanding the
dissent or disability of any others of them, direct a sale of the property accordingly,
and may give all necessary directions;

(b) if the party or parties interested, individually or collectively to the extent of one part

or upwards in the property to which the suit relates, request the court to direct a sale
of the property and a distribution of the proceeds, instead of a division of the property
between or among the parties interested the court shall, unless it sees good reason to
the contrary, direct a saté the property accordingly and give all necessary

directions;

(c) if any party interested in the property to which the suit relates requests the court to

direct a sale of the property and a distributiorhef proceeds, instead of a division of

the property between or among the parties interested, the court may, unless the other
parties interested in the property or some of them undertake to purchase the share of
the party requesting a sale, direct a sale of the property and give all necessary
directions; and where the undertaking is given, the court may order a valuation of the
share of the party requesting a sale, and may give all necessary directions.

Partition of lands of a deceased person

The real or personal property of any deceased person may be administered and a partition of
his lands may be made in one action, and an action for the administration and for partition of
the lands of any deceased person shall not be considered multifarious; nor shall an action in
which partition is in issue be considered multifarious, though distinct and independent

matters may be joined therein, nor although the action may be in several distinct and separate
matters with which one or more of the defants have m concern.

Dower, curtesy, liens & charges re order for sale of land

In any case in which a sale of land is ordered, whether belonging to an infant or otherwise,
and in which the estate of any tenant for life iglelshed, or on which there is any rent,
charge, annuity or other lien or charge found to exist, if the person entitled to the estate,
charge, annuity or lien, is a party, the court or judge shall determine whether the estate,
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(2)

(3)

41.

42.

43.

(1)

charge, annuity or lien ought to be exempted from the sale or whether the same should be
sold, and in making the sale regard shall be had to the interests of all parties.
Effect of order to sell subject to encumbrances

Effect of order to sell subject to encumbrances

If a sale is ordered including the estate, charge, annuity or lien, all the estate and interest of
any tenant or person entitled to the charge, annuity or lien passes thereby and no conveyance
or release to the purchaser is required from such tenant or person entitled to the charge
annuity or lien, and the purchaser, his heirs and assigns shall hold the premises freed and
discharged from all claims by virtue of thstate or interest of any such tenant or person
entitled to such charge, annuity or lien whether it is to any individual share or to the whole or
any part of the premises sold.

Payment of charges from proceeds of sale

In case of a sale referred to in subsection (2) the court may direct the payment of such sum in
gross out of the purchase money to the person entitled to life fee or charge, annuity or lien as
may be deemed, upon the principles applicable to life annuities, a reasonable satisfaction for
such estate or charge, annuity or lien, or may direct the payment to the person entitled of an
annual sum, or of the income or irgst to be derived from the purchase money or any part
thereof as may seem just, and for that purpose may make an order for the investment or other
disposition of the purchaseamey or any part thereof.

Final judgment, concluive as to

The final judgment, confirming and establishing the partition, shall be conclusive as to all
rights, both of property and possession, of all parties and privies to the judgment, including

all persons who might bywahave appeared and answered to the petition, except as
hereinafter provided, and the Prothonotary may be directed to convey the lands, vesting them
in the parties entitled thereto.

Exception

If any person who has noppeared and answered to the petition for partition claims to hold

in severalty the premises therein mentioned, or any part thereof, he shall not be concluded by
the judgment for partition, but may bring his action for the land claimedrbyfainst any

or all of the petitioners or defendants or of the persons holding under them, as the case may
require within the same time in which he might have brought it, if no such judgment for
partition had been rendered.

Action against assignee of part owner

When any person who has not appeared and answered to the petition claims the share that
was assigned to, or left for any of the supposed part owners in the judgment for partition, he
shall be concluded by the judgment, so far as it respects the partition and the assignment of
the shares, in like manner, as if he had been a party to the suit; but he shall not be prevented
thereby from bringing his action for the share claimed by him against the person to whom it
was assigned, or for whom it was left.
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(2)

44,

45.

46.

47.

48.

Action lies against tenant in possession

The action in such case shall be brought agaiegetiant in possession, in like manner, as if
the plaintiff had originally claimed the specific piece of land demanded, instead of an
undivided part of the whole land; and it may be brought within the same time in which it
might hae been brought if no such judgment for partition been rendered.

Defendants, two or more, deciding respective claims

If two or more persons appear as defendants, claiming the same share of the premises to be
divided, it is not neessary to decide upon their respective claims, except only for the purpose
of determining which of them shall be admitted to appear and plead in the suit; and if
partition is made, the share so claimed shall be left for whichever of iesspaoves to be
entitled to it, in a suit to be thereafter brought between themselves.

Neither defendant entitled to share, action by one against the other

If in such a case, it is decided in the original suit for partitionnupe application of the

petitioners or otherwise, that either of the defendants is not entitled to the share that he claims
he is concluded by the judgment, so far as it respects the partition and the assignment of the
shares; buhe is not prevented from bringing his action for the share claimed by him against
the other claimant thereof, in the manner provided in secd8 and 44.

Part owner fails to answer claims, remedy

If any person who has not appeared and answered as aforesaid claims any part of the
premises mentioned in the petition, as a part owner with those who were parties to that suit,
or any of them, and if the part or share so claimesl mwed known or not allowed, and left for

him in the process for partition, he is concluded by the judgment so far as it respects the
partition; but he shall not be prevented thereby from bringing an action for the share or
portion daimed by him against each of the persons who shall hold any part of the premises
under the judgment for partition.

New partition not allowed, damages only

If the plaintiff prevails in the case referred to in section 46 hetiemtitied to demand a new
partition of the whole premises, but shall recover against each of the persons holding under
the judgment for partition the same proportion of shares of the part held by him that the
plaintiff was entitled to, out of the whole premises, before theiamntthereof.

Death of a person entitled to share

If, after partition, it appears that any person for whom a share was left, or to whom a share
was assigned, had died befahe partition was made, the heir or devisee of the deceased
person is not, by reason of the heir or devisee having been a party to the suit, either as a
petitioner or as a defendant, barred from claiming the share that belongedlézdased

person; but the heir or devisee in such case has the same rights and the same remedies in all
respects, as if the heir or devisee had not been a party to the suit, and had not notice of the
pending thereof.
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49.

50.

51.

52.

53.

Eviction of person entitled to share, new partition

If a person to or for whom a share has been assigned or left upon any judgment for partition,
is evicted thereof by any person who, at the time of the partition, had a titl@tharamount
to the title of those who were parties to the suit for partition, the person so evicted is entitled
to a new partition of the residue, in like manner as if the dopartition had not been made.

Mortgage or lienupon a share, concluded by judgment

A person having a mortgage, attachment or other lien upon the share of a part owner is
concluded by the judgment, so far as it respects the partition and the assignment of the shares,
but hs lien shall remain in full force upon the part aseyor left for such part owner.

Death of party to petition, effect of

In case of the death of any party in a petition for partition, the suit need not abate, but may be
conducted and prosecuted to final judgment, under such rules and orders for bringing in the
heirs or representatives of the deceased party, as the court or judge may think proper, for
making them parties to the suit and regulating theg®dings aardingly.

Holding lands under partition, effect re eviction

A person holding lands under a partition made by virtue of this Act, shall be considered as
holding them under an apparently good title; so that, in afseiction, he is entitled to
compensation for any improvements made thereon.

Rules of court re partitions

Where any difficulties arise, either in practice or otherwise, in carrying out proceedings for

partitions under this Act, the court may make rules, either specially, for the purpose of any
particular application, or generally with respect to all applications for ipartit
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6. CONVEYANCING ACT, NEWFOUNDLAND AND LABRADOR
Claim for partition

46.  Where property is held in joint tenancy or tenancy in common, a person who has
joint title or possession of the property may start a proceeding claiming a partition of the
property against all persons who have a joint title or title in common with tredrpef the
property and refuse to make a fair partition of it.

Procedure

47. (1) A person who may maintain a proceeding for partition may proceed against 1
or more of the parties interested in the property without serving the other parties and the
defendant to such a proceeding may not object to the proceeding for lack of parties.

(2)  Atthe hearing of the proceeding the judge may direct inquiries as to the nature of
the property, the persons interested in the property, and other matters jhdgéhtinks
necessary with a view to an order for partition and sale to be made on further examination by the
judge.

(3)  All persons determined by the judge to be interested in a partition proceeding
under subsection (2) shall be served with noticéhk plaintiff following completion of the
initial hearing under subsection (1).

(4)  The parties to whom notice is given are bound by the order as if they had been
parties to the proceeding and may attend the proceedings as parties.

Where titled denied

48.  Where the defendant to a partition proceeding pleads that the plaintiff does not
hold the property jointly or in common with the defendant, the judge shall decide that issue
before proceeding to an order for partition.
Partition order

49. (1) The judge may proceed to examine into the title of the plaintiff and the
guantity or proportion of the property to which the plaintiff is entitled and give an order for

partition where,

(a) the judge makes a decision unskection 4&hat the plaintiff holds the
property jointly or in common with the defendant;

(b) the defendant does not file a defence; or

(c) the defendant admits that the plaintiff holds the property jointly or in common
with him or her.
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(2) A partition order may be directed to the sheriff or a referee to ascertain, assign or
deliver the several parts or shares of the property in the manner that the judge directs.

Final judgment

50. (1) Upon the execution of the partition order and 8 ddter notice has been served
upon the occupier or tenant of the property the judge may enter final order in the proceeding.

(2)  Afinal order entered under subsection (1) binds all persons, whatever right or
title they may have in the property, unless the occupier, tenant, or other person interested in the

property
(a) within 3 months; or

(b) within 1 year of the return or tamation of the disability in the case of a person who
is under 19 years of age, mentally incapacitated or absent from the province,

applies to the court and shows cause why the final order and order of partition should not stand.

(3)  Where the judgéinds that the final order should be set aside, the proceeding is to
proceed as if the final order had not been given.

(4)  Where the judge finds that the final order should not be set aside, it is confirmed
as against thperson who has applied to ttwurt under subsection (2) but not as against another
person who is absent or under a disability and the person who has applied shall pay the costs of
the proceeding.

(5)  Where a person applies under subsection (2) and shows an inequality in the
partition, the judge may award a new patrtition that binds the person applying but does not bind
another person who is absent or under a disability.

Joining of guardian

51. (1) Where a person who is mentally incapacitated or is under the age of majority
hasan interest in property that is the subject of a partition proceeding, the judge

(@) may of his or her own motion;

(b) may upon the motion of a party to the proceeding; or

(c) may upon the motion of a guardian or next friend of that person,
direct the guardian or next friend to be made a party to the proceeding.

(2)  Where a guardian or next friend is made a party to a proceeding, the final order is
binding on the person represented by the guardian or next friend.
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(3)  Where there imo guardian, the judge may appoint a guardian to represent the
person under a disability.

Registration of judgment

52.(1) The court shall register a certified copy of the final order in a partition proceeding
in the Registry of Deeds.

(2)  The fee pgable to the court for the certified copy of the final order and the fee
payable to the Registrar of Deeds on the registration in the Registry of Deeds shall be paid to the
court at the time of entering the final order by the party requesting the ettt éhal order.

Right to order sale

53.  The court may, on the request of a party to a partition proceeding and
notwithstanding the dissent or disability of a party, direct a sale and distribution of the proceeds
where,

@) because of the natuoé the property;

(b) because of the number of persons interested in the property;

(c) because of the absence or disability of some of the parties; or

(d) because of other circumstances,

a sale of the property and distribution of the proceenldd be more beneficial to the parties
interested than a division of the property.

Duty to order sale

54.  The court shall direct a sale of the property and a distribution of the proceeds
instead of a division of the property, unless there are good reasons to the contrary, where the
parties interested individually or collectively to the extent of 1/2 or mioiteegoroperty request
a sale.

Purchase of share

55.(1) The court may direct a sale of the property and a distribution of the proceeds
instead of a division of the property where a party requests such a sale unless all or some of the
other parties age to purchase the share of the party requesting the sale.

(2)  Where the parties agree to purchase the share of the party requesting the sale, the

court may order a valuation of that party's share in the manner that it thinks appropriate and may
give dl directions necessary in this regard.
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Ancillary direction

56. The court may give all directions necessary for the sale of the property where a
sale is directed undeections 530 55.

Party may bid

57.  The court may allow a party to bid at a sale ursdetions 530 55 on those
terms as to

(a) non-payment of deposit;

(b) setting off or accounting for the purchase money or part of the purchase money,
instead of paying it; or

(c) other matters,
that the court considers reasonable.
Value of rent charge

58.  Where the interest of a paiiya rent charge or annuity, the court may make an
order

(a) necessary to ascertain its value, either as a share of or charge upon the property or a
part of the property; and

(b) necessary for distributingettling and providing for the application of the order,

as if the interest of that party were a share of the property itself.
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APPENDIX C: RULES OF COURT RESPECTING PARTITION AND SALE
ACROSS CANADA
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Province Rules of Section/ Content
Court Rule
British Supreme R 135 | Court may order sale
Columbia Court Civil (1) If in a proceeding it appears necessary or expedig
Rules that property be sold, the court may order the sale ar|

mayorder a person in possession of the property or i
receipt of the rents, profits or income from it to join in
the sale and transfer of the property and deliver up th
possession or receipt to the purchaser or person
designated by the court.

Saleindebenir e hol der 6s pr oc¢
(2) I n a debenture hol dg
debenture holder is entitled to a charge on any propeg
the court, if it is of the opinion that eventually there m
be a sale of the property, may order the sale before ¢
after judgment, whether or not all interested persons
ascertained or served.

Conduct of sale

(3) If an order is made directing property to be sold, t
court may permit any person having the conduct of th
sale to sell the property in the manner the perso
considers appropriate or as the court directs.

Directions for sale
(4) The court may give directions for the purpose of
effecting a sale, including directions

(a) appointing the person who is to have conduct
the sale,

(b) fixing the manner of sale, whethey bontract
conditional on the approvaf the court, private
negotiation, public
or some other manner,

(c) fixing a reserve or minimum price,

(d) defining the rights of a person to bid, make
offers or meet bids,

(e) requiring payment afhe purchase price into
court or to trustees or to otheersons,

(f) settling the particulars or conditions of sale,

(g) obtaining evidence of the value of the propert

(h) fixing the remuneration to be paid to the pers
having conduct of the sassd any commisen,
costs or expenses resulting from the sale,

(i) that any conveyance or other document
necessary to complete the saleskecuted on
behalf of any person by a person designated
the court, and

() authorizing a person to enter on any land or
building.
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Supreme
Court Family
Rules

Application for directions
(5) A person having conduct of a sale may apply to tf
court for further directions.

Certificate of sale

(6) The result of a sale by order of the court must be
certified in Form 60 by the person having conduct of
sale andhat certificate must be filed promptly after
completion of the sale.

Vesting order
(7) The person having conduct of the sale may apply
the court for a vesting order in favour of a purchaser.

Court may order sale

(2) If in a family law case it appears necessary or
expedient that property be sold, the court may order
sale and may order a person in possession of the
property or in receipt of the rents, profits or income fr
it to join in the sale and transfer of the property and
deliver up the possession or receipt to the purchaser
person designated by the court.

Conduct of sale

(2) If an order is made directing property to be sold, t
court may permit any person having thedact of the
sale to sell the property in the manner the person
considers appropriate or as the court directs.

Directions for sale
(3) The court may give directions for the purpose of
effecting a sale, including directions

(a) appointing the person who is tave conduct of
the sale,

(b) fixing the manner of sale, whether by contract
conditional on the approvaf the court, private
negotiation, public
or some other manner,

(c) fixing a reserve or minimum price,

(d) defining the rights of @erson to bid, make
offers or meet bids,

(e) requiring payment of the purchase price into
court or to trustees or to otheersons,

(f) settling the particulars or conditions of sale,

(g) obtaining evidence of the value of the propert

(h) fixing the remuneration to heaid to the person
having conduct of the sassd any commission
costs or expenses resulting from the sale,
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(i) that any conveyance or other document
necessary to complete the saleelkecuted on
behalf of any person by a person designated
the court, and

() authorizing a person to enter on any land or
building.

Application for directions
(4) A person having conduct of a sale may apply to tt
court for further directions.

Certificate of sale

(5) The result of a sale by order of the court must be
certified inForm F70 by the person having conduct of
the sale and that certificate must be filed promptly aft
completion of the sale.

Vesting order
(6) The person having conduct of the sale may apply
the court for a vesting order in favour of a purchaser.

Alberta

Alberta Rules
of Court

S 9.37
9.39

Application of this Division

9.37This Division
(a) is subject to the Civil Enforcement Act, and
(b) does not apply to foreclosure actions.

Sale and disposition of land

9.38(1)If land is to be sold, mortgaged, partitioned or
exchanged as a result of an action, the Court may m
that order and specify the time and place of, the
manner of, and the price or sum associated with the
transaction that the Court considers appropriate.

(2) If the Court is satisfied that all interested parties a
before the Court or bound by the order, the Court ma
order
(a) the sale, mortgage, partition or exchange of
land, and
(b) the procedure to be carried out to give effect {
the order.

(3) Any money poduced as a result of carrying out an
order under this rule must
(a) be paid into Court,
(b) be paid to persons specified in the order, or
(c) otherwise be dealt with in accordance with thg
order.
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Province Rules of Section/ Content
Court Rule
(4) If a judgment or order states that land is to be sol¢
(a) the salanust be approved by the Court beforé
the sale is completed, and
(b) the persons necessary to complete the sale 1
join the sale and conveyance in accordance
the Courtdés order.
Terms, conditions and limitations on orders
9.39In an order under this Dision the Court may
include one or more of the following terms, conditions
or directions:
(a) that a person pay or account for rent or profit,
both, to another person;
(b) the manner in which the transaction is to be
carried out;
(c) the person or persons who areéory out or
facilitate compliance with the order;
(d) that any proceeds of the transaction be paid i
Court or otherwise paid to or disposed of by t
Court.
Saskatchewan| T h e Qu ¢ S 1046- | Court may order sale of real property
Bench Rules | 10-50 10-46(1)If in any cause or matter relating to real

property the Court considers it necessary or expedie
that all or any part of the real property should be sold
the Court may order the real property to be sold.

(2) Any party who is bound by an ordarrpuant to this
rule and who possesses the real property, or is in reg
of the rents and profits of the real property, must deli
up the possession or receipt to:

(a) the purchaser; or

(b) any dher person named in the order.

Manner of carrying out sale, moitgage, etc., when
ordered by Court
10-47(1) If a sale, mortgage, partition or exchange of
real property is ordered, the Court may, in addition to
any other power it has, authorize the sale, mortgage,
partition or exchange to be carried out:
(a) by laying propsals before the judge in
chambers for his or her sanction; or
(b) subject to subrule (3), by proceedings out of
Court.

(2) Any moneys resulting from the sale, mortgage,
partition or exchange must be paid into Court or to
trustees, or otherwise dealt with s judge in
chambers may order.
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(3) The judge in chambers shall not authorize
proceeding out of Court, unless the judge is satisfied
evidence that the judge considers sufficient that all
persons interested in the real property to be sold,
mortgaged, paitioned, or exchanged:

(a) are before the Court; or

(b) are bound by the order for sale, mortgage,

partition or exchange.

(4) Every order authorizing proceedings out of Court
must contain:
(a) a declaration that the chambers judge is satis
as required by subru(@); and
(b) a statement of the evidence on which the
declaration is made.

(5) For the purposes of this rule:

(a) an order nisi for sale of land subject to a-hon
matured mortgage is to be in Form4DA,

(b) an order nisi for sale of land subject to a
matured odemand mortgage is to be in Form
10-47B;

(c) an order nisi for sale of land subject to anhon
matured mortgage by real estate listing is to K
in Form 1047C;

(d) an order nisi for sale of land subject to a
matured or demand mortgage by real estate
listing is to bein Form 1047D; and

(e) an order confirming sale is to be in Form 10
47E.

(6) The applicant for an order under this rule shall file
draft order in the applicable form, with all additions,
insertions and changes underlined.

Order for sale in debenturehole r s 6 act i @
1048 1) This rule applies
if:

(a) the debenture holders are entitled to a charge
virtue of the debentures, a trust deed or
otherwise;

(b) the plaintiff is suing on behalf of himself or
herself and other debenture hokleand

(c) the judge is of the opinion that there must
eventually be a sale.
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(2) In the circumstances mentioned in subrule (1), the
judge may direct a sale before judgment and also aft
judgment, before all the persons interested are
ascertained or served

Sale requires approval of Court

10-49(1) Unless the Court orders otherwise, if a
judgment is given or an order made, whether in Cour
in chambers, directing any property be sold, the prop
must be sold to the best purchaser.

(2) For the purposed this rule, the best purchaser is t
person so approved by the Court.

(3) All proper parties shall join in the sale and
conveyance in accordancéthvany direction of the
Court.

Special directions
10-50 The Court may give any special directions that
Court considers just respecting:
(a) the carrying out or execution of a judgment or
order pursuant to this Division; or
(b) the service of a judgment or order on any
persons who are not parties.

Ontario

Rules of Civil
Procedure

R 66

WHERE AVAILABLE
66.01 (1) A person who is entitled to compel partitior
of land may commence an action or application unde
the Partition Act. O. Reg. 770/92, s. 16.

(2) A proceeding for partition or sale by or on
behal f of a minor shalll
Lawyer. R.R.O. 1990, Reg. 194, r. 66.01 (2); O. Reg
69/95, s. 19.

FORM OF JUDGMENT
66.02 A judgment for partition or sale shall be in Forn
66A. R.R.O. 1990, Reg. 194, r. 66.02.

PROCEEDS OF SALE

66.03 All money realized in a partition proceeding fro
sale of land shall forthwith be paid into court, unless {
parties agree otherwise, and no money shall be
distributed or paid out except by order of a judge or,
reference, by order of the refereé®. Reg. 396/91, s. 13

Quebec

Code of Civil
Procedure

476477

476.In granting an application for the partition of
undivided property, the court may order either a
partition in kind or the sale of the property.
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The court may appoint an expert, or mdrart one
expert if necessary, to assess the value of the propel
divide the property into lots and distribute the lots, if t
property can conveniently be divided and distributed,
to sell the property in the manner determined by the
court. On completin of the operations, the expert
prepares a report, files it with the court office and
delivers a copy to the emwners.

The expert must have the report homologated; the
homologation application may be contested by any
interested person. When homologatihg report, the
court may, if necessary, direct the court clerk or any
other person it designates to hold a drawing of the lo
minutes of this operation must be filed in the court
record.

477.An application relating to divided emwnership of
an immoxable is notified to the syndicate of coowners
which must inform all the cowners of the subject
matter of the application within five days after the
notification.

New
Brunswick

Rules of Court
of New
Brunswick

R 67

67.01 How Commenced

A proceeding t@ompel the partition or sale of land or
an estate or interest therein may be commenced by
Notice of Application.

67.02 Powers of Court
In a proceeding for partition or sale, the court may

(a) decide all questions concerning the title to the
lands sought todpartitioned,

(b) order that the lands or any portion thereof be
partitioned,

(c) order that the lands or any portion thereof be
sold and direct the distribution of the proceed
of the sale in accordance with the interests ar
priorities of persons having an inést in the
lands,

(d) subject to Rule 67.06, direct payment of costg
from the proceeds of the sale of lands, or as 1
be appropriate,

(e) direct a reference upon such terms, including
directions to sell, as may be necessary.

67.03 Conduct of Reference

Where tle court directs a reference under Rule 67.02
the referee shall conduct the reference in accordance
with Rule 56.
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67.04 Proceeds of Sale
All money realized from a sale of the land or any estz
or interest therein shall forthwith be paid into court,
unless ordered otherwise.

67.05 Effect of Order for Partition or Sale
(1) When an Order for Partition or Sale is made and
(a) no appeal is taken within the time prescribed
appeal, or
(b) all appeals and applications for leave to appe
have been
i.  dismissed,
ii. abandoned, or
iii. refused,
the clerk shall certify on a copy of the Order for Partit
or Sale,
(c) that it was made and filed,
(d) that it is final, and
(e) that a conveyance or sale made in accordang
with its terms will convey all the right, title and
interest d all parties to the proceedings as
directed in the Order for Partition or Sale.

(2) When the clerk has placed his certificate on a
copy of the Order for Partition or Sale under paragraj
(2), he shall
(a) retain and file it, and
(b) provide a copy to thapplicant and, on request
to any other person.

(3) When an Order for Partition or Sale is made and
endorsed with the certificate of the clerk under
paragraph (1), the land or estate or interest in land
described in the Order for Partition or Sale shall b
partitioned or sold according to its terms.

(4) A copy of the Order for Partition or Sale endorseo
with the certificate of the clerk under paragraph

(1) may be registered in the Registry Office for the
county in which the lands are situate.

67.06 Costs

(1) Unless ordered otherwise, the costs of all parties
to a proceeding under this rule shall be assessed by
court and shall be shared by the parties in proportion
the value of their respective interests in the lands an
premises partitioned or sold
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(2) Costs assessed under paragraph (1) shall be a
lien upon the respective shares of the parties in the g
partitioned or in the proceeds of any sale thereof.

(3) If a party has needlessly commenced a proceedir
for partition, or has, without suffient reason, refused
to agree to a partition, a sale or other disposition of tk
property, the court may
(a) order the party to pay
i.  all of the costs of the proceeding, or
ii.  alarger proportion of the costs than h
would have paid under paragraph (1),
and
(b) deprive the party of all or part of the costs to
which he would be entitled under paragraph (

Nova Scotia

Civil
Procedure
Rules of Nova
Scotia

R 74

74.01 Scope of Rule 74

(1) This Rule provides for sale of property as a final
remedy and for settingras for the conduct of a sale I
interlocutory order under Rule 42.09,Rule 42-
Preservation Order.

(2) A party may seek an order for sale or other
disposition of property, in accordance with this Rule.

74.02 Order for sale or possession

(1) In a proeeding relating to property, a judge may
order that the property, or part of it, be sold, maytgh
exchanged, or partitioned.

(2) A judge who makes an order for the sale, mortgag
exchange, or partition of property may order a party t
deliver possessioof the property or rents and profits ¢
the property to a purchaser, mortgagee, or other perg

74.03 Conveying interest of party

(1) A judge may order a party who has an interest in
property ordered to be sold to execute and deliver an
instrumenttransferring the interest.

(2) A judge may order that an interest of a party in
property ordered to be sold is transferred as if the pa
had executed and delivered an instrument, and the
interest transfers as the order provides.

74.04 Method of sale

(1) A judge who orders a sale may order that the sale
conducted by whatever method the judge is satisfied
likely to produce the greatest proceeds.

(2) The following are examples of methods of sale th
may be considered:

103



Province

Rules of
Court

Section/
Rule

Content

(a) marketing by a qualified persavith power to
conclude an agreement subject to approval b
judge;

(b) marketing by a qualified person with power to
conclude an agreement without further appro

(c) public auction conducted by the sheriff or
another qualified person;

(d) tender conducted by theexiff or another
gualified person.

74.05 Other terms for conduct of sale
A judge who orders a sale must appoint the person t
conduct the sale and give necessary directions to thg
person, which may include directions on any of the
following subjects:
(a) marketing the property, such as advertising o
real estate listing;
(b) entering into, and closing, a proposed agreen
without marketing;
(c) paying the person conducting the sale;
(d) authorizing, or requiring, the person to retain
lawyer;
(e) fixing a reserve or mimum bid, or a list price;
(f) establishing terms required in an agreement,
terms for tender, or terms binding on a party
who bids at an auction.

74.06 Expenses of sale

(1) A judge who orders a sale must provide terms for
payment of the expenses of the saleluding
remuneration ofhe person conducting the sale.

(2) A judge may order that some or all of the costs of
proceeding are included in the expenses of the sale,
including, if necessary, a valuation and a title opinion
(3) The judge may order that the expenses form a ch
on the property and the proceeds of sale in priority to
interest of a party.

74.07 Variation

(1) A judge may vary a term under which property is
offered for sale, change instructions for the condtiet
sale, or substitute a method of sale before an agreen
for sale of the property is made.

(2) After an agreement for sale is made, a judge may|
vary a term or condition of the agreement with the
consent of the purchaser.
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74.08 Report
The person hang conduct of a sale must file a report
the sale as soon as possible after the sale is conclud

74.09 Approval and discharge
The person who conducts a sale must make a motiol
an order approving the conduct of the sale and

discharging the persdrom duties under the order for
sale, unless the order for the sale provides or a judge
permits otherwise.

74.10 Duty to disclose defects
A person who seeks an order for sale of property ang
who knows of a defect in title to the property, or any
other déect that may not be apparent to a purchaser,
must do both of the following:
(a) disclose the defect to the judge who hears the
motion for the order;
(b) take reasonable steps to ensure that a potent
purchaser is made aware of the defect.

74.11 No assurancesf ditle

(1) A sale by the court is without assurances to the
purchaser, except for an express assurance in the
conveyancing instrument given by the persom wélls
on behalf of the court.

(2) A person who determines whether to purchase
property being sol@dy the court must rely on the
persondés own inquiries g
following are examples of measures the person may
need to take:

@a | awyerds investiga
restrictions on land use;

(b)a surveyor 6s opinbrans t i
boundary locations;

(c) athorough physical inspection by the potentig
purchaser or an expert;

(dan engineero6s, build
inspection and opinion on compliance with
environmental requirements or standards;

(e)a buil der 6s oction amd apimian
on structural or mechanical defects.

Prince
Edward
Island

Rules of Civil
Procedure

R 66

GENERAL

66.01(1) The originating process for the commencen
of a proceeding for the partition of lands under Part II
of the Real Property é isa petition for partition.
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(2) A proceeding for partition or sale may be
commenced by any person who is entitled to compel
partition.

(3) The petition and proceeding for partition on sale
shall be in accordance with the provisions of Part Ill ¢
the Real Roperty Act

(4) These rules apply to such proceedings with neces
modifications except where the rules are inconsistent
with the provisions of Part V of tHeeal PropertyAct in
which case the rules do not apply to theeakof any
such inconsistency.

(5) A proceeding for partition or sale by or on behalf
a minor shall be on notice to the Official Guardian.

Form of Judgment
66.02A judgment for partition or sale shall be in Forn
66A.

Proceeds of Sale

66.03All money realized in a partition proceeding fror
a sale of land shall forthwith be paid into court, unles
the parties agree otherwise, and no money shall be
distributed or paid out except by order of a judge or,
on a reference, by order of the referee.

Newfoundland
and Labrador

Rules of the
Supreme
Court

26

Power to order sale, etc. of property

26.07. Where it appears necessary or expedient in
proceeding that any property be sold, the Court may
order the property to be sold and any party bounthéy
order and having any interest therein, or who is in
possession of the property or in receipt of the rents,
profits or income thereof, shall, if the Court so orders
join in the sale, conveyance or transfer, or deliver up
possession or receipts thef to the purchaser or perso
designated by the Court.

Power to order sale in debenture holders' proceeding
26.08. Where the holders of debentures or bonds il
proceeding brought by or on their behalf are entitled
charge on any property, th@@t may, if it is of the
opinion that there must eventually be a sale of the
property, order the sale before or after judgment has
been entered and whether or not all interested perso
are ascertained or served.

Manner of carrying out sale

26.09. () Where an order is made directing a prope
to be sold, the Court may permit any party or person
having the conduct of the sale to sell the property in ¢
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manner as the party or person thinks fit, or as the Co
directs, for the best price that candi®ained.

(2) The Court may give such direction as it
thinks fit for the purpose of effecting a sale, including
without restricting the generality of the foregoing,
directions,

(a) appointing the party or person who is to have
conductof the sale;

(b) fixing the manner of sale, whether by contract
conditional on the approval of the Court, priva
treaty, public auction, sheriff's sale, tender or
some other manner;

(c) fixing a reserve or minimum price;

(d) requiring payment of the purchase price into
Court or to trustees or other persons;

(e) for settling the particulars or conditions of salg

() for obtaining evidence of the value of the
property;

(9) fixing the remuneration to be paid to the party
person havinghe conduct of the sale; or

(h) requiring an abstract of title to be prepared fo
the use of the Court.

Report of result of sale
26.10. (1) Areport, verified by affidavit, of the resul
of a sale made under an order of the Court shall be
prepared by th sheriff or person conducting the sale &
shall be filed immediately after the sale with the Cour
(2) The report as filed shall be verified as to
correctness by the solicitor of the party or person hay
the conduct of the sale.

Mortgage, exchange, partition, etc., under order of
Court

26.11. The provisions of Rule 26 shall, as far as
applicable and with any necessary modification, appl
relation to a mortgage, exchange, partition, lease, or
other disposal of any proggrunder an order of the
Court as they apply in relation to the sale of any prop
under such an order.

Northwest
Territories

Rules of the
Supreme
Court of the
Northwest
Territories

558561

Order for sale
558.Where, in a proceeding relating to real estate, th
Court determines that it is necessary or expedient thg
the real estate or any part of the real estate be sold, {
Court may order it to be sold and may
(a) compel any party bound by the order and in
possesion of the real estate to deliver up
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possession to the purchaser or such other pe
as the Court may direct; or

(b) compel any party bound by the order and in
receipt of the rents and profits of the real esta
to deliver up the receipts to the purchaser or
such other person as the Court may direct.

Directions

559.In addition to any other power the Court has on
ordering a sale, mortgage, partition or exchange of re
estate, the Court may give directions as to how the
sale, mortgage, partition exchangeshall be carried
out.

Proceedings out of court
560.Where it appears that all persons interested are
before the Court or bound by an order for sale,
mortgage, partition or exchange of real estate, the
Court may order the sale, mortgage, partition or
exchange to be carried out by proceedings out of cou
but any moneys produced by the proceedings shall b
(a) paid into court or, where the Court so directs,
trustees; or
(b) otherwise dealt with as the Court may direct.

Sale must be approved by Court

561.Where a judgment is given or an order made
directing that property be sold, the sale shall not be n
until it is approved by the Court.

Nunavut

Consolidation
of the Rules of
the Supreme
Court of the
Northwest
Territories

558561

Order for sale
558.Where, in a proceeding relating to real estate, th
Court determines that it is necessary or expedient thg
the real estate or any part of the real estate be sold, {
Court may order it to be sold and may
(&) compel any party bound by the order and in
possesion of the real estate to deliver up
possession to the purchaser or such other pe
as the Court may direct; or
(b) compel any party bound by the order and in
receipt of the rents and profits of the real estg
to deliver up the receipts to the purchaser or
such other person as the Court may direct.

Directions

559.In addition to any other power the Court has on
ordering a sale, mortgage, partition or exchange of reg
estate, the Court may give directions as to how the s
mortgage, partition or exchangball be carried out.
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Proceedings out of court
560.Where it appears that all persons interested are
before the Court or bound by an order for sale,
mortgage, partition or exchange of real estate, the C
may order the sale, mortgage, partition or ergesto be
carried out by proceedings out of court, but any mong
produced by the proceedings shall be

(a) paid into court or, where the Court so directs,

trustees; or
(b) otherwise dealt with as the Court may direct.

Sale must be approved by Court

561.Wherea judgment is given or an order made
directing that property be sold, the sale shall not be n
until it is approved by the Court.

Yukon

Rules of Court

R 46

Court may order sale

(1) Where in a proceeding it appears necessary or
expedient that propertye sold, the court may order th¢
sale and may order a person in possession of the
property or in receipt of the rents, profits or income fr
it to join in the sale and transfer of the property and
deliver up the possession or receipt to the purchaser
person designated by the court.

Sale in debenture holder's proceeding

(2) In a debenture holder's proceeding where the
debenture holder is entitled to a charge on any propeg
the court, if it is of the opinion that eventually there m
be a sale of thproperty, may order the sale before or
after judgment, whether or not all interested persons
ascertained or served.

Conduct of sale

(3) Where an order is made directing property to be s
the court may permit any person having the conduct
the sad to sell the property in the manner as the pers
thinks just or as the court directs.

Directions for sale
(4) The court may give directions it thinks just for the
purpose of effecting a sale, including directions

(a) appointing the person who is to have doct of
the sale,

(b) fixing the manner of sale, whether by contraci
conditional on the approval of the court, priva
negotiation, public auction, sheriff's sale, tend
or some other manner,

(c) fixing a reserve or minimum price,
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(d) defining the rights of a persaa bid, make
offers or meet bids,

(e) requiring payment of the purchase price into
court or to trustees or to other persons,

(f) settling the particulars or conditions of sale,

(g) obtaining evidence of the value of the propert

(h) fixing the remuneration to be paidttoe person
having conduct of the sale and any commissi
costs or the expenses resulting from the sale,

() that any conveyance or other document
necessary to complete the sale be executed (
behalf of any person by a person designated
the court, and

() authaizing a person to enter upon any land of
building.

Application for directions
(5) A person having conduct of a sale may apply to tf
court for further directions.

Certificate of sale

(6) The result of a sale by order of the court shall be
certified by he person having the conduct of the sale
Form 51, verified by affidavit, and promptly filed after
completion of the sale.

Vesting order
(7) The person having conduct of the sale may apply
the court for a vesting order in favour of a purchaser.
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APPENDIX D: SUMMARY OF MANITOBA CASE LAW ON PARTITION AND
SALE

General Overview of Case Law

Case citations are included in the Detailed Case Summaries which follow the General Overview.

In 1939,TheLaw of Property AGtSM 1931, c. 38, was amendedadd ss. 13A.3] and repeal
The PartitionAct, 19133 Section 13B amended the wording of s. Zbé Partition Act,
19134%py deletingtheavo r d s amslalplr ecedi ng the word fimayo,

13 B. All joint tenants, tenants in common, mortgagees and other creditors having any
lien or charge on, and all persons interested in, to, or out of any land in Manitbbe
compelled to make or suffer partition or sale of the land or any part thienspliasis
added)].

In 1940, s. 13B became s. 19Tdfe Law of Property A@nd ultimately s. 19(1) in 1949. Prior to

this amendment, with the words fishall ando in
the section to mean that an order of ifiart or sale was a matter of right and the courts had no
discretionary jurisdiction to dismiss an application. Despite the amendment, and immediately
following its i mplementation, a Court of King
interpretation of s. 19, providing for an order of partition or sale to betemeéright, the court

having no discretionary jurisdiction to dismiss an application $zeeandol940).

The courts accepted that there were at least two exceptions to the right of partition or sale:

1. Where the property was encumbered and the en@uoér objected to partition (see
Kluss 1947); and

2. Where a husband and wife were owners of the homestead as joint tenants or as tenants in
common. In those cases, neither the husband nor wife was entitled as against the other to
the partition or sale dhe homestead. Partition or sale could be granted against a
homestead only where there was consent by the spouseTiradBower Ac{see
Wimmer,1947).

In 1949, section 19 was amended by separating it into ss. 19(1) and (2). S. 19(2) stated:

(2) Where gerson to whom subsection (1) applies is a married man or a married woman
an action for partition or sale of the land may be brought by or against him or her; and

(a) partition, or

¥ This amendment was magarsuantttAn Act t o amend A ThSM1939, w500f Property
10 sectiond of The Partition Act1913wasthe successor to s. |l dhe Partition Act1878

111



(b) where in the opinion of the court, the land cannot reasonably be padit&aie
thereof in lieu of partition,

may be ordered by the court without the consent of any party to the action, and without
the consent of his or her spouse having been obtained as provitiesl Dower Act.

Section 19(2) superseddmmer referencedbove and also in the Detailed Case Summaries, to
follow (Fritz, 1952 ,Mitchelson 1953,andConfal 2009.

Eventually, the courts construed s. 19(1) to confer on the court a discretionary jurisdiction to

make or refuse an order of partition or séer@skin 1950,Fritz, 1952 Mitchelson 1953,

Klemkowich 1954,Steele 1960,Shwabiuk 1965). However, there evolved the principle that a
coowner has a dpri ma f akKleamkowichil@phRetberley O65p ar t i t i on
Bundy 1974 ,Leippi, 1977 Boittiaux, 1977,Chaboyer 1979,Stefaniuk 1987,Sabourin 1988,

Katz, 1988,Balzar, 1990,Magne 1990,Carnahan 1994 ,Woloshyn 1996,Ellis, 1997, ,Parniak

1999,K.L.V., 2000,Payne 2002,Stuart 2006,Simcoff 2009,Dickson 2009,Hildebrandt 2009,

Lane 2010,Chevalietr 2012,Lotz, 2013,Shumilak 2013,Mucz 2017,Siwak 2018,Mireault,

2019 andlemple 2019), and that tMaghe dil®90©0¢t i @om iN$ uai .
jurisdiction ritz, 1952 Fetterly, 1965,Shwabiuk 1965,Woloslyn, 1996,Simcoff 2009,

Dickson 2009,Chevalier 2012,Lotz, 2013,Mucz 2017, andireault, 2019), to be exercised
according to or governed by fAcertain rul eso:

1. The right to an order for partition or sale may be deifitte application is vexatious or
oppressive (sekklemkowich 1954,Steele 1960,Bundy 1974,Roy, 1977,Leippi, 1977,
Boitteaux 1977 ,Winspear 1978,Chaboyey 1979,Stefaniuk 1987,Sabourin 1988,

Katz 1988,Balzar, 1990,Magne,1990,Carnahan 1994 ,Woloshyn 1996,Fergus 1997,
Parniak 1999,.L.V., 2000,Payne 2002,McKenzig 2005,Stuart 2006,Simcoff 2009,

Dickson 2009,Hildebrandt 2009,Lang 2010,Chevalier 2012,Lotz,2013,Siwak 2018,
andMireault, 2019).

a. Mere hardship or inconveniemds insufficient to prove oppression (Stefaniuk,
1987,Sabourin 1988,Woloshyn1996,Payne,2002,Stuart,2006,Simcoff,2009,
Dickson,2009,Hildebrandt 2009,Lane,2010,Chevalier,2012,Lotz,2013,

Mucz,2017, andVliireault, 2019).

b. Neither the ppspect nor threat of future default by a respondent under a family
mai ntenance order should operate agains
favour of an applicant on an application for partition or sale K$&mkowich,

1954).

c. When considering oppssion, a court may consider the fact that one party would
be required to find a new home; however, this factor is not necessarily decisive,
and may be of more weight given a respo
conditions (se€hupryk,1980).
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d. The number of cases in which an order of partition and/or sale has been dismissed
in Manitoba for reasons of oppression is quite small in comparison to those in
which the order was granted. Each case is fact specific, but most tend to favour
the primafa@r i ght of the applicant to partiti
ci rcumst an cSavakd®018)xUnisual cifcamestances generally involve
hardship to a spouse with dependent children who will be displaced or financially
affected by a move to a new m@snce (se&iwak 2018).

2. The application may be denied by the court if the applicant does not come to court with
Acl ean hHRitz,d32Klefnkowieh1954,Shwabiuk1965,Leippi, 1977,
Chaboyer1979,Stefaniuk,1987,Sabourin,1988,Katz,1988,Balzar, 1990,Magne,
1990,Carnahan,1994,Woloshyn1996,Parniak,1999,K.L.V.,2000,Payne,2002,
Simcoff,2009,Dickson 2009,Hildebrandt,2009,Chevalier,2012,Lotz, 2013,Mucz
2017, Mireault, 2019, Temple2019).

a. The phrase clean hands must beegia relative interpretation, for, if literally
applied to connote spotlessness, it would demand virtual perfection of behaviour,
a standard which no emwner would be able to attain (d€ékmkowich 1954).

b. The doctrine of clean hands does not apply toaiduct of the applicant. What
bars the claim is not "general depravity; it must have an immediate and necessary
relation to the equity sued for; it must be a depravity in a legal as well as in a
mor al s éMolesbyd, 1996k e e

c. The conduct complainedo must be Afairly egregiouso
partition or sale to be rejected, and must relate to the application for partition or
sale (se&imcoff,2009,Lane,2010, and-otz,2013).

d. Just because an applicant has begun a new relationship witieiapartner does
not mean that the applicant comes to court with unclean handShaediuk,

1965).

e. That there are, or may be, matrimonial differences between the parties is not
sufficient to refuse an order for partition or sale (Seterly,1965).

f. The fact that two c@wners, in the legal sense at least, have a subsisting and
intact marriage and still reside in the same house, does not prevent the order for
partition or sale being made (8endy 1974).

g. A husband's occasional tardiness in makinggladnd spousal support payments is
insufficient to say that he does not come to court with clean handsdizee
2013).

h. An example of unclean hands can be founDickson,2009, where the judge
held that the respondent had unclean hands, as he hadutateaharrears of
child and spousal support in an amowetl in excess of $100,000, which was
almost equal to the totality of his portion of the equity in the home, despite being
able to pay said support.
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i. Another example can be found@haboyer1979, inwhich the court found that
the husband had unclean hands because he withheld information in his affidavit,
gave a false picture of his financial circumstances, and because he purported to
list the property for sale without his wife's signature on thmgisigreement,
after the wife had made an application for sole occupancy of the family residence.

3. Theonus is on the respondent to satisfy the Court that it would be improper to make the

6.

order of partition or sale by virtue of vexation, oppression, oreanchands (sdeetterly,
1965,Shwabiuk,1965,Lotz,2013, andSiwak,2018).

Where the prima facie right of the applicant does not stumble on any of the potential
discretionary "barriers" of vexation, oppression or unclean hands, the question still
remairs as to whether the court showoldler partition of the land or that the land be sold.
The decision at this stage is an exercise in discretion, to be exercised judicially in the
context of the particular facts and circumstances of each case, and cogsluerin
additional guidance provided [@jhe Law of Property A@s to the manner in which the
discretion is to be exercised; namely:

a. The discretion should favour sale if the sale is considered by the court to be more
advantageous to the parties interesteé & 20(1)). In determining whether sale
would be more advantageous to the parties than partition, the Court may take into
account the age and state of health of the parties, their litigious history, and the
goal of minimizing the litigation between tharpes (se€hupryk,1980).

b. Where the caowners are husband and wife and the land cannot reasonably be
partitioned, sale in lieu of partition should be ordered (see s. 19(2)(b), and
Chevalier,2012).

c. If the evidence reliably points to a way in which toeirt could equally and fairly
partition and divide the property betweg@nint owners, the court would, in the
absence of important countervailing evidence, be remiss if it did not grant an
order for partition (se®esrochers2020).

An a p p krntitermemtttodpartition or sale assumes that the applicant is both the legal
and the beneficiadwner of the ceowned interestWhere the entitlement to a beneficial
interest in the property is called into question, a court is required to look at the intention
of the parties at the time of the purchase of the property to determine their interest in the
property and thus their erlément to partition or sale (séederson1994).

A mortgagee cannot be compelled to give up his right of sale under a mortgage at the
instance of a cowner who seeks partition or sale, without being given notice and an
opportunity to be heard in the mati{seeKluss 1947 Winspeay 1978, andesmey

1986).

. Neither a judgment creditor nor sheriff, by virtue of a registered judgment or a writ of

execution, has an interest in land sufficient to support an application for partition or sale,
at least wheréhe judgment or writ does not apply to all of theawaners (se€onfab
Laboratories 2006).
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a. Both a judgment credit@nd sheriff under a writ of execution have the right to
sell theinterestof the debtor as a emwner of the property. The purchaser otttha
interest acquires an interest in the land and is entitled to apply for partition or sale.
b. Neither the exemptions undéhe Judgments Aabr the discretion given a judge
underThe Law of Property Adb postpone or refuse the sale are relevant at the
stage of the sale of the judgment debtanterestin the property as it is not the
property, but the judgment debtari¢erestin the property, that is being sold.
Those provisions become relevant only if and when an owner applies for partition
or sale othe property.

8. Regarding an agreement not to apply for partition or sale, the court's jurisdiction is
designed to avert a stalemate. To oust this jurisdiction by agreement, if it is possible at
all, would require explicit language which is unmistakablatant (sed-ergus,1997).

9. The court may defer a partition or sale application, pending the disposition of other
matrimonial proceedings (s@mittiaux,1977,Winspear,1978,Downey,1982,Harrison,
1983,Peters,1995, anckllis, 1997), and where a partiticequires municipal planning
approval (se€rawford, 1988).

10.When the court orders partition or sale, it may in such proceedings make all just
allowances and should give such directions as will do complete equity between the
parties (sedlorrissette, 1987,andBerard, 1980).

a. In determining the appropriate apportionment of sale proceedsmficed
marital property, the judge must try to make an order that, in the current
circumstances, fairly gives effect in law to what the parties, in the judge's
findings, must have intended at the time that the parties first obtained the property
(seeBerard,1980,McCrag 1984, andstefaniuk 1987).

i. The proceeds of the sale of the marital home should not be divided on a
basis of the contribution made by each party tcatwpuisition or
improvement of the home. Marriage is not merely a business partnership
(seeSidorski,1984; but se®alzar,1990).

ii. To expect ceowners to keep track of every penny expended over
numerous years towards the improvement, maintenance or repairs, without
an agreement between the parties as to their respective rights between
themselves, is unreasonable and contrary to ted actions of the
parties. This is particularly so when themwaners are a married couple
(seeMcCrae,1984).

11.1n Siwak,2018, the court said that where an action for partition, administration or sale
involves a life estate, s. 23(1) and (2)itieLaw of Property Actare engaged and not s.

19; but, echoin@hupryk,2008, the courtsaid h at i t wocaske wherb &lifeia r ar «
tenant would be compelled to suffer partit
discretion to order a sale in such ciratances should be exercised cautiously. The court
enunciated the following principles with respect to section 23:
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a) The phrase "regard shall be had to the interests of all the parties” in section 23(1)
refers to the actual legal ownership interests in thpgaty in question.

b) The value of the said legal ownership interest would necessarily be determined by
the court at the time of the actual sale of the property.

c) Any loss of a spouse's interest in the property would be dealt with and
compensated at the tinoé the actual sale of the property as opposed to when the
decision to order the sale was being made.

d) Itis useful to consider the law which has developed in Manitoba arguid)
and (2) ofTheLaw of Property Actoncerning partition or sale applicats when
making a determination involving s. 23(1)dieLaw of Property ActThere is
no reason to think that the Legislature would have intended different principles to
apply in the court's determination of whether or not to order sale of a property
(with or without homestead rights or life estate interests engjaged

12.Other consideratiorthat courts have taken into account in partition and sale applications

can be found itMichaleskj 1975, Chupryk, 1980wanyshyn 1981,Mayer, 1983,
Wagener1988,K.L.V., 2000.

Detailed Case Summaries

Year | Case Name Relevant Issues and Holding | Key Conclusions
1940 | Szmando v. Whether application for partitiof There is no discretionary powe
Szmandp[1940] or sale of land between husbar for the Court to grant or refuse
C.C.S. NO. 577 and wife, who are tenants in | partition. Partition is a matter of
(KB) common,ought to be granted. | right.
Order granted for sale of The disposition by a husbd or
property,with permission to wife of property owned by them
either of the parties to bid at | as joint tenants or tenarits
such sale. common is not a disposition of
their homestead.
1947 | Kluss v. Kluss55 | Whether application for partitioj Partiion is not of right where

Man. R. 460, or sale of propertghared by the property is encumbered an
[1947] 2 W.W.R. | husband and wife gsint the encumbrancer objects to
379 (KB) tenants ought to be granted, ey partition.

though the property was
encumbered (husband took oulf
mortgage on the property and |
was also subject to a judgment
made undefThe Wives' and
Children's Maintenance Act
(WCMA) binding his estate and
any interest he had in land).
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Order granted on the basis that
the husband file the consent of
the mortgagee to an order bein
made, and that the proceeds of
sale be paid to the wife and int(
court as security for the WCMA
judgment.

1947 | Wimmer v. Whether a husband, as a matte Where husband and wife are
Wimmer[1947] 2 | of right, is entitled to have his | owners of the homestead as jo
WWR 249, 55 Man homestead disposed of by an | tenants or as tenants in commc
R 232 (CA) orderfor partition. neither one is entitled as again

the other to the partition or salg

Appeal of husband against ord( of the homestead.

not to grant partition of land

dismissed. Partition or sale cannot be
granted as against the
homestead, even when the titlg
held jointly, unless there is a
consent by the wife und@ihe
Dower Act

1950 | Beraskin v. Whether motiondr partition or | It is left to the discretion of the
Beraskin[1950] 2 | sale ought to be granted. Court to decide whether or not
WWR 276, 58 Man partition or sale of the
R 405 (KB) Order for sale of property homestead should be granted,

granted. notwithstanding the objection o
the opposing spouse.

1952 | Fritz v. Fritz (No. | Whether the trial judge had any The amendment of 49 ofThe

2 (1952), M.J. No.
8. (CA)

discretion to grant or refuse sal
or partition of the land in
guestion, and if he had
discretion, whether he exercise
it properly.

Appeal dismissed.

Law of Property AGtRSM,
1940, ch. 114, made by 1949,
ch. 32, makes it possible to
proceed for partition where the
property is held jointly by man
and wife and is their homestea
however, whether the order
should be made is discretionar

This discretion must be
exercised in a judicial manner.

An applicant for partition and
sale should come into court
Afwith c¢cl ean ha
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In accordance with this
amendmentyWimmeris no
longer applicable.

1953

Mitchelson v.
Mitchelson(1953),
9 W.W.R. (N.S)
316 (QB)

Whether the plaintiff ought to b
declared the owner of a ohalf
interest in the house in questio

Judge declared that the house
guestion was a joint venture an
that each is entitled to orealf.

Whether an order ought to be
granteddirecting that the
property be sold.

Order granted for sale. Sale
proceeds to be shared equally.

In determining whether the wife
owned a ondnalf interest in the
house, the jud
the position between the partie
in the circumstances whidtave
arisen and which it is clear they
could never have envisaged
when this house was
purchased?o

Where there is a joint purse
between husband and wife ang
common pool into which they
put all their resources, it is not
consistent that their joint asset
should thereafter be divided wil
reference to their respective
contributions, crediting the
husband with the whole of his
earnings and the wife with the
whole of her earnings.

Since subsection 19(2) was
enacted inTheLaw of Property
Actby 1949, c. 2, s. 1, sale ma
be ordered of homestead
property without the consent
any party to the action and
without the consent of his or he
spouseThe applicant has no
absolute right to partition and
the order is a discretionary one

1954

Klemkowich v.
Klemkowich
[1954] M.J. No. 44

(QB)

Whether partition or sale shoul
be granted.

Order for sale granted.

The Court has discretion to gra|
or refuse partition or sale.

The Court should grant the ord
when there is a prima facie righ
to partition or salevhich the
applicant seeks to enforce
without vexation or oppression
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and the applicant comes to cou
with clean hands.

The phrase idcl
be given a relative interpretatio
for if literally applied to connote
spotlessness it would demand
virtual perfection of behaviour,
standard which no spouse wou
be able to attain.

Neither the prospect nor threat
of future default by a responde
under a family maintenance
order should operate against th
exercise of a

in favour d an applicant on an
application for partition or sale.

1955 | Atamanchuk v. Whether the plaintiff ought to b{ Where there is a joint purse
Atamanchuk, declared the owner of a oialf | between husband and wife and
[1955] M.J. No. 18| interest in the property in common pool into which they
(QB) guestion. put all their resources, it is not

consistent that the assets shou
Judgment granted for the thereafter be divided with
plaintiff declaring that she is reference to their respective
entitled to an undivided or®alf | contributions, crediting the
interest in the land in question.| husband with the whole of his
earnings and theife with the
Whether an order for partition ¢ whole of her earnings. It would
sale of the land should be mad( be impossible to make any suc
calculation.
Order for sale granted. Sale
proceeds to be shared equally.| When a husband and wife, by
agreement, work together in
operating a farm and the
properties are in the husband's
name, he will be held to hold
title thereto as a tatee for her tq
the extent of ondéalf.
1960 | Steele v. Steele | Whether partition or sale shoul{ A judge has a discretion in the

(1960), 67 Man.R.
270 (QB)

be granted for property held
between husband and wife as
joint tenants.

matter of granting or refusing
partition or sale.
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Order not granted because: (1)
conditions of housing have
wor sened and w
turned out of the house; (2)
granting the application would
be oppressive; (3) the applican
has acted maliciously; (4) the
parties might reconcile; and (5)
granting the order would involv
a variation of the separation
agreement.

1962

Zuke v. Zuke and
Bownass[1962]
M.J. No. 20 (QB)

Whether an order ought to be
granted for sale of property
shared between husband and
wife as joint owners, wére the
person seeking said order filed
statement of claim containing
said relief, where interlocutory
judgment was signed in her
favour and against the defenda
in the absence of a defence be
filed, and where the plaintiff
then failed to take the pper
procedures to enforce the
judgment (filing a notice of
motion saying that an
application would be made to
the court for an order that the
plaintiff be awarded judgment i
this action for the relief
claimed).

Application is refused, because
theplaint f f 6s | awy
filed an affidavit which stated
that the statement of claim was
issued as aforestated and that
interlocutory judgment was
signed as aforestated

By The Law of Property Aany
person who is a joint tenant of
land may apply to compeéis
other joint tenant or tenants to
suffer partition or sale of the
land; and in an appropriate cas
will be successful in such an
application.

The expression used in the Act
that such a person "may
commence action." "Action," fo
the purposes of pditibn or sale,
is deemed as "a civil proceedin
commenced by a statement of
claim or in such other manner ¢
is prescribed by the rules of the
court."

The Married Wo
Actst at ed, Al n

between husband and wife as t
the title to ompossession of
property, either party may appl)
in a summary way to a judge of

the Court of Q
The Queenbs Be
stated, AnWher e

summary application without th
institution of an action may be
made to the court or a judge, th
application shall be made by
way of originating notice, unles
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the statute prescribes another
procedure.

It is but a trite observation that
when different modes of

procedure lie before a litigant,
such person should choose thg
which is shortest, simplest, ang
least costly.

Certain considerations may be
taken into account when
improper procedure is follovde
to allow the matter to be heard
on the merits (e.g. that the
parties had already been put to
considerable expense and the
action had been at issue betwe
them for some time.)

1965

Shwabiuk v.

Shwabiuk[1965]
M.J. No. 40; 51
D.L.R. (2d) 361

(QB)

Whether partition or sale should
be granted for property held
between husband and wife as
joint tenants.

Order for sale granted.

The right to partition is a mattel
in the discretion of the Court,
but the Court's discretion is a
judicial one and is governed by
certain rules.

An applicant is entitled to an
order for partition and sale, or
sale when they have joint
ownership of the property. For
the application to be rejected, t
respondent must show that the
order would be oppressive or
vexatious.

The applicat must also come td
court with dAcl

Just because an applicant has
begun a new relationship with

another partner does not mean
that they come to court without
Afcl ean hands. 0
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1965

Fetterly v. Fetterly
(1965), (NS) 218

(QB)

Whether partition osale should
be granted for property held
between husband and wife as
joint tenants.

Order for sale granted.

Prima facie, one of two joint

tenants is entitled, as of right, t
an order directing the partition
or sale of the property so owne

The fate otthe application, in
every case, lies in the discretio
of the Court, which discretion
must beexercised in a judicial
manner.

The onus is cast upon the
respondent to satisfy the Court
that it would be improper to
make the order directing
partition orsale. The responden
may do this by evidence to
demonstrate that the applicant
has failed to enter Court with
clean hands, or that the claim
cannot be enforced without
vexation or oppression, which
latter does not extend to mere
inconvenience which may be
suffered by the respondent as
result of the order.

That there are, or may be,
matrimonial differences betweg
the parties is not sufficient to
refuse an order for partition or
sale.

1974

Bundy v. Bundy,
[1974] M.J. No.
155 (QB)

Whether an order ought be
granted for partition or sale of
property held in joint tenancy
between the husband and wife

Order for
(sic) granted.

Apar

There is, of course, a prima fac
right in any joint tenant to obtai
an order for partition or sale.
This prima facie right may be
defeated if it is proven that the
application is vexatious, or that
it is malicious, or that it is
oppressive to the respoent.

The fact that a couple, in the
legal sense at least, have a
subsisting and intact marriage
and still reside in the same
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house, does not prevent the or
for partition or sale being made

1975 | Michaleski v. Whether an order ought to be | In granting the order, the court
Michaleski,[1975] | granted for partition and sale ol considered the interests of the
M.J. No. 335 (QB) | property held in joint tenancy | children and their schdag and
between husband and wife. noted that they should not be
interfered with by a court order
Order f or i par|whichwould interfere with their
(sic) granted. schooling util the end of the
school year.
1977 | Leippi v. Leippi, Whether an appeal should be | On such an application the gbu
[1977] 2 W.W.R. | allowed on the basis that the | has a discretion to grant or
497 (CA) lower court judge failed to mak( refuse partition or sale.
an Order directing the sale of tf
property which was held The order should be granted
between husband and wife as | when there is a prima facie righ
joint tenants. to partition or sale which the
applicant seeks to enforce
Appeal not allowed, as court | without vexation or oppression
held that lower court judge and the applicant comes to cou
exercised discretion properly. | with cleanhands.
Under ordinary circumstances,
in an application for partition or
sale, in the absence of
agreement, a trial judge will not
order one party to convey his
interest to the other. Usually
there will be an order for sale, 4
reference to the master fan
accounting and often the partie
will be allowed to bid at the salé
1977 | Roy v. Roy[1977] | Whether an order for partition ¢ Partitionand sale ought not to

M.J. No. 156 (QB)

sale ought to be made for the
matrimonial home.

Order for partition not granted
because it would be impeacal.
Order for sale not granted,
because it would be oppressive
Specifically, to order a sale
would be an unjust interference

with the parental responsibility

granted where it would be
oppressive to the party opposir
the application.
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to provide a home for the
children in the community to
which they are accustomed.

1977

Boittiaux v.
Boittiaux, [1977]
M.J. No. 64 (CA)

Whether an appeal ought to be|
granted from t
di smissal of t
application forpartition or sale
of the matrimonial home, on th¢
basis that the judge erred in
finding that such an order woul
be oppressive.

Appeal allowed, given court of
appeal 6s findi
circumstances of this case did
not warrant the conclusion that
it woud be oppressive to the
respondent husband to give
effect to the appellant wife's
prima facie right to an order of
partition and sale.

It is not a rule of practice nor of
law to deny partition or sale
applications until divorce
proceedings and related ues
are resolved. Such a state of
affairs could only create an
advantage to one spouse over
another in the settlement or
adjudication of corollary relief ir
pending divorce proceedings.

The prima facie right to partitiof
or sale should not be denied
except where clear oppression
would result. For example, whe
the result would be to deprive ¢
spouse of limited resources of
the means to provide reasonab
accommodation for himself or
herself and dependent children

1978

Winspear Higgins
Stevenson Ino.
Friesen [1978] 5
W.W.R. 337 (CA)

Whether an appeal should be
granted on the basis that the
lower court judge exercised his
discretion improperly in
ordering a sale of the property
held between the husband and
wife as tenants in common, by
failing to take into account the
wi feds dower r
of her husband.

Appeal allowed in part, but not
with respect to this question.
Court found that lower court
judge exercised discretion

properly.

The question of vexation or
oppression on the part ofia
applicant is not the sole
determinant which a judge
should take into account in
deciding whether or not to
exercise his discretion on an
application for partition or sale
of a homestead. He may also
take into account the fact that
under s. 19(2) ofhe Law of
Property Acthe is exercising a
discretion not only to direct
partition or sale but also to
deprive the cgenant of her
dower right in the interest of he
spouse in the homestead.

The court's discretion over the
partition of a homestead enablg
thecourt to defer partition or
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sale in a proper case pending t
disposition of other matrimonia
proceedings.

A mortgagee cannot be
compelled to give up his right o
sale under a mortgage at the
instance of one of two joint
owners who seek partition,
without being given an
opportunity to be heard in the
matter.

1979

Chaboyer v.
Chaboyey [1979]
M.J. No. 288 (QB)

Whether an order ought to be
granted for the sale of the
matrimonial home held by the
parties in joint tenancy.

Application for sale dismissed.

There is a prima facie right of
one joint tenant to an order for
partition or sale of joint
property. However, if a
respondent demonstrates that
would be improper for the court
to make such an order in the
circumstances of the case
(because the applioehas come
to court with unclean hands or
because the order would be
oppressive), this right may be
defeated.

In determining that the order
would be oppressive, the court
considered that if the
matrimonial home were to be
sold, either the wife and the
children would suffer a drastic
lowering of their standard of
accommodation, or else the
husband or the Provincial
Government would be required
to increase the level of financia
assistance provided to the wife
and children. Court held that th
was not a&ase where mere
hardship or inconvenience
would be suffered.
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In determining that the husban(
did not come to court with cleat
hands, the court considered the
fact that he withheld informatio
in his affidavit and gave a false
picture of his financial
circumstances. The court also
indicated that it got the
impression that the husband he
little regard for the real welfare
and interests of his children.
Finally, the court considered th
fact that the husband purported
to list the property for sale
without his wife's signature on
the listing agreementafter the
wife had made an application f
sole occupancy of the family
residence.

1980

Chupryk v.
Haykowski(1980),
3 Man.R. (2d) 216
(CA)

Should an appeal be granted
allowing the sale of the propert
atissue?

Appeal allowed and order of
sale should be granted.

In exercising the discretion to
grant or refuse an order for
partition and sale, a court may
consider the fact that one party
would be required to find a new
home. However, this factor is
not neessarily decisive. It may
be of more weight given a
respondent 6s a
conditions.

Other factors that a court may
consider in exercising this
discretion include the litigious
history of the parties and the
goal of minimizing the litigation
betweea the parties.

It would be a rare case where ¢
life tenant would be compelled
to suffer partition or sale agains
his wishes.

1980

Berard v. Berard
(1980), 14 R.F.L.
(2d) 201 (QB)

The percentage of the sale
proceeds to be granted to the
wife by virtue d the order for

When joint tenancy is terminate
by a court order for partition or
sale, the court may in such
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sale of the matrimonial home,
which both parties agreed to.

Wi feds interes
75% and husband at 25%.

proceedings make all just
allowances and should give su
directions as will do complete
equity between the parties.

The judge must try to make an
order that now, in the current

circumstances, fairly gives effe
in law to what the parties, in the
judge’s findings, must have
intended at the time of the hous
transaction itself.

1981 | Tycholiz v. Whether appeal ought to be The principles established by
Tycholiz [1981] allowed from part of trial case law in applications for
M.J. No. 65 (CA) | judgment giving sole possessig partition or sale undehe Law
of the jointlyowned family of Property Acprovide only
residence to the wife until limited guidance in considering
further orde and postponing the whether an order for exclusive
husband's right to apply for possession and for postponem
partition and sale subject to the of sale ought to be made undef
wife's right of occupancy. 10 of theFamily Maintenance
Act.
Appeal dismissed.
1981 | lwanyshyn v. Whether an order ought be The law is clear and normally
Iwanyshyn[1981] | granted for the partition or sale| the sale should be ordered.

M.J. No. 322 (QB)

of the family home held by the
parties in joint tenancy.

Order not granted.

In refusing to grant the order, t
judge considered the severe
mental health problems suffere
by the husband, who was at th¢
time of this hearing, living in the
home. Specifically, the court
worried that if the house was
sold, and the proceeds were s
equally after all expenses were
paid, the husband might, becau
of his mental condition,
Afbecome a prob
The judge stat
sale he would have to leave an
find lodging somewhere. He
may then become a prey for
undesirable elements under
some stress become violent an
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do something that all would
regret. It is this uncertainty with
the possibility of dire
consequences that has made 1
tell counsel that I am not

prepared to grant the motion fo

sal e at this t
1982 | Downey v. Whether appeal ought to be The court's discretion over the
Downey [1982] allowed from the dismissal of a| partition of a homestead enablé
M.J.N0.41(CA) |[husbanddés appl|thecourtto defer partition or
order for partition or sale of the| sale in a proper case pending t
mar it al home, disposition of other matrimonia
application for division of asset{ proceedings.
under theMarital Property Act
Appeal dismissed.
1983 | Harrison v. Whether the partition or sale | In geneal, the situation with
Harrison 1983 M.J.| proceedings should be brought regard to the matrimonial home
No. 513, (1984), 27 separate and apart from the otl| should not be interfered with
Man.R. (2d) 198 | issues to be decided between | until the trial of the divorce
(QB) parties. proceedings. The court's
discretion over the partition of &
Application to direct partition | homestead enables the court tq
and sale separate and apart | defer partition or sale in a prop
from the other issues denied | case pendinthe disposition of
other matrimonial proceedings.
1983 | Mayer v. Mayer, | Whether an order ought to be | In determining whether to grant

[1983] M.J. No.
444 (Co. Ct.)

granted postponing the sale of
the family homeuntil the
applicantds gr
adulthood or a period of over 1
years, and granting the applica
possession of the home.

Order f
(sic) granted.

or fApar

sale or to postpone it, the court]
considered that neither party w
in a healthy financial position,
and that it woulde a difficult
problem for either to pay the
taxes, make extensive repairs,
meet the utility bills and the
house maintenance costs.
Further, it considered that therg
is no attachment to the home b
the child.

A postponement of sale in term
of years hadeen relatively
restricted in the case law, and
has generally been limited to
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situations where the children
have had a special attachment
the home or special needsich
as completion of high school, o
university or musical studies.

1984

McCrea v.Berman
(1984), 30 Man. R.
(2d) 41 (QB)

Whether partition or sale shoul
be granted.

Order f
(sic) granted.

or fApar

Whether there should be an
unequal division of the proceed
of the sale of the marital home.

Unequal division not ordered

In determining the appropriate
apportionment of sale proceed:s
of jointly held marital property,
it is the responsibility of the
judge in each particular case tg
determine what was in the ming
of the parties, given any chang
in circumstances, at the teof
the transaction itself.

To expect parties who are joint
tenants or tenants in common ¢
an undivided half interest in
property to keep track of every
penny expended over numerou
years towards the improvemen
maintenance or repairs to that
property,without an agreement
between the parties as to their
respective rights between
themselves, would be
unreasonable and contrary to t
overt actions of the parties. Thi
is particularly so when the joint
tenants or tenants in common ¢
a married couple.

Where a wife purchases prope
and places it in the names of
herself and her husband as joir
tenants there is no presumptior
of a gift to the husband and suc
gift must be specifically proved
If the evidence indicates that a
gift was intended, then each
party is deemed to own an equ
share up to the date of divorce
separation and accounts are to
taken from that date forward.
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1984

Sidorski v. Sidorski
(1984), 30 Man. R.

(2d) 4 (QB)

Whether there should be an
unequal division of the proceed
of the sale of the marital home.

Unequal division not ordered.

The proceeds of the sale of the
marital home should not be
divided on a basis of the
contribution made by each part
to the acquisition or
improvement of the home. Thig
was a marriage and not mgra
business partnership.

When parties register a home i
their joint names, there is a
presumption in law that the
value of that home will be
equally shared between them ¢
its disposition, unless there car
be demonstrated to the court
some compellingaason why
that should not be and
particularly some agreement
between the parties that would
have different effect.

1986

Jesmer v. Jesmer,
[1986] M.J. No.
473 (QB)

Whether a consent order ought
to be varied to deletihe
postponement of sale clause a
to allow for the sale of the
marital home.

Postponement of sale clause

deleted. Variance to allow for

sale of the home not allowed,

given that mortgagee had not
been served with notice of the
application.

An application for partition or
sale cannot proee until the
mortgagee has been served wi
notice of the application.

1987

Morrissette v.
Morrissette [1987]
M.J. No. 377 (QB)

Whether there ought to be an
order granted for the sale of the
marital home.

Order for sale granted.
Whether the sale proceeds of t

marital home ought to be
divided unequally.

When a joint tenancy is
terminated by a Court order for
partition or sale, the Court may
in such proceedings make all
just allowances and should givé
such directions as will do
complete equity betweehe
parties.
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Wife is to receive the full sum @
$11,707.81 (what she paid to
pay off the balance of the
outstanding mortgage on the
marital home) from the proceec
of any sale of the maritddome
before any monies are shared
with the husband.

1987

Stefaniuk v.
Stefaniuk[1987]
M.J. No. 393 (QB)

Whether partition or sale shoul
be granted.

Order for sale granted.
Whether there should be an
unequal division of sale

proceeds of the property.

Order for unequal division not
granted

Either joint tenant has a prima
facie right to an order for
partition or sale of jointly held
property provided that the one
seeking the order comes to coy
with clean hands and provided
that such an order would not bg
oppressive or vexatious.

Thecourt may exercise its

discretion and not grant an ord
so requested if either or both of
these conditions are present.

Personal inconvenience or
hardship is not enough to refus
to grant the order.

In determining the appropriate
apportionment of the &&a
proceeds of jointly held
property, it is up to the judge to
determine what was in the ming
of the parties at the time of the
transaction itself.

1988

Wagener v.
Wagenei(1988),
55 Man. R. (2d) 91

(QB)

Whether partition or sale shoul
be granted.

Order not granted for the 7 acre
site, including the residence, bt
granted for the 33.23 acre farm
land parcel.

In opposing partition or sale of
said site, the Judge considered
the fact that if the wife and her
daughtemvere uprooted from
their residenceheir housing
expenses would increase
substantiall y;
home the daughter has ever liv
in; that the wife had resided
there for a long period of time,
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and that both mom and daught
were very comfortable there.

1988

Sabourin v.
Sabourn, [1988]
M.J. No. 203 (QB)

Whether there should be an

order granted for partition and
sale of the jointly owned marita
home.

Order for sale granted.

In a joint tenancy each tenant
has a prima facie right to
partition and sale of the jointly
ownedproperty provided the
applicant comes to court with
clean hands and provided the
application is not vexatious or
oppressive. If either or any of
those conditions are present th
judge has a certain limited
discretion to deny a joint tenant
their right to ealize on the
equity in a joint property.

In determining that sale would
not be oppressive, court rejecte
husbandbds argu
the farmland would end his
ability to earn a living as a
farmer. Rather, court found tha
a substantial part of hugbn d 6
farming operations had always
been carried out on leased lang
and that he could continue to d
so. At worst, the court held, this
would result in inconvenience.

1988

Katz v. Katz,
[1988] M.J. No.
202 (QB)

Whether an order ought to be
granted fompartition and sale of
the jointly owned marital home,

Order of sale granted.

In a joint tenancy each tenant
has a prima facie right to
partition and sale of the jointly
owned property provided the
applicant comes to court with
clean hands and providelaet
application is not vexatious or
oppressive. If either or any of
those conditions are present th
judge has a certain limited
discretion to deny a joint tenant
their right to realize on the
equity in a joint property.

132



In determining that the same
would not be oppressive, the
court considered the effect that
the sale would have on the kidg
(whether they are particularly
attached to the home, whether
they are very involved in the
neighbourhood, whether their
friends are limited to that
neighbourhood, angthether
there is alternate accommodati
available in the general area).

1990

Balzar v. Balzar
[1990] M.J. No.
395 (QB)

Whether, after the divorce
proceedings of the parties in
which no relief was sought othe
than for divorce, partition or sal
shouldbe granted for property
jointly held by the parties.

Order for sale granted.

Whether proceeds of sale shoy
be equally divided even though
the husband paid all of the
expenses of the home (mortga
taxes, insurance, repairs), or
whether the husbarghould be
compensated for orealf of the
reduction in principal of the
mortgage, and further for one
half of mortgage interest, taxes
insurance and repairs, paid sin
separation.

Proceeds to be equally divided
between the parties, after
payment of anypecessary real
estate commission; husband
entitled to receive from the
wife's share of the proceeds,
onehalf of the amount by which
the principal of the mortgage
was reduced, since separation,
and onehalf of current

expenses, namely mortgage

There is a prima facie right to
partition or sale, unless it is
vexatious or oppressive, or the
party seeking it does hobme to
Court with clean hands.

Although an accounting betwee
parties for contributions made
during cohabitation will not
readily be granted, an
accounting between them after
separation is commonplace.

An occupying party will be
entitled to reimbursemeror
onehalf of the principal
reduction of the mortgage, but
will only be entitled to claim
current expenses, such as
mortgage interest, taxes,
insurance and repairs, if that
person submits to a claim for
occupation rent.

It is the occupying party's
election whether to pursue a
claim for current expenses and
submit to a claim for occupatiot
rent. The occupying party may
make that election once
occupation rentsi fixed. If the
occupation renwill total more
than the current expenses
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interest, txes, insurance and
repairs, from the date of
separation; and wife entitled to
occupation rent from after the
partiesd son t

claimed, the occupymparty can
abandon his application for
current expenses, and no
occupation rent will be payable

On an application for partition
and sale, the Court must do
complete equity between the
parties.It would not be equitable
for a party to obtain rent for the
home, during a period when it
was occupied by his/her infant
child, and he/she was not
otherwise contributing to the
childbdés mainte

1990

Magne v. Magne
(1990), 26 R.F.L.
(3d) 364 (QB)

Whether partition or sale shoul
be granted for property held
jointly in bot

Order for sale granted.

It is acknowledged that each
joint tenant has a right to
partition and sale of a jointly
held property unless it can be
shown that therme seeking the
relief does not come to court
with clean hands or that the
partition and sale would be
oppressive or vexatious.

Judges have limited discretion
deny partition and sale upon th
application of one of the parties

1994

Carnahan v.
Carnahan [1994]
M.J. No. 306 (QB)

*Decision appealed
in 1995 in
Carnahan v.
Carnahan [1995]
M.J. No. 300. In
that case, court
held that the judge
should have first
decided whether
the farmland was
or was not marital

property. Only if it

Whether partition or sale shoul
be granted.

Order for sale grantedAll sale
related costs and all real
property related debts (loan,
mortgage, and taxes to date of
sale) shall be deduced from the
sale proceeds, and the net
proceeds shall be divided
equally between the parties. Th
wife shall then pay to the
husband an amount equal to
onehalf the reduction in
principle sum of the real

Each joint tenant has a right to
partition or sale of a jointly held
property unless it can be showi
that the one seeking the relief
does not come to court with
clean hands or that the partitior
or sale would be oppressive or
vexatious.
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was found not to
be, should the
judge have
considered whethe
this was a proper
case to order a sals
As such, wife's
application for an
order of sale was
referred back to the
Court of Queen's
Bench for an issue
to be directed for
trial.

property related debts since the
date of separation.

1994

Anderson v. Von
Stein,[1994] M.J.
No. 411 (QB)

Whether an order ought to be
granted for partition or sale of &
jointly held home where the
respondent has subsequently
filed a statement of claim in
which he claims a declaration
that the applicant holds title to
the property in trust for him.

Application adjourned sine die
and the matter was to proceed
trial on the basis of the
husbandds stat
Court held that it would be
inappropriate to make a
decision without allowing the
applicant an opportunity to
respond to the issues
surrounding a possible
constructive trust.

An applicantds
saleof jointly held property
assumes that he or she is both
the legal and the beneficial
owner of his/her joint interest.

Where oneds en
beneficial interest in property is
called into question so as to rai
the possibility that one holds
title in trust for someone else, ¢
it was here, consideration of th
presumption of a resulting trust
raises the question of whether
there is evidence to rebut that
presumption, which, in turn,
requires the court to look at the
intention of the parties at the
time of the purchase of the

property.

1995

Peters v. Peters,
[1995] M.J. No.
175 (QB)

Whether partition or sale shoul
be granted of property held by
parties in joint tenancy, or
whether sale ought to be
postponedintil other matters
can be dealt with.

Motion to postpone sale is
allowed.

In postponing sale, court
considered the complications
with respect to the mortgage
being held by the wife's mother
It held that the wife wants to
purchase the home and cannot
make a sensible decision in the
regard wihout having all
financial matters dealt with
concurrently.
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1996

Woloshyn v.
Woloshyn[1996]
M.J. No. 153 (QB)

Whether partition or sale shoul
be granted of property held by
parties in joint tenancy.

Order for sale granted.

The right to partition is anatter
in the discretion of the court, by
the court's discretion is a judicii
one and is governed by certain
rules. Prima facie the applicant
is entitled to an order for
partition and sale. For the
application to be rejected, the
party must show that éhorder
applied for would be oppressivg
or vexatious. Personal
inconvenience and hardship is
not enough.

The doctrine o
does not apply to all conduct of
the applicant. Equity does not
demand that the applicant shot
have led a blamelesddi What
bars the claim is not "general
depravity, it must have an
immediate and necessary
relation to the equity sued for, i
must be a depravity in a legal g
we l | as i n a m

1996

Thome v. Thome
(1996), 112 Man.
R. (2d) 256 (QB)

Whether partition or sale shoul
be granted.

Order not granted.

I n denying fat
for partition or sale, judge
considered the fact that it woulg
not be in the best interests of th
partiesd three
move, given that they hatvéd
in the home all their lives.
Specifically, judge found that it
would cause a real hardship on
the youngest son who has
autism. Judge found that to
change his environment and
supports in place at home and
school would not be in his best
interests.

1997

Ellis v Ellis, [1997]
MJ No 643 (QB)

Whether the jointly held
property is an asset which falls
within the ambit of théVarital

1. Prima facie a parcel of
property held in joint tenancy
entitles a party to obtain an ord
for patition or sale. This right
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Property Actor The Law of
Property Act.

The jointly held land is not
marital property within the
meaning of the relevant
legislation. Therefore, the court
declined to place a value on th¢
jointly held property unless
directed to do so by a justice of
the court at a future date.

precludes a party from the
application of theMarital
Property Actby virtue of section
10 (AThis Act
any asset that has already bee
shared equally between spous
or that is acquired by one spou
from the oher by virtue of a
sharing of assets under this
Act.")

2. An exception to this rule will
entitle a party to bring jointly
held land under an accounting
within the Marital Property Act
where there are reviewable
circumstances surrounding the
issuance of tie in joint names.
In addition where the
continuation of a viable farming
unit is at risk the court may alsc
review the circumstances of thg
case.

3. After a determination as to
whether the jointly held propert
should be considered as an as
under theMarital Property Act
additional consideration may
arise resulting from the use of
the land.

1997

Fergus v. Fergus,
[1997] M.J. No.
348 (CA)

Whether the parties, by
agreement, have precluded the
court from making an order for
the sale of propertgwned by
them as joint tenants in lieu of
partition.

Appeal ought to be granted, as
trial judge erred in considering
parol testimony to explain how
the wife understood the
agreement at issue, when the
agreement was clear. Further,

court erred in interpreng the

Parol testimony cannot be
received to contradict, vary, ad
to or subtract from the terms of
written contract or the terms in
which the parties have
deliberately agreed to record a
part of their contract.

The court's jurisdiction to order
a sale under s. 19 dhe Law of

Property Actis designed to aver
a stalemate. To oust this
jurisdiction by agreement, if it ig
possible at all, would require
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agreement as ousting the court
of its jurisdiction to order a sale

Order for sale granted.

exgicit language which is
unmistakable in intent.

A sale will not be ordered by th
court where the application is
vexatious or an order of sale
oppressive.

1998

Crawford v.
Durrant, [1998]
M.J. No. 27 (CA)

Whether the order for partition
of the land imquestion underhe
Law of Property Actontravened
the provisions ofrhe Planning
Act.

Appeal granted and order of th
motions judge for partition set
aside.

Prior to 1986, s. 60(1) afhe
Planning Actdid not refer to
orders and judgment of a court
ltst ated that na
shall not accept for registration
an instrument that has the effeq
or that may have the effect of
subdividing a parcel unless the
subdivision has been approved
by the approvi

Section 15 of the aboweoted
1986-87 amendment was
changed to amend s. 60(1) to
include the words "including an
order or judgment of a court.”
This demonstrates clearly that
partition order which results in
subdivision must be approved |
the approving authority prior to
title beingissued for separate
titles.

Accordingly, an order of
partition cannot go unless it
meets the requirements Die
Planning Act

1999

Parniak v. Parniak
[1999] M.J. No. 37

(QB)

Whether partition or sale shoul
be granted for property jointly
held by the parties.

Order for sale granted, subject
to certain conditions of sale.

In a joint tenancy, each joint
tenant has a prima facie right tc
partition and sale provided the
applicar comes to court with
clean hands and that the
application is not vexatious or
oppressive.
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In considering whether order
woul d be oppre
main concern was the effect on
the children. Specifically, he
considered whether sale would
deprive the kildren of the
ability to go to school with peer
from their neighbourhood who
have been schoolmates over th
years, and whether it would
deprive them of being able to
continue on with their
extracurricular activities.

2000

K.L.V.v. AL.V.
(2000), 149 Man.
R. (2d) 29, 2000
MBQB 56 (QB)

Whether partition or sale shoul
be granted or whether the sale
the home should be postponed

Order granted.

A joint tenant of property has a
prima facie right to an order for
sale of the property, bang
oppression, vexatiousness, or
unclean hands.

A court has a wide discretion tdg
refuse or grant a sale order.

In considering whether an orde
would be oppressive, the judge
considered the fact that the wif
intended to use her equity in th
marital homeo purchase a
home in the same
neighbourhood, allowing her to
live in a house with a yard, as
opposed to an apartment whick
she was currently living in.
Judge found that any
disadvantage or oppression to
the husband and/or the childret
caused by an incread mortgage
debt on the marital home woulg
be offset by the collateral
advantage to the wife and the
children while in her care, giver
her plans to purchase a home i
the area.

139



2001 | Koshowski v. Bell, | How the proceeds of the sabf | The court has the discretion to
[2001] M.J. No. the home should be distributed| determine the most equitable
398 (QB) between a life tenant and means of dividing the proceeds
residual beneficiaries. of a sale.
Order made indicating that
property be sold for the
purchase price agreed upon by
the parties, and that the
proceeds of sale, after paymen
of all the necessary costs
incidental to the sale, be divide
in accordance with the
percentage of value set out by
the actuary.
2002 | Payne v. Payne, | Whether partition or sale shoul{ Prima facie a joint tenant is
[2002] M.J. No. be granted for property held by| entitled to an order for sale.
120 (QB) parties as joint tenants. However, the Court has
discretion to refuse an
Order for sale granted. application where an order
would be oppressive or
vexatious or where the applicat
has not come to court with clea
hands. Personal inconvenience
or hardship is not enough.
2002 | Gray v. Gray, Whether there should be an In deciding to order the sale of
[2002] M.J. No. order for the partition or sale of| the home, the court considered
274 (QB) thejointly owned marital home.| the fact that neither of the two
children would be negatively
Order for sale granted. affected by the sale.
2003 | Newton v. Newtagn | Whether partition or sale shoul

[2003] M.J. No. 64
(QB)

be granted.

Order for
(sic) granted.

No real discussion in this case
as the parties essentially agree
that partition and sale was
needed. They agreed thatfevi
would deal with partition and
sale before Master.

Apar
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2003

D.D.M. (Trustee
of) v. S.A.J.M.,
[2003] M.J. No. 96

(QB)

Whether an order ought to be
granted in favour of the trustee
compelling the sale of the
marital home formerly jointly
owned and occupiealy the
respondent and her 4wsband
("the bankrupt").

Weighing the relative hardships
to the respondent and the
children, with particular
emphasis on the situation and
needs of these two children,
against the hardship to the
various other unsecured
creditors of the bankrupt, Court
was satisfied, on balancdyat
sale should be refused at that
point in time.

The sale of the home was
postponed until the youngest
child reached age 18, unless th
parties otherwise agreed, and
the respondent was required tg
maintain the home in a
reasonable state of repairs, kee
it insured, and pay the taxes,
utility charges, and mortgage
payments on a timely basis. Sh
would be responsible in any
accounting at the time of sale,
for any diminution in the fair
market value of the property
since the date of the bankruptc
which isproven to be as a resul
of her failure or inability to
reasonably maintain and repair
the home during her occupancy

At the time of any sale the
respondent would be entitled tg
payment from the Trustee of
50% of the amount by which hg
reduced the prinpal balance

owed on the mortgage and any

Prima facie, the Trustee is
entitled to an order for sale.

This application should only be
refused if the court is satiefl,
on the evidence and on
reasonable inferences to be
drawn from the evidence that
serious hardship would accrue
the respondent and the young
children if the order were
granted at this time.

In an application for partition
and sale where one jointiant
has made an assignment in
bankruptcy, the trustee has no
better right than the bankrupt tc
have the order made.

There is no good reason in law
(or in equity) for the Trustee (th
creditors of the bankrupt) to be
put in any better position than
the baokrupt as of and
immediately prior to the date of
bankruptcy in an application
such as this for sale.

The bona fide creditors of the
bankrupt, represented by the
Trustee, are entitled to some
protection against reductions in
market value caused by the

regpondent's inability to make
and perform reasonable repairg
and maintenance.
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renewal thereof between the da
of her separation from the
bankrupt and the date of sale.

2005

McKenzie (Trustee
of) v. McKenzig
[2005] M.J. No. 70
(CA)

Whether appeal ought to be
allowed from the dismissal of a
trustee in ban
application for an order for
patition and sale of the marital
home.

Appeal not allowed.

A judge can postpone the
granting of partition and sale if
can be demonstrated on the
evidence and on reasonable
inferences to be drawn from thg
evidence that serious hardship
would accrue tahe party
seeking the postponement of
sale. Such hardship is to be
viewed relative to the rights of &
trustee on behalf of creditors of
the bankrupt (based on Ontarig
case law)

Asking whether the sale would
be a serious hardship to the wit
and her childen, as per Ontario
law, is in effect, asking whether
the sale would be oppressive, 4
per Manitoba case law.

In an application for partition
and sale where one joint tenan
has made an assignment in
bankruptcy, the trustee has no
better right than thedmkrupt
party to have the order made.

2006

Stuart v. Multan,
[2006] M.J. No.
418 (QB)

Whether partition or sale shoul
be granted or whether the sale
the home should be postponed

Order for
(sic) granted.

Apar

A joint tenant has thprima
facie right to an order of
partition and sale, unless the
other joint tenant can show tha
it would be oppressevor
vexatious to order a sale.

Personal hardship or
inconvenience is not enough tg
found a claim of oppression or
vexation.
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2006

Confab
Laboratories Inc. v,
Wilding, [2006]
M.J. No. 514 (QB)

Whether a judgment creditor
who has obtained a judgment
and registered said judgment
against the re
residence (which is jointly
owned by him and his wife),
ought to be granted an order
sell the respondent'’s interest in
the property.

Re s p o n d ehalftinfesest in
the land ordered to be sold
under the direction of the mast¢
to realize the amount owing to
the applicant under its judgmer
against the respondent.

1. The interest o4 joint tenant
in jointly owned property is
exigible- that is, not exempt
from seizure or execution by or
on behalf of a judgment credito

2. The acts of registering of a
judgment or depositing a writ o
execution with a sheriff do not
sever a joint teancy. Severance
occurs when proceedings are
commenced to realize on the
judgment or steps are taken by
the sheriff to execute the writ
that is, to bring about an
alienation of the judgment
debtor's title.

3. Neither a judgment creditor
nor the sheriffby virtue of a
registered judgment or a writ of
execution, has an interest in lay
sufficient to support an
application for partition or sale
of the property pursuant fthe
Law of Property Actat least
where the judgment or writ doe
not apply to all bthe owners.

4. Both a judgment creditor and
a sheriff under a writ of
execution have the right to sell
the interest of the debtor as an
owner of the propertyi.e., a
tenant in common. The
purchaser of that interest wouldg
acquire an interest in thena
and would be entitled to apply t
partition or sell the property
underThe Law of Property Act

5. Neither the exemptions unde
The Judgments Aobr the
discretion given a judge under
The Law of Property Adb
postpone or refuse the sale are
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relevan at the stage of the sale
of the judgment debtor's interes
in the property as it is not the
property, but the judgment
debtor's interest in the property
that is being sold. Those
provisions become relevant on
if and when an owner applies t
partitionor sell the property.
Pursuant to s. 19(2) dthe Law
of Property Actthe interest of
one spouse in a property can b
sold to pay that spouse's debts
without obtaining the consent g
the other spouse undéhe
Homestead Act

S. 23 ofThe Law of Property
Actdeals with the loss of varioy
interests in the property upon
sale and provides the court witl
the discretion to compensate fq
the loss of other interests such
a life interest. Thus, the loss of
oneds | ife int
would be dealt vih and could be
compensated at the time of the
actual sale of the property.

2009

Simcoff v. Simcoff,
[2009] M.J. No.
265 (CA)

Whether appeal ought to be
allowed from the dismissal of a
mot her s appli
for partition or sale of property
she shared with her son (amon

other issues).

Appeal allowed in part, given
that application judge erred in
applying a test of fairness to th
application for partition or sale.

Whether an order for partition @
sale of the property should be
granted.

The rightto the partition of real
property under the authority of
20 of TheLaw of Property Acts
a matter in the discretion of the|
court. However, the court's
discretion is tde exercised in &
judicial manner and is governe
by certain weHldefined
principles. Prima facie, an
applicant is entitled to an order
for partition and sale. To defeal
such an application, a
respondent must show that the
order would be oppressive or
vexatious or that the applicant
did not come to court with clear
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Order for
(sic) granted.

Apar

hands. Personal inconvenience
and hardship is not enough.

The case law suggests that the
conduct complained of must be
fairly egregious for an
application for partition and/or
sale to be rejeetd. Nor need the
conduct of the applicant be
above criticism in every respec
Moreover, the conduct
complained of must relate to th
application for partition and sal

Common sense tells us that
partition often presents
enormous practical difficulty
andtherefore, although the
application is still referred to as
one for partition and/or sale,
more often than not, the result
one of sale and not partition.

2009

Dickson v.
Dickson,[2009]
M.J. No. 374 (QB)

Whether partition or sale shoul
be granted.

Order not granted.

1. The applicant has a prima
facie right to an order for
partition or sale;

2. This right may be denied by
the exercise of the court's
discretion although this
discretion is a judicial one, to b
exercised according to certain
rules;

3. The application may be
denied by the court if the
application itself is vexatious of
if the effect of the order would
be oppressive to the party
resisting: mere hardship or
inconvenience to the resisting
party is insufficient; and

4. As the relief soug is
equitable in nature the
application may also be denied
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by the court in its discretion if
the applicant does not come to
court with clean hands.
Vexatious proceedings are
generally those which are
pursued without reasonable or
probable cause or excuse

The event of sale of the home,
the process of finding alternate
accommodation and the proces
of moving from one residence t
another would not ordinarily be
an oppressive outcome.

"Unclean hands" must have an
"immediate and necessary
relation to the quity sued for."
In this case, the judge held thal
the respondent had unclean
hands, as he had accumulated
arrears of child and spousal
support in an amount well in
excess of $100,000, which was
almost equal to the totality of h
portion of the equity inhe
home, despite being able to pal
said support.

2009

Hildebrandt v.
Hildebrandt
[2009] M.J. No. 73

(QB)

Whether to sever the partition
and sale issue from the other
issues that exist between the
parties, and,

Partition or sale issue severed.
Whether summary judgment
ought to be granted for an orde

of sale of the land at issue.

Summary judgment granted.

An order for sale is discretionat
relief. That said, joint tenants
have a prima facie legal right tc
partition and sale. To defend
such gproceeding, a party need
to show that the order applied
for would be oppressive,
vexatious, or that the applicant
comes to court with unclean
hands. Personal inconvenience
and hardship is not enough.

Judge found that oppression w.
not made out, as the responde
couldndét prove
reside anywhere else, or that th
parcel was essential to the mai
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farm operation conducted on
other land.

Unl ess the
be shown to havealikely
prospect of success, it is not
prima facie vexatious to put
oneself in a position to fund
litigation from one's capital
assets if there is just no other
way to do it.

app

2010

Lane v. Lang
[2010] M.J. No.
232 (QB)

Whether an order for partition @
sale should be granted for a
recreational dwelling cottage
(not family home) jointly owned
by a husband and wife.

Order for sale granted

When considering an applicatid
for partition or sale, the court's
discretionis to be exercised in g
judicial manner and governed K
well-defined overriding
principles. The starting place in
the analysis is that, generally
speaking, an applicant is entitle
to an order for partition or sale.
To defeat that prima facie
entittementa respondent must
show that, in the particular
circumstances of his/her case,
the order sought would be
oppressive or vexatious or that
the applicant did not come to
court with clean hands. Neither
personal inconvenience nor
hardship is enough. The casavl
establishes as well that a judge
who hears an application for
partition or sale has a wide
discretion to refuse or grant su
equitable remedies.

To find that the applicant's
conduct is sufficiently
oppressive or vexatious to
deprive him of his priméacie
right to an order for sale, or tha
he does not come to court with
clean hands, his conduct must
fairly egregious.
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2011

Moss Estate v.
Moss,[2011] M.J.
No. 198 (QB)

Whether the applicant trustee i
bankruptcy was a person
interested in the subgt property
under s. 20 oTheLaw of
Property Act

Court exercised discretion
pursuant to Queen's Bench Ru
38.09(b) and ordered that the
matter proceed to trial in order
to determine (1) whether the
applicant was a person
interested in the subjeptoperty
by virtue of the Certificate of
Decision, or otherwise, and if
so, what the nature and value ¢
that interest is; (2) Whethane
of the respondentsad any
interest in the subject property,
and if so, what the nature and
value of thainterest is; and (3)
whether a sale of the subject
property should be ordered
pursuant to s. 20 of The Law of
Property Act.

If the applicant is a person
interested in the subject proper
as contemplated by subsection
20(1), the court must consider
whether the sale would be "mor
advantageous to the parties
interested”. This can only occu
if the parties and their interests
are known.

2012

Chevalier v.
Chevalier [2012]
M.J. No. 260 (QB)

Whether partition or sale shoul
be granted.

Order for salegranted.In these
circumstances the land cannot
be reasonably partitioned.
Moreover, the sale of the land
will be more advantageous to
the parties.

1. The applicant has a prima
facie right to an order for
partition or sale;

2. This right may be denied by
the exercise of the court's
discretion although this
discretion is a judicial one, to b
exercised according to certain
rules;

3. The application may be
denied by the court if the
application itself is vexatious of
if the effect of the order would
be oppessive to the party
resisting: mere hardship or
inconvenience to the rssing
partyis insufficient; and
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4. As the relief sought is
equitable in nature the
application may also be denied
by the court in its discretion if
the applicant does not come to
court with clean hands.

Where the prima facie right of
the applicant does not stumble
on any of the potential
discretionary "barriers" of
vexation, oppression or unclea
hands, the question still remain
as to whether the court should
order partition of théand in
some fashion as between joint
tenants or alternatively that the
land be soldThe decision at thig
stage is an exercise in discretiq
to be exercised judicially in the
context of the particular facts
and circumstances of each cas|
The legislatue has provided
additional guidance to the cour
as to the manner in which the
discretion is to be exercised,
namely:

1. The discretion should favour
sale if the sale is considered by
the court to be more

advantageous to the parties
interested: s. 20(1).B.A.; and

2. Where the owners of the lan
are husband and wife and the
land cannot reasonably be
partitioned, sale in lieu of
partition should be ordered: s.
19(2)(b) L.P.A.

If the evidence reliably points t(
a way in which the court could
equally and dirly partition and
divide the property between
these joint owners, the court
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would, in the absence of
important countervailing
evidence, be remiss if it did not
grant an order for partition.

2013

Lotz v. Lotz[2013]
M.J. No. 27 (QB)

Whether to sevehe partition or
sale issue from the other issue
that exist between the parties,
and, i f soé

Partition or sale issue is
severed.

Whether partition or sale shoul
be granted.

Order for sale granted.

Whether to grant severance is
matter of discretionywhich is to
be exercised judicially having
regard to the unique facts of
each individual case.

When considering an applicatid
for partition or sale, the court's
discretion is to be exercised in
judicial manner and governed K
well-defined overriding
principles. The starting place in
the analysis is that, generally
speaking, an applicant is entitlg
to an order for partition or sale.
To defeat that prima facie
entitlement, a respondent must
show that, in the particular
circumstances of his/her case,
theorder sought would be
oppressive or vexatious or that
the applicant did not come to
court with clean hands. Neither
personal inconvenience nor
hardship is enough. The case |
establishes as well that a judge
who hears an application for
partition or saldas a wide
discretion to refuse or grant su
equitable remedies.

To find that a
sufficiently oppressive or
vexatious to deprive him of his
prima facie right to an order for
sale, or that he does not come
court with clean hands, $i
conduct must be fairly
egregious.
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A husband's occasional tardine
in making child and spousal
support payments isot
sufficient to say that he com®
court withunclean hands.

2013 | Shumilak v. Whether an order should be | Courtreli s on court
Shumilak2013 made for partition or sale of thg explanation of the law of
MBQB 54 (QB) jointly owned property. partition or sale as set out in

Chevalier.
Order granted for sale and for
an accounting of all rental and
farm income and expenses
associated with the property
from the date of the testatrix's
death.
2017 | Mucz v. Popp Whether the applicants should| 1. The applicant has a prima

[2017] M.J. No.
156 (QB), appeal
dismissed, [2018]
M.J. No. 17

be granted an ordéor a sale of
the property which was
transferred to them from the
estate of their mother and in
respect of which all four parties
have an equal and undivided
interest.

Order for sale granted.

facie right to an order for
partition or sale;

2. This right may beenied by
the exercise of the court's
discretion although this
discretion is a judicial one, to b
exercised according to certain
rules;

3. The application may be
denied by the court if the
application itself is vexatious of
if the effect of the order wadd
be oppressive to the party
resisting: mere hardship or
inconvenience to the resisting
party is insufficient; and

4. As the relief sought is
equitable in nature the
application may also be denied
by the court in its discretion if
the applicant does nobme to
court with clean hands.
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2018

Siwak v. Siwak
[2018] M.J. No. 20

(QB)

Is an application for partition or|
salethat ismade after a life
estate has vested determined
upon the same criteria as wher
the parties were both alive?

Yes.

If the Court determines to orde
partition or sale, how is
compensation for the life estate
quantified?

Sale of the property granted,
subject to the husband's life
interest in the property.

Valuation may be established &
using the principles applicaél
to life annuities.

Where an action for partition or
sale involves a lifestate, ss.
23(1) and 2) of TheLaw of
Property Actare engaged and
not s. 19.

Section 23(1) indicates that
"regard shall be had to the
interests of all the partigsvhen
determining if a sale of the
property in question should be
orderedlIt seems thatiat phrase
refers to the actual legal
ownership interests in the
property in question. The value
of the said interest would
necessarily be determined by t
court at the tne of the actual
sale of the property.

Any loss of a spouse's interest
the property would be dealt wit
at the time of the actual sale of
the property as opposed to whg
the decision to order the sale w
being made.

It is useful to consider the law
which has developed in
Manitoba around ss. 19(1) and
(2) of TheLaw of Property Act
concerning partition or sale
applications when making a
determnation involving s. 23(1)
of TheLaw of Property Act
There is no reason to think that
the legislature woulddve
intended different principle®
apply in the court's
determination of whether or nof
to order sale of a property (with
or without homestead rights or
life estate interests engaged).
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The Court relies on the
explanation of the law of
partition or sale in Manitoba
outlined inDickson Simcoff,
Chupryk v. Haykowski,
Woloshyn, Collins (Keith G.),
Steele, WageneandThome.

The number of cases in which
order of partition or sale has
been dismissed in Manitoba for
reasons of oppression is quite
small in comparison to those in
which the order was granted.
Each case is fact specific, but
most tend to favour the prima
facie right of the applicant to
partition and sale unlesunusual
circumstances existJnusual
circumstances generally involv
hardship to a spouse with
dependent children who will be
displaced or financially affectie
by a move to a new residence.

Citing Chevalier,the court also
holds that the decision of
whether the Courtt®uld order
partition of the land in some
fashion, or alternatively, that th
land be sold, is another exercis
in discretion, to be exercised
judicially in the context of the
particular facts and
circumstances of each case.

The legislature has
providedadditional guidance to
the courts as to the manner in
which the discretion is to be
exercised, namely:

1. The discretion should favour
sale if the sale is considered by
the court to be more
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advantageous to the parties
interested; and

2. Where the ownersf the land
are husband and wife and the
land cannot reasonably be
partitioned, sale in lieu of
partition should be ordered.

It would be a rare case where g
life tenant would be compelled
to suffer partition or sale agains
his wishes, and that discratido
order a sale should be exercise
cautiously.

Manitoba case law has
consistently demonstrated that
the party resisting an order for
partition and sale faces a high
threshold in demonstrating to tf
court why the applicant's pran
facie right shoulde denied.

2019

Siwak v. Siwak,
[2019] M.J. No.
145 (CA)

Whether the trial judge erred in
dispensing with the husband's
consent to the sale of the-co
owned property pursuant to s. |
of The Law of Property Act,
CCSM c L90.

The trial judge did not err.

Whether the trial judge erred in
presuming that the estate had :
prima facie right to the partition
or sale of the cowned property
without the husband's consent.

The trial judge did not err.

According to the Schedule of
Definitions to thenterpretation
Act, CCSM c 180, the definition
of "persori in section 20(1) of
ThelLaw of Property Act
“includes ... the heirs, executor
administrators or other legal
representatives of a person".

As part of an order for partition
or sale of a hmestead under
section 19(1) offheLaw of
Property Act a court can grant
the partition or sale without the
consent of any party to the
action and without the consent
of any party's spouse or
commonlaw partner under the
Homestead Actlhis authority is
provided in sedbn 19(2) ofThe
Law of Property Act.
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Thus, while the estate could
have applied to dispense with
the husband's consent to the
dispositionof the homestead
under sectiorl0 of the
Homestead Acthat separate
application was not necessary
the court also had authority to
dispense with his consent unde
section 19(2) ofrheLaw of
Property Actand to determine
and order compensation
regarding those rights pursuant
to section 24 oTheLaw of
Property Act.

2019

Mireault v.
Podolsky[2019]
M.J. No. 55 (QB)

Whether an appeal ought to be|
granted from the order of the
Master which required the sale
of one parcel of land as oppose
to all three parcels which were
the subject of the application.

Appeal allowedAll three
parcels ordered to be sold.

1. The applicant has a prima
facie right to an order for
partition or sale;

2. This right may be denied by
the exercise of the court's
discretion although this
discretion is a judicial one, to b
exercised accordingtcertain
rules;

3. The application may be
denied by the court if the
application itself is vexatious of
if the effect of the order would
be oppressive to the party
resisting: mere hardship or
inconvenience to the

resisting party is insufficient;
and

4. As the relief sought is
equitable in nature the
application may ats be denied
by the court in itgliscretion if
the applicant does nobme to
court with clean hands.
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2019

Temple v. Nelson,
[2019] M.J. No.
198 (QB)

Whether an order ought to be
granted or the sale of the jointly
owned family home.

Finding that the best interests ¢
the children would be served by
granting the exclusive right to
occupy the home to the
petitioner for the foreseeable
future, court did not grant an
order for sale. Howevert
indicated that a new applicatior
may be brought to the court an
time after two years from the
date of this decision.

Normally, where the parties
approach the court with clean
hands, the court will not
interfere with one party's right t
realize ortheir equity.However,
where there is a request for a
postponement of sale and
exclusive occupancy of the
home by a party, a more detail
inquiry is required.

2020

Desrochers v.
Desrochers[2020]
M.J. No. 241 (QB)

Whether an order for sale or ar
order for partition ought to be
granted for three parcels of lan
shared by husband and wife ag
tenants in common.

This is not an appropriate case
for partition, but it is an
appropriate case for sale.

CitesChevalier,which cites
Dickson,to outline the major
principles relating to partition
and sale in MB case law.

If the evidence reliably points t(
a way in which the court could
equally and fairly partition and
divide the property between joi
owners, the court wod] in the
absence of important
countervailing evidence, be
remiss if it did not grant an orde
for partition. However, partition
often represents enormous
practical difficulty and therefore
although the application is still
preferred, more often than not,
the result is one of sale and no
partition.

The function of the court under
an order for partition and/or sal
is not to make a redistribution ¢
property, no matter how fair an
equitable it may appear. Both o
the parties has a oimalf
common interesn all of the
land. The Act does not grant th
court the jurisdiction to impose
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an ownership structure which
differs from the ownership
interest reflected in the title.
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APPENDIX E: JOHN IRVINE, A HOUSE DIVIDED: ACCESS TO PARTITION
AND SALE UNDER THE LAWS OF ONTARIO AND MANITOBA (2011) 35
MAN. L.J. 217, PP. 228-248.

IV. TAKING STOCK: THE LEGAL LANDSCAPE CIRCA 1880

If we now return to the point at which our historical account was interrupted

by the foregoing digression, we find ourselves in the year 1880, or thereabouts.
Both Ontario and Manitoba have their own, recently overhauled or recently
enacted partition statutes, apparently “Canadian made” and very similar in their
wording; small wonder, for the Manitoba Partition Act is largely and avowedly
copied from its Ontario counterpart. Both statutes confer jurisdiction to order
either partition, or sale in lieu thereof, with subsequent division of the proceeds.

52
53
54
55
56
57
58

(1965), 51 DLR (2d) 361, 51 WWR 549 (Man CA).

Supra note 48.

(1965), 54 DLR (2d) 435, 54 WWR 218, (Man (QB) Wilson J.

[1977] 2 WWR 497, 30 RFL 342, (Man CA).

Supra note 49.

Such a list, indeed, is provided for us by Wilson ] in Fetterly v Fetterly, supra note 54 at 221.
Supra note 4 at 20(1).
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Both adopt the strategy of defining the incidence of these remedies by setting out,
in separate, crucial sections, who may petition for partition or sale; and who may
be compelled to undergo or “suffer” those processes, whether they like it or not.
While it is true that the Ontario law has (very recently} made these avenues of
redress discretionary, while Manitoba has yet to make that change, the critical
provisions are almost as like as two peas in a pod; both ascribing locus standi for
seeking partition to “any party interested” in the affected land, and decreeing that
“all parties interested in, to or out of” that land may be compelled to undergo
partition. A number of inquiries and observations suggest themselves.

First, where does this format, and its curious language, both in the Ontario
and Manitoba statutes and their successors, come from? In Manitoba, at the time
of which we are now speaking, the answer is easy enough. The “any person
interested” phraseology is right there in the Partition Act, 1878% the province’s
very first “locally-produced” legislation on the subject. This phrasing (in s 5) is
drawn directly from the then-current provision in Ontario,” reenacting with
minor semantic corrections the Partition Act of 1869.%' But that is not the end of
the matter. If we go back into the Ontario legislation prior to 1869, the track
becomes fainter and muddier. The Partition Act of 1859% says that partition may
be sought by “Any joint tenant, tenant in common, or co-patcenet’, and later
observes that upon an intestacy “Any one or more persons entitled to a share or
interest in ... land and the immediate possession thereof” may seek such partition
or sale.” Whatever problems of interpretation this rambling provision may
suggest, there is nothing in it to dictate that the sole owner of an undivided estate
in land may seek partition; and certainly nothing to encourage belief that a
remainderperson or anyone else lacking immediate possessory rights might do so.
The 1859 provision is modelled in turn on s 2 of the 1857 Rights of Primogeniture
Amendment Act® which is equally “difficult”.

Alas, the difficulty does not end there. In the Ontario case of Murcar v
Bolton®* discussed later in this paper, Armour J (as he then was), in his dissenting
judgment, declares & propos of nothing in particular that the 1857 Act of Upper
Canada,® which as noted above was shortly to be incorporated in the Partition Act
in the Consolidated Statutes of 1859,°¢ was “largely transcribed” from the

59
60

Supra note 30.

Supra note 36 at s 8.

SO 1869, ¢ 33, 5 6.

82 SC 1859 (22 Vicr), c 86, s 6.
8 $C 1857 20 Vict ¢ 65.

6 (1884), 5 OR 164 [Murcar.
8 SC 1857 (20 Vict) ¢ 65.

% CSC 1859 (22 Vicy), ¢ 86.
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Partition Act of the State of New York;*” and that the decision of the Court of
Appeals of New York in Blakeley v Calder® may cast further light on its meaning. If
this American statute indeed tepresents the true Urschrift or inspiration of the
later Ontario partition statutes (and by extension, those of Manitoba too), it
deserves, surely, the closest attention. But I regret to report that examination of
the New York revised statute discloses no evidence of anything that could be
called “transcription”, nor any congruencies of language which suggest anything
more than coincidental (and not particularly intimate) similarities of expression.
Nor does Blakeley (casually mentioned again in the much later Manitoban case of
Chupryk v Haykowski)® help our understanding much. Rather than protract this
digression further, and endanger the cogency of the main argument, I have
adopted instead the strategy favoured in American law journals, and consigned
the whole issue to an enormous footnote.”

Another general observation which might well have been made in or around
1880, would be along these lines: with respect to partition or sale, Ontario and
Manitoba now have almost identical statutes, and each province offers a judicial
power of ordering sale of the real estate, if a sufficiently interested party asks for
such a measure to be directed. That, contemporaries might have said, makes two
co-existing statutes on the books in our respective provinces, enabling such forced

67 2 RS, title 3, pp 315 ff.
68 15 NY 623, 1 EP Smith 617, (1857) [Blakeley]

% (1980), 110 DLR (3d) 108, 3 Man R (2d) 216, [1980] 4 WWR 534 [Chupnk].

™ Volume 11 of the Revised Statutes of New York represents part of a more general programme of

codification, ambitious in scope, enacted by that state during the years 1827-8. Title 3,
addressing “The Partition of Lands owned by Several Persons”, is lengthy, elaborate and
meticulous. It may very well have been used as a source of ideas for Ontario’s statute of 1857, but
it was nothing more - certainly it was not “transcribed”, and the key provision (s 1), governing
“Who may apply” [for partition] and to what courts, is explicit in confining that entitlement (a)
to joint tenants or tenants in common; and (b) to persons who as such are “in possession of any
lands, tenements or hereditaments”. There is no use of the Ontario (or Manitoba) phraseology
which speaks of applications by “any person interested” in the land, and nothing to encourage so
expansive an interpretation. Recorded cases upon the statute, such as Broumell v Brounell, 19
Wend 367, (1838 SCNY), show partition being refused, in deference to the statute, to persons
who cannot show a right to immediate possession. As for the case of Blakeley v Calder, supra note
68, on which Armour ] seems to rely in Murcar to support his position, it may be noted that [i]
he relies solely upon the opinion on this issue of Denio CJ, who found himself in a minority on
this particular point; {ii] Denio CJ's thesis was founded upon a heterodox theory of possession,
which would accord possessory rights to any vested remainderperson; and [iii] the entire
discussion was obiter, the whole Court of Appeals concurring in a ratio decidendi which declared
that if an order of sale had been made, at the suit of a remainderperson, then whether that order
was supportable in law or not, its very existence would give a good title to the purchaser at such a
sale, who could not, therefore, properly refuse to complete his purchase. All in all, Blakeley
represents a frail support for the dissenting opinion of Armour ] in Murcar, and none for the
Manitoba Court of Appeal’s judgment in Chupryk v Haykowski, extensively discussed hereafter. In
short the “New York connection” is a classic red herring.
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sales on the application of people sharing the real estate. Two?! Yes, for long
before any Canadian partition statute was ever enacted, there had been Settled
Estates legislation to be taken into account. A strange little procession of these
statutes under a variety of titles and gradually expanding in scope, may be traced
in the English statute book from the early 1800s onwards, and all had the same
basic function. They were designed to enable the holders for the time being of
limited interests in land (almost invariably life tenants) to deal with the fee simple
title to the land (which ex hypothesi they lacked) in such a way as to “bind the
remainderman”, and “saddle” him with the results of such transaction - which
might, for example, be a lease of the land for a term of years, or an outright sale of
the fee simple title. In cases where these Settled Estates Acts applied, the
remainderman might find himself “stuck”, after the life tenant’s death, with
whatever was left of a lease granted to a third party by the lamented life tenant; or,
in a more extreme case, made to content himself with money in lieu of the
landholding he had hoped for, in consequence of the life tenant having sold the
land with the permission of the Court under the Settled Estates Act.

The powers of sale and other powers of disposition conferred by Settled Estates
Acts - some of which still exist in Canada - were always made available to the
current life tenant, and no-one else: and it would (usually subject to judicial
approval) avail him against his remainderperson or reversioner. In other words,
they were designed to operate between and affect the rights of persons “sharing”
the land by way of temporally consecutive estates - not, like Partition Act powers of
sale as traditionally understood, between persons simultaneously sharing, spatially,
a single estate.

A lawyer of the 1880's would have well understood this divergence of
functions between Partition Statutes and Settled Estates enactments: and might
lightly dismiss any suggestion that any confusion of their functions, or any
usurpation, by the Partition Act powers of sale, of the functions of Settled Estates
Act, was seriously in prospect.

Yet it is my contention in this paper that this confusion or “slippage” of
functions is precisely what threatened to happen in Ontario in the late Victorian
period, and ultimately has happened, more recently, here in Manitoba;™ and the
consequences are with us still.

The reason for this confusion is not just that lawyers have at various times
“taken their eyes off the ball”, or exploited judicial inattention for their clients’
ends. Rather it lies in the extraordinarily broad language used in the key
provisions of both the Ontario statutes and Manitoba's {right from the original

" The “make-off” point for this faux pas, as [ see ir, is the judgment of the Manitoba Court of

Appeal in Chupryk v Haykowski, and the story is more fully recounted in my earlier note in this
journal, “Unsettled Estates: Manitoba’s Forgotten Statute” etc.
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1878 version). Just look again, if you will, at the key words of the current (2011)
Ontario and Manitoba statutes, as set out above in section II.

Taking, for the sake of argument, ss 19(1) and 20(1) of Manitoba's current
partition-and-sale provisions, as thete set out; and taking their language at face
value - especially those “all” or “any persons interested” phrases, is it unduly
fanciful, or at all cynical, to suggest that informally expressed they should be
construed as “Anyone with any interest whatever in land, great or small,
undivided or partial, in possession or in remainder, and whether or not
amounting to a freehold estate in the land, may seek partition or sale and, subject
to the discretion of the Court, succeed in that application against anyone else who
may claim any “interest” in that land as defined just as compendiously”?

If that is the law, then those who advocate it should realize that no-one
(except a sole holder of a fully vested fee simple absolute in possession) can ever
claim to enjoy any interest in land in Manitoba that is not subject to partition or
conversion into money at any time, at the suit of any other person who can point
to his or her entitlement to some other interest, however trivial, in that same
property. In the last analysis, under such a regime, only the discretion of the
judiciary keeps the sword of Damocles suspended in the air. Can it really be that
this was the intention of the Ontario and Manitoba legislatures? Yet this is the
inescapable result of adopting what I shall call the “plain meaning” perspective
upon the extremely expansive wording of the “entitlement to sue” provisions of
the partition and sale statutes of both provinces.

Against that (to some, alarming) approach, one might argue for what I shall
call the “essentialist or historical” perspective. Instead of taking the stark language
of the statute at face value, this approach construes it in light of the historical
background against which the statutes were composed, and accords to certain of
its words - the word “partition” in particular - a specific and technical meaning
which, it is inferred, has so long been associated with that expression as to become
part of its essential or “core” meaning. On this view, the remedy of partition
means not, as the uninitiated might suppose, just a spatial division or parcelling
out of land between two ot more people. It means a remedy sought by one
petson, presently sharing possession of an interest in that land with another, who
is the defendant. On this view, in its most uncompromising formulation,
partition (or sale in lieu thereof) can only be sought by one who is presently in
occupation of the realty, or is at least entitled to such immediate possession of it,
as a joint tenant or tenant in common with the person who now opposes him.

A less dogmatic version of this approach would not insist that the claimant be
a joint tenant or tenant in common, but would insist at least that the claimant
show an immediate possessory right, in some capacity.
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V. SO WHAT 1S THE LAW?

Before expressing any concluded opinion as to which of these two (or three?)
divergent perspectives is correct, it might be wise to ask ourselves a few hard
questions.

Can the wording of the Manitoba and Ontario statutes now under scrutiny
possibly be taken to “mean just about what it says”? If it does, it represents a
dramatic deparrure, first, from the position generally prevailing, to this day, in the
rest of Canada; and secondly, from the law as anciently developed in England,
and universally applied in the common law world in the days before these statutes
were enacted. Both these assertions on my part may seem to call for explanation
and justification, which I shall now attempt.

As to the former proposition, I shall simply cite the summary given by
Professor Bora Laskin (as he then was) in the 1964 edition of his text “Cases and
Notes in Land Law™”:

It has been held that an applicant for partition under the general run of legislation in the
common law provinces must have an estate in possession or have the immediate right to its
possession; hence a registered judgment creditor of a joint tenant has no standing to seek
partition (see Morrow v Eakin [1953] 2 DLR 593, 8 WWR (NS) 548 (BC)), nor has a
claimant of a legacy charged on land (see Re Fidler and Seaman, [1948] 2 DLR 771, (1948}
OWN 454), nor has a widow who is entitled to dower out of the land held in co-tenancy
(see Morison v Morison (1917), 39 OLR 163, 34 DLR 677 (App Div)), nor has a mortgagee
of a co-tenant who is still in possession (see Mulligan v Hendershott (1896), 17 PR 227 (Ont))
In so far as partition legislation in Canada may be invoked only by persons in possession or
entitled to immediate possession, neither reversioners nor remaindermen who are co-
owners of such interests may seek partition either against an existing tenant for life, in any
event because there is no co-tenancy with a life tenant (see Murcar v Bolton (1884), 5 OR
164) or as against each other (see Morison v Morison, supra), even though there is no
intention to disturb an existing life tenant (see Bunting v Servos [1931] OR 409, [1931] 4
DLR 167 (CA)"

As to my second assertion, that the traditional stance of the whole law, prior
to these statutes, is seemingly challenged by the language of the modern Ontario
and Manitoba statutes, | must say a little more.

Whatever may have been its other shortcomings, the old writ de partitione
facienda was admirably clear as to its function and range of application. As Sir
Edward Coke put it “It is to be observed that the words of the writ de partitione
facienda be “quod cum eadem A et B insimul et pro indiviso teneant tres acras &”;7 this
meant, he explained, that to claim partition, one must be (a) a tenant in

" Bora Laskin (as he then was), Cases and Notes in Land Law, rev ed (Toronto: University of
Toronto Press, 1964) at 402 [emphasis added]. We shall look at some of the cases cited inter alia
later. The phrases emphasized by me show the acuteness with which the learned author
deliberately accommodates and reserves comment on the Manitoba and Ontario positions.

73

Coke on Littleton, supra note 7, Co Lire Lib 2 167.
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possession of a freehold estate, and (b) be sharing that estate simultaneously
(“insimul”) with the other coowner or coowners. It is clear that this
understanding, familiar to Littleton in 1481, had by Coke’s day been challenged,
unsuccessfully but with sufficient frequency to generate and define a recognized
plea of “non tenet insimul”, when, for example, a sole estate holder, or the holder(s)
of an estate not yet in possession, sought an order of partition. As we shall see
later, this plea - and the very conception of partition which it embodies - seem in
some way to have faded from the collective memory of the profession in
subsequent centuries and in some jurisdictions, and this had given rise - and still
gives rise - to doctrinal confusion when disputants who are not currently in
possession, and/or are not sharing such possession simultaneously, seek to invoke
the statutory remedies of partition or sale. The reasons for this error - if it be such
- probably relate (a) to the universal decline or de-formalization of the strict arts
of pleading; (b) the often imprecise, even nebulous language of “modern”
partition statutes; and (c) a felt need to challenge the ancient limits of the
partition concept, in light of the protracted absence of what we would nowadays
call “Settled Estates” or “Settled Land” legislation, adequate to deal with the
dissatisfaction of consecutive (as distinct from concurrent) estate holders.

So we see that in England, as late as 1869, tenants in common of a
reversionaty interest, not yet in possession, were told by Lord Romilly MR that
they lacked status to seek partition or sale.™ As Mr. Jessel (as he then was) put it in
argument, “At law only a tenant in possession of the frechold could sue out a writ
of partition; and equity follows the law in this respect.” And this was emphatically
endorsed on appeal,”” where Lord Hatherley LC reminded the profession of “the
ordinary rule that the Court will not allow a partition suit to be maintained by a
reversionet. This rule is not merely technical, but is founded on good sense in not
allowing the reversioner to disturb the existing state of things.”™®

Other cases, illustrative of the “old” law’s insistence that a petitioner for
partition or sale be able to show an interest “in possession”, might easily be cited.
In the English case of Dodd v Cattell,”” the reversioner upon a lease with nearly
1000 years left to run should not have been surprised that Warrington ] declined

™ Evans v Bagshaw, (1869) LR 8 Eq 469.

> Eyans v Bagshaw, (1870) LR Ch App 340.

" Ibid at 341. As Mr W R Pepler points out in his valuable article “Partition ~ A Survey of the Law

in Alberta” (1977) 15 Alta LR 1 at 4, Meredith CJCP was to make the same point some years
later in Momison v Momison (1917), 39 OLR 163 at 173, 34 DLR 677 at 684, (Ont CA),
explaining “Partition is a remedy only available to those who need it.” “In other words”, Pepler
explains at 4, “those in possession.” Yet in Canada, there are cases, as we shall see presently,
where in supposed reliance on provincial statutes, this rule has been challenged (see Murcar v
Bolton, supra note 64): or flatly disregarded (see Chupryk v Haykowski, supra note 69, and Aho v
Kelley (1998), 57 BCLR (3d) 369, 24 ETR (2d) 156, (BCSC).

T [1914]2Ch 1.
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her invitation to order partition or sale.” Mortgagees of shares however, have on
occasion been acknowledged to have a right to seek partition or sale, provided
that they first acquire, by foreclosure or otherwise, the right to immediate
possession of the land.” Similarly, in some jurisdictions it has been held that
judgment creditors may seek partition if, and only if, their efforts to realize upon
the judgment debt have reached the point where possession of the debtor’s share
has been gained.® Other potentially contentious factsituations might easily be
imagined. Bur all discussion in this area is potentially confounded by a number of
variables - as to the question of whether the plaintiffs’ right to immediate
possession is an indispensable prerequisite, the Canadian Law is almost®
uniform. But as to whether the claimant must also be a co-owner, in the sense of
sharing “insimul” the estate to be divided or sold, the picture is confused by
differences between the statutes of various jurisdictions. And often too, as in cases
advanced by persons seeking orders of sale to realize upon their as yet inchoate
dower rights, the answer may of course be determined not by the partition
legislation of the province, but rather by the particular directions of its dower or
homestead legislation.”

Returning once more to the wording of the Ontario and Manitoba statutes, it
must be acknowledged once again that their expansive and imprecise wording;
and in particular their failure to define who is a “person interested in land"® have
created that dichotomy of views, or antithesis of perspective, as to how the statutes
of these two provinces should properly be construed and applied. Those
contflicting perspectives, the “plain meaning” approach, and the “essentialist”
approach, must now be examined in the context of the reported caselaw over the
years.

VI. CONFRONTING THE CASE-LAW

It may perhaps be thought remarkable that so stark a difference of
perspectives, on so fundamental an issue, would for decades remain unresolved
and indeed unaddressed by the courts of Canada’s most populous province. Yet
really we should not be surprised, for, then as now, the great majority of partition

8 . . . .
7 Though he also refused her application because she was neither joint-tenant, tenant-incommon,

nNOr coparcener.,
™ Fallv Elkins (1861), 9 WR 861.

8 Re Craig(1929), 1 DLR 142 (Ont SC).

81 The most blatant coneradiction of it lies, unfortunately, in the leading Manitoba case of Chupryk

v Haykowski, extensively discussed later in this paper.

8 A particularly valuable analysis of who may demand partition generally, which illustrates all these

variables in play (and just about every imaginable factsituation) is to be found in Pepler, supra
note 76, at pp 4-8 inclusive.

8 Supra note 34 at s 20(1), and note 35 ac s 3(1).
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