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INVITATION TO COMMENT

Comments on this Discussion Paper should reach the Manitoba Law Reform Commission
(“MLRC”) by April 25,2014.

This Discussion Paper identifies 18 Issues for Discussion relevant to the reform of Manitoba’s
environmental assessment and licensing regime. The Issues for Discussion are phrased as open-
ended questions for your consideration, and the MLRC invites you to describe how reform might
affect your participation in Manitoba’s environmental assessment process. The MLRC will
consider all comments when developing its final recommendations.

The MLRC encourages you to provide your thoughts, comments and suggestions concerning the
reform of Manitoba’s environmental assessment and licensing regime. Please refer to the Issues
for Discussion identified in this Paper, and any other matters you think should be addressed.
Please submit your comments in writing by email, fax or regular mail to:

Manitoba Law Reform Commission Phone: (204) 945-2896

432-405 Broadway Fax: (204) 948-2184

Winnipeg, Manitoba E-mail: mail@manitobalawreform.ca
R3C 3L6

The MLRC assumes that written comments are not confidential. You may submit anonymous
written comments, or you may identify yourself but request that your comments be treated
confidentially. If you do not comment anonymously, or request confidentiality, MLRC may
quote from or refer to your comments in its Report for Consultation or Final Report.
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EXECUTIVE SUMMARY

In November 2012, at the suggestion of the Public Interest Law Centre, the Manitoba Law
Reform Commission began a project to study the provincial environmental assessment and
licensing regime and make recommendations for its reform.

Environmental assessment engages important economic, social and environmental interests and
is considered a critical tool in the pursuit of sustainable development. Manitoba’s system for
environmental assessment is found in The Environment Act and many of its core provisions
date from 1988. Reform may now be appropriate to account for changing technologies and
approaches to environmental assessment. The recently enacted Canadian Environmental
Assessment Act 2012 may limit the reach of federal environmental assessment, underscoring
the need for a comprehensive and effective provincial system.

Environmental assessment reform initiatives typically focus on a system’s effectiveness and
efficiency, and these concerns underlie this project as well. The objective of this Discussion
Paper is to develop proposals for reform that enhance certainty, transparency and flexibility in
Manitoba’s environmental assessment regime.

There are seven chapters in this Discussion Paper:

Chapter 1: Introduction provides a background on environmental assessment and identifies the
need and objectives for reform.

Chapter 2: An Overview of Manitoba’s Environmental Assessment Process provides a high level
overview of the following steps in Manitoba’s environmental assessment process: triggering,
screening, scoping, impact assessment, review of environmental assessment reports, decision-
making, appeals and judicial review, and post-licensing follow-up.

Chapter 3: Environmental Assessment and Sustainable Development examines the connection
between environmental assessment and principles of sustainable development. It also questions
how the need for, and alternatives to, a proposed development should be addressed in the
legislative framework.

Chapter 4: Cumulative Effects and Strategic Environmental Assessment explores practical ways
to support cumulative effects assessment within Manitoba’s regime. These include increased
ministerial authority in respect of strategic environmental assessment, the development of a
repository of cumulative environmental information, and guidelines around the collection and
presentation of data.

Chapter 5: Public Participation identifies possible areas for reform in connection with the
timing and mechanisms of public participation, engagement with First Nations and other
Aboriginal groups, and the role of the Clean Environment Commission as a venue for public
participation.

Discussion Paper: Manitoba’s Environmental Assessment and Licensing Regime



Chapter 6: Balancing Certainty and Flexibility examines the challenge of achieving an
appropriate balance of certainty and flexibility in the environmental assessment framework.
The chapter focuses on three main issues: legislative support for environmental assessment,
significance determinations, and written reasons for decision.

Chapter 7: Specific Procedural Steps applies the themes outlined in earlier chapters to specific
procedural steps in Manitoba’s environmental assessment process: triggering, screening and
scoping, statutory appeals, and compliance and enforcement.

The Paper identifies 18 Issues for Discussion, appearing throughout the text and listed for
convenience at Appendix A.
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CHAPTER 1: INTRODUCTION

Environmental assessment is the process by which environmental considerations are factored
into development approval decisions. It was first introduced in 1970 with the enactment of the
U.S. National Environmental Policy Act. Since then, over 100 countries and international aid
and financial agencies have adopted formal environmental assessment procedures.! Engaging
important economic, social and environmental interests, environmental assessment has attracted
the attention of policy-makers and law reformers for close to 50 years.

In Manitoba, environmental assessment evolved from statutory pollution control mechanisms
that have been in place, in some form, since the early 20" century. In 1976, Manitoba’s cabinet
approved a policy for the establishment of an environmental assessment and review process for
all proposed provincial projects that may significantly affect the environment as a result of air,
water and soil contamination. With the enactment of The Environment Act (the “Act”) in 1988,
environmental assessment became a legislated requirement for certain types of development.

A. The Need for Reform

The 1988 Act was ahead of its time in many ways. Its contemplation of social and economic
effects, focus on environmental protection and goal of conserving resources for future
generations were novel and progressive. The Act uniquely provides for a comprehensive
assessment and licensing process, and its provisions for public participation remain a model
for many jurisdictions.

The Act has been amended several times since 1988, but its core provisions for environmental
assessment have not changed. Reform may now be appropriate to account for changing attitudes
about the role of environmental assessment and technological advances.

Recent amendments to the federal environmental assessment legislation provide an additional
impetus for reform. Changes include the elimination of certain process options and new
triggering, screening and scoping procedures. The Canadian Environmental Assessment Act,
2012 is new legislation and not yet fully tested, but some experts predict fewer environmental
assessments with a more limited scope under the new federal scheme.? This underscores the need
for a comprehensive and effective provincial regime.

This is not the first reform initiative to consider Manitoba’s environmental assessment process.
The Commission is indebted to the Report on the Consultation of Sustainable Development
Implementation (*“COSDI”), and to the Department of Conservation and Water Stewardship,
which publicly explored possibilities for reform in its 2001 paper, Building a Sustainable
Future.® This Discussion Paper builds on many of the ideas expressed in these earlier initiatives.
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B. Objectives for Reform

In light of the Commission’s statutory mandate to improve the law and administration of
justice in Manitoba, this project’s focus is on changes to the legislation, regulations and policy
framework for environmental assessment and licensing in this province. Methodological,
operational and technical considerations are generally beyond the project’s scope.

Several past studies have evaluated environmental assessment systems for their effectiveness and
efficiency, considerations which inform this project as well. In this context, effectiveness refers
to “whether something works as intended and meets the purpose for which it is designed.”

A well-designed system should also be efficient in terms of costs in time, money and human
resources.’

Consistent with the Commission’s mandate, and bearing in mind the reasons for reform, this
Discussion Paper is focused on developing proposals intended to result in a transparent, certain
and flexible framework for environmental assessment. These reform objectives inform the
analysis in the following ways:

Transparency: This Discussion Paper recognizes the need for clear indicators about how and
why development approval and procedural decisions are made.

Certainty: This Discussion Paper recognizes the need for certainty and clarity in Manitoba’s
environmental assessment and licensing process.

Flexibility: This Discussion Paper recognizes the need for flexibility in the environmental
assessment process. The Act captures a wide range of activities involving complex and often
competing interests. Reform ought to be aimed at achieving levels of assessment appropriate to
the nature, location and circumstances of the proposed development. Flexibility also implies a
variety of legislative, regulatory and policy instruments, all of which have a place in law reform.®

The subject of environmental assessment and licensing is far-reaching, and the Commission has
been selective in its choice of Issues for Discussion. While the Discussion Paper will identify
emerging areas of interest and scholarship, its focus is on those topics for which there is a
sufficient body of knowledge and experience to identify good practice.

C. Structure of this Discussion Paper

The Discussion Paper explores ideas for reform in several key areas, based on a review of good
environmental assessment practices, stakeholders’ views, academic and professional literature,
and contextual factors specific to Manitoba.

There is no single best way to analyze the regulatory framework for environmental assessment.
The Commission approached this project by examining the various steps in Manitoba’s process,
identifying four main themes that influence the framework as a whole, and applying these
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themes to specific procedural aspects of the system. The approach is reflected in the chapters
of the Discussion Paper, as follows:

Chapter 2: An Overview of Manitoba’s Environmental Assessment Process
Chapter 3: Environmental Assessment and Sustainable Development

Chapter 4: Cumulative Effects Assessment and Strategic Environmental Assessment
Chapter 5: Public Participation

Chapter 6: Balancing Certainty and Flexibility

Chapter 7: Specific Procedural Steps

D. Consultation Process

This Discussion Paper identifies 18 Issues for Discussion phrased as open-ended questions.
The Commission will consider all responses in formulating its recommendations. If you have
comments about other relevant matters, please include them in your submission.

Comments on the Discussion Paper may be submitted until April 25, 2014. A Report for
Consultation will be circulated for additional comment before the publication of the
Commission’s Final Report.
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CHAPTER 2: AN OVERVIEW OF MANITOBA’S
ENVIRONMENTAL ASSESSMENT PROCESS

Environmental assessment generally follows a series of distinct, though often overlapping,
procedural steps. This chapter will briefly describe these steps in the context of Manitoba’s
legislative and policy framework.

Triggering

Triggering refers to the mechanism(s) by which activities are brought into the environmental
assessment process. In Manitoba, The Environment Act (“the Act”)’ and the Classes of
Development Regulation® prescribe a list of activities that automatically trigger the
environmental assessment process. Any activity that is consistent with those identified in the
Classes of Development Regulation will be subject to environmental assessment under the Act.
Proponents are required to file a proposal with the Department of Conservation and Water
Stewardship for every development falling within the Classes of Development Regulation.
The proponent must obtain a licence from the director before constructing, altering, operating
or setting a Class 1, 2 or 3 development into operation. Of all proposals filed in Manitoba,
approximately 48% are for Class 1 developments and 51% are for Class 2 developments.
Class 3 developments represent less than 1% of proposals filed.

Screening

Screening refers to the process by which the level of assessment is determined. It is widely
recognized that the breadth and rigour of the environmental assessment process should
correspond to a project’s potential impacts. In Manitoba, the legislative framework contemplates
different levels of assessment depending on the development’s classification as Class 1, 2 or 3 in
the Classes of Development Regulation. In practice, the assessment path is generally determined
with reference to a development’s particular characteristics.

Scoping

Scoping is the process of identifying the major issues associated with a proposed development
and determining procedural and informational requirements for environmental assessment.
Manitoba’s Act requires the director or minister to determine the form of assessment, and
permits the director or minister to request additional information, issue guidelines for further
studies, or require an environmental assessment report.

For the large majority of Manitoba developments, the licensing decision is made on the basis of
the Environment Act proposal (“EAP”). In these cases, the scope of environmental assessment is
generally determined before the EAP is filed, with reference to the informational requirements in
the Licensing Procedures Regulation.” The EAP may then be adjusted as a result of public and
Technical Advisory Committee (“TAC”) input.
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For more complex developments, the director or minister may require a detailed environmental
assessment report, often described as an environmental impact statement (“EIS”). The Act
authorizes the minister or director to issue guidelines and instructions for the EIS as part of the
scoping process. In practice, proponents often submit their own scoping documents which may
be made available for public comment and are subject to review and modification by the
regulator.™®

Impact Assessment

Impact assessment is the process of identifying and analyzing the potential impacts of a proposed
development and mitigation techniques. The proponent is responsible for impact assessment, and
this analysis is found in either the EAP or the EIS.

Review of the Environmental Assessment Reports

In Manitoba, the director or minister reviews the content of the EAP or EIS before making a
licensing decision, with input from the TAC and the public. The minister can order a public
hearing to review the environmental assessment of any class of development. In such cases,
the Clean Environment Commission conducts public hearings and makes licensing
recommendations to the minister.

Decision-Making

This is the stage at which the decision-making authority approves or rejects a development
proposal. Licensing conditions are imposed on approved developments. In Manitoba, the director
has decision-making authority over Class 1 and 2 developments. The minister makes decisions
for Class 3 developments. The Environment Act allows the minister to exercise the director’s
authority over Class 1 and Class 2 developments where a public hearing has taken or will

take place.

Appeals and Judicial Review

Development approval or rejection decisions are subject to judicial review. Judicial review is
concerned with the procedural legality of the administrative process, and does not typically
address a decision’s merits.

Some environmental assessment decisions are also subject to statutory appeal. In Manitoba, any
person who is affected by the director’s decision may appeal to the minister. The Lieutenant
Governor-in-Council considers appeals from minister’s decisions made under sections 10, 11,
12 or 14(2) of the Act.

Post-Licensing Follow-Up

This is the stage at which developments are supervised to ensure compliance with licensing
terms and conditions. Proponents are generally expected to monitor and manage the
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development’s impacts. Statutory enforcement mechanisms are also relevant to post-licensing
follow-up. The Environment Act contains several provisions relating to compliance and
enforcement, which are examined in chapter 7 of this Discussion Paper.
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CHAPTER 3: ENVIRONMENTAL ASSESSMENT
AND SUSTAINABLE DEVELOPMENT

This chapter first examines the purpose of environmental assessment and the extent to which it
serves as an instrument for sustainability, or sustainable development.' It goes on to question
how an analysis of the need for, and alternatives to, a development should be addressed in the
legislative framework.

A. Sustainable Development and Sustainability Assessment

In its most traditional sense, environmental assessment helps to ensure that environmental
considerations are explicitly addressed and incorporated into the development decision-making
process. Environmental assessment serves to anticipate and avoid, minimize or offset the adverse
effects of a development proposal.

Increasingly, environmental assessment is also seen as a way to advance and promote certain
environmental and social values. Environmental protection, conservation, social equity,
biodiversity and public participation are among the many principles identified as falling within
the scope of environmental assessment. Foremost among these is the concept of sustainability.

The classic definition of sustainable development comes from the 1987 Report of the

World Commission on Environment and Development, Our Common Future: “Sustainable
development is development that meets the needs of the present without compromising the
ability of future generations to meet their own needs.”? Since that time, governments, industries
and non-governmental organizations have embraced the idea of sustainability.

There is now an extensive academic literature on the possibilities of using environmental
assessment as a platform from which to engage in sustainability assessment.** This would
involve a consideration of the environmental, economic and social effects of a proposed
development, and the interaction among these effects. An overall goal of sustainability
assessment, as described in the literature, is to achieve a net contribution to sustainability
with a focus on the public interest.

Contemporary examples of sustainability assessment include recent joint review panels
established under the Canadian Environmental Assessment Act and provincial or territorial
statutes, several of which have adopted a net contribution to sustainability test when analyzing
proposed developments.'® In Alberta, the Natural Resources Conservation Board decides
whether major non-energy natural resources projects are in the public interest, considering
economic, environmental and social effects.”® In England, sustainability appraisals have been
required for all local land use plans since 1999.%

Despite some practical experience, the concept of sustainability assessment remains fluid. There
IS uncertainty around the meaning of sustainability, the relationship between intra-generational
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and inter-generational equity, the preferred frameworks and methodologies for sustainability
assessment, and the principles underlying the trade-offs between environmental, social and
economic interests."’

In the Commission’s view, it is not yet possible to identify a best practice of sustainability
assessment. Moreover, the adoption of a sustainability assessment framework would represent a
significant policy choice, involving new forms of knowledge, different participants and a change
in focus. While the Commission suggests that Manitoba’s policy-makers consider the merits

of sustainability assessment, it is not in a position to make specific recommendations in

this regard.™®

That is not to say that environmental assessment cannot play an important role in promoting
sustainability principles, as discussed in the section below.

B. Sustainability Principles and Environmental Assessment in Manitoba

Manitoba’s Act makes clear that environmental assessment is, at a minimum, a tool for decision-
making and for identifying and mitigating significant adverse impacts. The entire legislative
structure for review and decision-making confirms and supports these roles.

The Act contemplates broader objectives as well. According to section 1(1), the Act’s purpose
IS, “to develop and maintain an environmental protection and management system in Manitoba
which will ensure that the environment is protected and maintained in such a manner as to
sustain a high quality of life, including social and economic development, recreation and leisure
for this and future generations.”

Legislative references to social and economic development, future generations and public
involvement in environmental decision-making all point toward sustainability.

The government of Manitoba has signalled its policy commitment to sustainability with the
enactment of The Sustainable Development Act (“SDA™) in 1997, and more recently in its
Tomorrow Now initiative.”

The purpose of the SDA is to create a framework through which sustainable development will
be implemented in the provincial public sector and promoted in private industry and in society
generally.?

The SDA adopts the Our Common Future definition of sustainable development, and enacts a
number of principles and guidelines to be applied in the pursuit of sustainability.”* Many of these
are relevant to environmental assessment, including the integration of economic, environmental,
social and human health factors in decision-making, stewardship, prevention, and conservation.?
The SDA also emphasizes procedural factors relevant to environmental assessment such as
public participation, access to information and accountability.?*
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It seems only logical that the SDA’s principles and guidelines of sustainable development inform
the conduct of environmental assessment in Manitoba, and be given expression in the Act.

Establishing a legislative connection between environmental assessment and sustainability

is, in itself, straightforward. Some Manitoban natural resources statutes do so by referring to
sustainable development as a statutory objective, and elaborating on the principles and guidelines
provided in the SDA.?

Statutory definitions could also be reviewed to ensure consistency with sustainability objectives.
Definitions of such terms as “adverse effect”, “assessment” and “environment” are integral to
supporting the Act’s purposes. Guidance on the analysis of social and economic effects might

also be required.

A legislative connection between the Act and the SDA would be an important reflection of
Manitoba’s commitment to sustainable development, helping to guide the interpretation of the
Act, and inform the participants’ expectations.

Issue for Discussion

Should The Environment Act be amended to establish more direct links between the
environmental assessment process and principles and guidelines of sustainability provided in
The Sustainable Development Act? Are there particular developments for which sustainability
principles are most relevant? How would this change affect your participation in Manitoba’s
environmental assessment process?

Other statutory changes could also strengthen environmental assessment as a tool for
sustainability, and the SDA’s principles and guidelines inform much of the analysis in the
following chapters. The rest of this chapter concerns a question relevant to both good
environmental practice and the pursuit of sustainable outcomes: how should a consideration
of the need for, and alternatives to, a proposed development be addressed in the legislative
framework?

C. The Need for and Alternatives to the Development

The consideration of the need for, and alternatives to, a proposed development (“NFAT”) seems
to be implied in many of the SDA’s principles and guidelines. Sustainability goals such as
stewardship, conservation and enhancement, for example, are best served by choosing the most
sustainable option from a range of reasonable alternatives.

Much of the environmental assessment literature describes NFAT as a best practice, and the “key
to creative, proactive and decision relevant assessment.”?°
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Most commentators agree that NFAT should ideally occur at a strategic level. This has led to
an extensive literature on the advantages of regional strategic environmental assessment and
strategic environmental assessment, which are examined in more detail in Chapter 4 of this
Discussion Paper.

NFAT is more challenging at an individual development level. Indeed, in many cases, feasible
alternatives will no longer be practically available by the time a project reaches the regulatory
assessment stage.

There are also legitimate questions about whether NFAT is necessary and appropriate for all
proponents and all developments. Public proponents, for example, may be best placed to
articulate the need for the project in broad public interest terms, and to explore a full range
of alternatives.

In Manitoba, the director or minister may require the proponent to identify alternatives to

the proposed development’s processes and locations for Class 2 and 3 developments.?’

The Environment Act Proposal Report Guidelines suggest that an analysis of the need or
rationale for the development, purpose and alternatives ought to form part of an Environment
Act proposal (“EAP”).?® The binding Licensing Procedures Regulation is silent on the
consideration of needs for and alternatives to the development in an EAP.?

Some Canadian jurisdictions specify NFAT as a requirement for all environmental impact
statements.*°

With its inclusion in The Environment Act Proposal Report Guidelines, NFAT seems to be an
informal requirement for at least some developments in Manitoba. The question is whether
NFAT should be formalized in the Act or regulations as a requirement for some or all proposed
developments. There are various legislative approaches available. NFAT may, for example, be a
discretionary requirement for all proposals, mandatory for all proposals with some exceptions,
or mandatory for only some proposals.

NFAT need not be an onerous requirement. The policy context may often assist in articulating
the need for a project and identifying appropriate alternatives, for both private and public
developments. Guidelines could be developed to identify appropriate ranges of alternatives in the
context of particular developments. More extensive use of strategic environmental assessment
would also reduce the burden on individual proponents. In some cases, it may be appropriate to
assign the responsibility of identifying alternatives to a government department or agency with
special expertise in the subject area.*

Greater institutional capacity for NFAT analysis may also be required, particularly in the context
of public hearings.
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Issue for Discussion

Should a consideration of the need for, and alternatives to, a development (“NFAT”) be a
requirement for some or all proposed developments? Are there types of developments for
which NFAT is more or less appropriate? What legislative and policy supports are necessary
for meaningful consideration of the need for, and alternatives to, a development?
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CHAPTER 4: CUMULATIVE EFFECTS AND
STRATEGIC ENVIRONMENTAL ASSESSMENT

The previous chapter examined the connection between environmental assessment and
principles of sustainability. The topics of cumulative effects assessment, strategic environmental
assessment and regional strategic environmental assessment are directly related to sustainability,
as discussed in this chapter.

A. Cumulative Effects Assessment

Cumulative effects are changes to the environment caused by an action in combination with
other past, present and future actions.* The consideration of cumulative effects is central to
environmental assessment as a tool for sustainability,® particularly in areas where multiple
large-scale projects operate or are planned.

It is acknowledged as a best practice, but cumulative effects assessment (“CEA”) is
methodologically complex and there are challenges to its effective implementation. These
include determining the proper scope in terms of both geographic proximity and time; dealing
with multiple stakeholders and cross-jurisdictional issues; establishing appropriate baselines for
CEA,; and determining the proper roles of proponents, regulators, and members of the public.

Many jurisdictions publish guidance on effective CEA. Alberta’s guidelines, for example,
provide general guidance, recognizing the need for flexibility while suggesting certain basic
questions that should be answered in any CEA process.>* Alberta’s system allows the CEA
requirement to be tailored to suit the particular circumstances of individual projects.

Some experts believe that CEA is not well suited for inclusion in project-level assessment, either
conceptually or operationally.® This has led to calls for more strategic environmental assessment
initiatives, discussed in greater detail below. Policy-makers may nevertheless wish to consider
how to accommodate cumulative effects assessment at the individual development level,
particularly in the absence of formal mechanisms for strategic environmental assessment.

Although Manitoba’s Act and regulations are silent on the need for CEA at either the
development or strategic level, it is not uncommon for proponents to address cumulative effects.
The regulator typically requires CEA for large developments with the potential for widespread
and extensive effects.

Other statutory models for environmental assessment address CEA more directly, making it a
requirement of every environmental impact statement, or identifying it as a factor in decision-
making.*

Consistent with the idea of environmental assessment as an instrument for sustainability, the
regulatory framework should ideally support and facilitate CEA. In many cases, proponents may
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be able to identify how their proposed developments will contribute to the cumulative state of the
environment. This could be a legislative requirement for some or all proposed developments.

To reduce the burden of CEA on individual proponents, it is generally agreed that better
technical guidance is required and that government should have an active role in assembling and
publishing cumulative environmental information.*” In most cases, proponents cannot reasonably
be expected to gather data from competitors in the region, and the obligation should only extend
to reliance on publicly available information.

Effective CEA also depends on the existence of thresholds, and other useful cumulative
environmental indicators.® Additional work is required outside the legislative framework to
build capacity in this regard.

Issue for Discussion

Should a consideration of cumulative effects be mandatory for all environmental assessments
conducted in Manitoba? What legislative and policy supports are needed for meaningful
cumulative environmental assessment at the individual development level?

The remainder of this chapter will focus on strategic environmental assessment initiatives as
a vehicle for CEA, and the connection between strategic and development-level assessments.

B. Strategic Environmental Assessment

Strategic environmental assessment (“SEA”) is a process by which government assesses

the environmental effects of its own policies, plans and programs.*® Whereas development
assessment processes focus on concrete proposals, SEA is aimed at identifying development
goals and strategies for a particular sector or region.*

Most observers agree that SEA offers the best opportunity to consider cumulative environmental
effects and the need for and alternatives to various types of developments. It is also considered

a key factor in achieving sustainability, permitting an integrated consideration of environmental,
economic and social factors at an early stage.

Strategic environmental assessment can be implemented in various ways. Many jurisdictions
provide for strategic environmental assessment through administrative order, cabinet directive
or policy guideline.** Some provincial statutes expressly allow for a form of strategic
environmental assessment by authorizing the minister to require the environmental assessment
of a plan or program.*?

There are SEA-type activities taking place outside the formal environmental assessment regime.
Manitoban examples include integrated watershed management plans such as the Assiniboine
Delta Aquifer Management Plan and the Swan Lake Basin Management Plan.
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The Commission does not propose to recommend a legislated framework for SEA. While

its merits are undisputed, there is no single best approach to SEA implementation. Much will
depend on individual circumstances, and flexibility of approach seems essential.*® It is expected
that an accumulation of experience in strategic activities in Manitoba will eventually inform the
development of a formal SEA framework.

There may, however, be merit in considering ways to address strategic environmental assessment
in the existing legislation. As mentioned, some jurisdictions expressly authorize the minister

to order the environmental assessment of a program or plan. Another possibility is to trigger
strategic environmental assessment when a project-level assessment reveals a clear absence of
publicly available cumulative environmental information.

Issue for Discussion

Strategic environmental assessment is considered an effective method for considering the need
for and alternatives to development and cumulative environmental effects. How, if at all,
should strategic environmental assessment be reflected in Manitoba’s environmental
assessment framework?

C. Regional Strategic Environmental Assessment

Regional strategic environmental assessment (“RSEA”) is a type of strategic environmental
assessment, and a critical area of interest for academics, practitioners and policy-makers.

RSEA is a process by which environmental considerations are taken into account at a regional
level, allowing for more meaningful consideration of alternatives, cumulative effects and
ecological systems. RSEA is directly linked to the pursuit of sustainability.**

The Canadian Council of Ministers of the Environment (“CCME”) suggests that the overall
objective of RSEA is to, “inform the preparation of a preferred development strategy and
environmental management framework(s) for a region.”* While cautioning against an overly
prescriptive approach, the CCME identifies nine methodological steps that ought to form part
of most RSEA processes.*®

RSEA is often discussed in the context of planning for specific sectors. It has potential
applications in integrated land-use planning, urban planning, watershed management, regional
energy strategies and conservation and protected areas planning. It may apply most usefully to
specific ecological components, such as a species of animals or particular natural resources
within a region.

While the theory of RSEA is highly regarded, there are practical barriers to its implementation.
Among these are the absence of data, standards and thresholds at regional scales, and the
administration and coordination of RSEA activities.*’
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Legislative amendment alone cannot overcome these barriers, but it may facilitate more effective
RSEA. The minister, for example, could be empowered to order RSEA where appropriate, and
to require proponent participation in the RSEA process. Such engagement might include
participation in multi-stakeholder regional environmental studies, the sharing of relevant

data and the creation of regional environmental standards. Participation in RSEA is already

a licensing condition in some cases, but could be formalized in the legislation.

To address the information gap, observers have identified the need for a repository of publicly
available regional environmental data.*® With data resulting from government-led regional
studies and individual project monitoring, the repository would provide a reference point for
cumulative effects assessment at the individual development level. The Department of
Conservation and Water Stewardship could be responsible for maintaining and administering
the data.

Another challenging aspect of RSEA is its connection to individual development assessment
processes. Before its repeal in 2012, the Canadian Environmental Assessment Act addressed this
issue, providing that the results of relevant regional environmental studies should be taken into
account at the project level.* This is a practical legislative approach.

However, if RSEA-type activities are to inform development-level environmental assessment, it
is critical that they be open, rigorous and subject to public comment. In the absence of a formal
legislative model for strategic environmental assessment, it is all the more important that criteria
be developed to determine what regional assessment activities are sufficiently robust to apply to
development approvals. Criteria should include, at a minimum, adequate public participation at
the strategic level.

Finally, effective RSEA depends on consistency in the collection and presentation of data. For
monitoring data to be aggregated in a meaningful way, it must share certain characteristics. This
speaks to the need for consistent rules on the collection and presentation of environmental
monitoring data.

Issue for Discussion

How can the legislative framework support more effective regional strategic environmental
assessment (“RSEA”)? Options for reform include authorizing the minister to require RSEA
and proponent engagement in RSEA processes, maintaining a database of cumulative regional
environmental information, developing criteria for the application of RSEA at the individual
development level, and establishing guidelines for the consistent collection of

environmental data.
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CHAPTER 5: PUBLIC PARTICIPATION

Public involvement is central to the environmental assessment process. It helps to identify
significant impacts, potential mitigation measures and contentious issues. Provisions for open,
inclusive and robust public participation enhance the legitimacy of the environmental assessment
process, and promote confidence in its outcomes. Good environmental assessment practice
provides for meaningful public input at multiple process stages.

Manitoba’s statutory framework for environmental decision-making reflects the importance of
public participation. The Sustainable Development Act (“SDA”) identifies public participation
and access to information among its Guidelines for Sustainable Development.®® The Act
emphasizes the importance of public participation at several places, and establishes a public
registry in which key documents are posted in respect of every proposed development.

This Discussion Paper examines ways to strengthen this aspect of Manitoba’s system, addressing
the requirements of public participation under four headings:

A. When should the public be involved:;

B. How should the public be involved,;

C. Engagement with First Nations and other Aboriginal groups; and
D. The role of the Clean Environment Commission.

A. When should the public be involved?

The Act provides for mandatory public consultation at only one stage in the environmental
assessment process. On receipt of an Environment Act proposal (“EAP”), the director or minister
must file a summary in the public registry and notify the public through advertisements in the
local newspaper or radio.>* The public is invited to file comments and objections on the proposal.
The Technical Advisory Committee (“TAC”) reviews the proposal at the same time, and
provides its comments to the director or minister.

The Information Bulletin - Environmental Assessment and Licensing under The Environment Act
indicates that guidelines for environmental impact statements, and the statements themselves, are
also screened by the public.’® But this is solely at the discretion of the regulator. The Manitoba
Court of Queen’s Bench decision in Swampy Cree Tribunal Council v Clean Environment
Commission confirms that the public is not entitled to “participate or have any input whatsoever
in the framing of the guidelines, the terms of reference or the environmental impact
assessment.”

A review of other environmental assessment systems suggests multiple stages at which public
participation could be required or encouraged: pre-filing, scoping, environmental assessment
report review, terms of reference for public hearings and post-licensing follow-up.
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i. Before filing the proposal

In the interests of efficiency and effectiveness, public input should ideally be sought at the
earliest possible opportunity. This helps to identify contentious issues and streamlines the
process at later stages.

One way to encourage early public participation is to require that proponents identify in their
filing documents the communities that might be affected by the development, public concerns
that have been expressed and plans to address those concerns.

Recognizing that early engagement may not be necessary or appropriate for every development,
this approach stops short of requiring pre-filing consultation in every case. Instead, it encourages
the proponent to turn its attention to public participation at an early stage and identify any steps
taken in that regard.

ii. Scoping

The Act requires public consultation on the EAP. While the scope of environmental assessment
is typically established before the EAP is filed, many proposals are amended on the basis of
public and TAC input.

The public does not have a legislated role in developing the scope of the assessment report, also
referred to as the environmental impact statement (“EIS”), typically required for more complex
developments with various widespread effects.

iii. Review of the Environmental Impact Statement

Section 17 of the Act requires that a copy of the EIS be filed in the public registry. Except in
cases of a public hearing, however, there is no formal statutory opportunity for the public to
comment on the contents of the EIS. Although the minister or director may routinely seek public
input on the EIS at his or her discretion, it might be useful to formalize this practice in
legislation.

iv. The Terms of Reference for a Public Hearing

Section 6(5.1) of the Act provides that the minister may specify terms of reference that the Clean
Environment Commission is to follow in carrying out a public hearing. Terms of reference set
limits on the public’s ability to engage in a critical examination of the environmental assessment.
However, as confirmed in Swampy Cree, the public has no statutory right to provide input at

this stage.

v. Post-Licensing Follow-Up

The environmental assessment literature highlights the need to involve the public in post-
licensing activities. This is consistent with the principles of access to information and public
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participation promoted in the SDA. Possible methods for engaging with the public at this stage
include the mandatory publication of monitoring information, subject to confidentiality
considerations, and a larger role for community liaison committees in follow-up activities.

Issue for Discussion

The Discussion Paper identifies five procedural stages at which public participation might be
effective: pre-filing, scoping, review of the environmental impact statement, establishing terms
of reference for a public hearing, and post-licensing follow-up. At what stages in the
environmental assessment process is public participation most valuable?

B. How Should the Public be Involved?

This section of the Discussion Paper explores ways to improve the effectiveness of public
participation, without unduly adding to the duration and complexity of the process.

i. Levels and Techniques of Public Engagement

The environmental assessment literature recognizes different levels of public engagement,
ranging from basic public notification to negotiation.

Manitoba’s provisions for public participation go beyond notification. In every case, the public
is invited to comment on the EAP. In some instances, community advisory groups help

explore alternatives to the project and develop the scope of environmental assessment. For some
developments, public engagement may extend to negotiation about the features of the proposed
development and the scope of environmental assessment.

Manitoba’s system is versatile enough to allow for various techniques of public engagement
including written consultation, public information sessions and individual meetings. There is no
apparent need to amend the legislation to allow for greater flexibility in consultation.

Nevertheless, it may be useful to provide guidance to both proponents and the public about best
practices in this area.>* Published guidelines could identify public engagement techniques and
signal the regulator’s expectations about proponent-public consultation.

ii. The Timing of Public and TAC Review

The Licensing Procedures Regulation® sets deadlines for the publication and advertisement
of an EAP and other procedural steps. These have not been amended since 1988. It may now
be time to review the regulation and update the time frames to reflect modern practice and
expectations. Prescribed time limits should allow for meaningful public review without
compromising process certainty.
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The EAP is circulated to the public and to the TAC at the same time. The TAC identifies
technical shortcomings in the proposal and often requests additional information and
clarification. Members of the public may also comment and request information on the EAP.

Some observers have suggested that the TAC review ought to be complete before the EAP is
published. This would allow the public to focus on the proposal in its revised form, with the most
complete and up-to-date information. A related suggestion is that TAC comments be provided to
the public before the end of the public consultation period.

Although these proposals may add time to the initial consultation period, they should contribute
to the overall efficiency of the system by allowing the participants to focus on the most
significant aspects of the proposed development.

iii. Notification

This section of the Discussion Paper addresses the regulator’s role in notifying the public about
a proposed development.

The Act provides for publication of a summary of the EAP in the public registry and for
advertisements in the local newspaper or radio. The limits of this statutory responsibility were
tested in Caddy Lake Cottagers Assn. v Florence-Nora Access Road Inc.*® In this application to
quash a licence issued under the Act, the court ruled that the statute did not require notice to
those individuals or communities most directly affected by the proposed development.

The findings in Caddy Lake highlight the need to review the Act’s notice provisions.

Some sources suggest that giving notice to those individuals directly affected by a proposed
development is a minimum good practice.>” This would be consistent with the principles
and guidelines of sustainable development, and may help to ensure more effective public
engagement.

In addition, although newspaper and radio advertisements may be useful, there are now multiple
methods of public engagement. These include social media and electronic mailing lists, both of
which are used effectively in other jurisdictions.®

iv. The Public Registry

Section 17 of the Act establishes a public registry and prescribes the documents it must contain.
The public registry serves an important function in Manitoba’s environmental assessment
system, facilitating meaningful public engagement. There have been many recommendations
for improvements to Manitoba’s public registry, most of which do not require legislative
amendment.*®

The Commission has identified one aspect in which legislative amendment could reinforce the
utility of the public registry. The Act does not require that information on appeals be included in
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the public registry, and it is the government’s practice not to publish such information. Section
17 of the Act could be amended to address this legislative gap. There is no apparent reason for
excluding appeal information from the public registry, and its publication would promote
transparency in the system.

Issue for Discussion

How can the legislative framework strengthen public engagement in Manitoba? Options for
reform include publishing guidelines on effective public engagement, providing for TAC
involvement before public notification, requiring notice to directly affected members of the
public, and including appeal information in the public registry. How would these reforms
affect your participation in the process?

C. Engagement with First Nations and Other Aboriginal Groups

First Nations and other Aboriginal groups occupy a unique place in Canada’s constitutional
framework. The Constitution Act, 1982 expressly recognizes and affirms existing Aboriginal and
treaty rights.® Aboriginal rights stem from activities that are integral to the culture of Aboriginal
peoples that existed before European contact or assertion of sovereignty, and that continue in
some form to the present.®* Canada’s courts have elaborated on the meaning of Aboriginal title
and non-title rights.®* Treaty rights arise out of treaties signed by the government and Aboriginal
people, and often include rights of hunting, fishing and trapping, annuities and the right to land.

The cultures, traditions and livelihoods of First Nations and other Aboriginal groups are often
closely connected to the land, and their communities may be disproportionately affected by
industrial development. Their centuries-long ties to the land have also resulted in an accumulated
knowledge about the characteristics and interactions of various components of the surrounding
ecosystem. This Aboriginal traditional knowledge can contribute to the environmental
assessment process in significant ways. In addition, Canada’s international obligations
underscore the need for meaningful engagement with its Aboriginal peoples when making
resource development decisions.®® For these reasons, engagement with First Nations and other
Aboriginal groups requires special consideration.

Engagement with First Nations and other Aboriginal groups involves many considerations
beyond the reach of environmental assessment procedures. With the scope of this project in
mind, the Discussion Paper focuses on two areas in which Aboriginal law and environmental
assessment law closely intersect: the relationship between environmental assessment and the
Crown’s duty to consult, and the place of Aboriginal traditional knowledge in the environmental
assessment framework.
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i. Environmental Assessment and the Crown’s Duty to Consult

Section 35(1) of the Constitution Act, 1982 provides that “the existing Aboriginal and treaty
rights of the Aboriginal peoples of Canada are hereby recognized and affirmed.”®* This provision
has been interpreted as engaging a duty on the part of the Crown to consult with Aboriginal
peoples about any action or decision that might adversely affect the exercise of an Aboriginal

or treaty right. The Crown also has a duty to address or accommodate the concerns of Aboriginal
communities raised in consultations. The Crown may delegate procedural aspects of the process
but ultimately remains legally responsible for consultation and accommodation.®®

The duty to consult arises most often in the context of environmental assessment and licensing
and natural resource allocation decisions. Crown-Aboriginal consultation and environmental
assessment processes are closely connected, and could benefit from greater integration.

The proponent’s environmental assessment documents should ideally inform and facilitate the
Crown-Aboriginal consultation process. Indeed, the proponent is typically in the best position to
identify a development’s potential effects on the interests of First Nations or Aboriginal peoples.
Not all environmental assessment documents address these issues effectively, however, and
reform may be appropriate in this regard.

One possibility is to amend the Act’s informational requirements to establish a closer connection
between the two processes. The Act could require that the EAP identify any First Nation or
Aboriginal community affected by the development, the activities and interests engaged, and
proposed methods for addressing the effects.

Stakeholders have also identified the possible merits of an early notification system to inform
affected communities about the environmental assessment process, and its connection to Crown
consultation. A single proposed development can give rise to multiple consultations, often
occurring at the same time or in close succession. This can obscure the distinction between the
two processes and the ways in which they interact. Earlier and better information about the
relationship between environmental assessment and Crown consultation might enhance
engagement with First Nations and other Aboriginal groups.

ii. Aboriginal Traditional Knowledge within the Legislative Framework

There is no universally accepted definition of Aboriginal traditional knowledge. For the purpose
of this Discussion Paper, the Commission adopts the Canadian Environmental Assessment
Agency’s description of Aboriginal traditional knowledge as a body of knowledge built up by

a group of people through generations of living in close contact with nature. It is held by and
unique to Aboriginal peoples.®®

As a matter of policy, Aboriginal traditional knowledge is widely recognized as an important
part of project planning, resource management and environmental assessment. International
instruments emphasize the importance of incorporating Aboriginal traditional knowledge into the
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environmental assessment process.®” Some Canadian statutes expressly identify Aboriginal
traditional knowledge as a relevant decision-making factor and informational requirement,®®
and these are possible models for reform in this regard.

There is also a perceived need to promote good practices in the collection and use of Aboriginal
traditional knowledge in the context of environmental assessment. Stakeholders identify
problems in the use of confidentiality agreements, collection methods and the interpretation

and application of Aboriginal traditional knowledge.®® Manitoba-specific guidelines could be
developed, in collaboration with First Nations and other Aboriginal groups, with reference to
protocols and standards adopted throughout Canada and internationally. "

Issue for Discussion

The Discussion Paper identifies several measures for reform that may enhance engagement
with First Nations and other Aboriginal groups in the context of environmental assessment and
licensing. These include: requiring that the EAP describe how the proposed development will
affect First Nations and other Aboriginal groups, recognizing Aboriginal traditional knowledge
in the legislation, and publishing best practice guidelines for the collection and use of
Aboriginal traditional knowledge. How would these measures affect your participation in the
environmental assessment process?

D. The Clean Environment Commission

The Environment Act establishes the Clean Environment Commission (“CEC”) for the purpose
of providing advice and recommendations to the minister, and developing and maintaining
public participation in environmental matters.” It has other functions, but this Discussion Paper
is principally concerned with the CEC as a forum for the independent and public review of
environmental assessment.

The minister may refer an EAP to the CEC and set the terms of reference for the public hearing.
The CEC may hear evidence from experts and members of the public, and provides licensing
recommendations to the minister. Any member of the public may apply to the CEC to be a
Presenter. Presenters are given 15 minutes of hearing time to comment on the proposed
development, but may not cross-examine. Members of the public may also apply to be
Participants and, if accepted, may adduce evidence, make arguments and cross-examine.”? The
minister may establish a participant assistance program for a particular hearing, and the
Participant Assistance Regulation provides a mechanism for members of the public to apply for
participant funding.” Less than 1% of all development proposals filed in Manitoba are referred
to the CEC for a public hearing.
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Participants in Manitoba’s environmental assessment system have identified four principal areas
of interest with regard to the CEC:

i. CEC experts;

ii. Reviewing scoping documents and environmental impact statements;
iii. Expanded public engagement at the CEC; and

iv. The timing of CEC hearings.

i. CEC Experts

The CEC often hires its own experts and gathers information in advance of the hearing. This
enables panel members to make informed observations about various technical aspects of the
environmental assessment under consideration. However, there is no formal statutory authority
for this practice, and the Act could be amended to expressly permit it.

There is also very little public information available to explain the role of CEC experts in the
hearing process. The CEC’s Process Guidelines do not address this point. Administrative law
principles of procedural fairness and transparency suggest that the experts’ role ought to be more
robustly defined in the CEC’s Process Guidelines.

ii. Reviewing Scoping Documents and Environmental Impact Statements

While the CEC has reviewed scoping documents and environmental impact statements in cases
where the assessment is destined for a public hearing, it has no formal authority in this regard.
The practice allows the CEC to gain an earlier appreciation of the issues involved, and to identify
areas in need of clarification and elaboration. It streamlines the public hearing process.

Formalizing the CEC’s role in reviewing environmental assessment documents could promote
transparency and certainty in the system.

iii. Expanded Public Engagement at the CEC

The CEC is essential to effective public engagement in Manitoba. It is the only venue in which
members of the public can interact with the proponent, the regulator and each other. The Act
is permissive enough to allow for a variety of proceedings before the CEC, including public
meetings, alternative dispute resolution processes and public investigations.

Despite this flexibility, the CEC is almost exclusively engaged in long, technical and often
adversarial hearings. While the rigour of CEC hearings is critical to obtaining a comprehensive
understanding of a proposed development, it is not always conducive to a free flow of ideas and
information.

To support its role as a facilitator of truly public engagement, there is value in encouraging a
wider range of proceedings before the CEC. Ideas offered to the Commission in this regard
include employing the CEC as a forum for mediation, scoping hearings, public hearings on
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smaller developments, information sharing open-houses, and proceedings relating to strategic
environmental assessments and development plans.

While most of these activities are likely already permitted under the Act, express statutory
language may help to reinforce and encourage their use.

Changes to the Environmental Assessment Hearing Costs Recovery Regulation’ might also
broaden the CEC as a forum for public engagement. The regulation requires the proponent to
pay the CEC’s hearing costs in respect of Class 3 developments. Since Class 3 developments
represent less than 1% of all proposals filed in Manitoba, the regulation should arguably grant
the minister discretion to require cost recovery in respect of all classes of development.

iv. The Timing of CEC Hearings

The regulatory process of environmental assessment contemplated in the Act is separate from
the CEC’s public hearing process. Each has distinct rules governing notification and requests for
information. To avoid overlap and duplication, there may be merit in drawing a clear legislative
distinction between the regulatory process and the CEC hearing.

The Act could make clear that the regulatory process for exchanging information and completing
environmental assessment reports is complete before any hearing process begins. It may also be
useful to consider the timing of CEC hearings in relation to any RSEA™ or NFAT'® proceedings
mandated by the minister.

Issue for Discussion

The Discussion paper identifies four areas of possible reform in connection with the Clean
Environment Commission (“CEC”). These are: clarifying the role of CEC experts, formalizing
the CEC’s authority to review environmental assessment documents, encouraging a larger
variety of CEC proceedings, and clearly distinguishing the regulatory and hearing processes.
How would these reforms affect your participation in the environmental assessment process?
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CHAPTER 6: BALANCING CERTAINTY AND FLEXIBILITY

Achieving an appropriate balance of certainty and flexibility is a critical challenge in the design
of an environmental assessment and licensing regime.

In Manitoba, permissive and discretionary provisions assure the system’s flexibility. Some
degree of discretion is necessary to accommodate the diversity of activities and circumstances
falling within the environmental assessment system. It is not possible, or advisable, to prescribe a
set of rules that must be applied to every decision under the Act. Each assessment and licensing
decision should be tailored to a development’s unique characteristics.

On the other hand, unlimited discretion can create uncertainty for participants and may affect
the consistency of environmental assessment. It may also contribute to a lack of transparency,
undermining the sustainability goals of access to information and public participation.

Ideally, the statute should achieve an appropriate middle ground between unfettered discretion
and a rigidly prescribed decision-making process. This is consistent with a line of judicial
authority confirming that administrative and executive discretion must be exercised within a
legal framework and with regard to the object and purpose of the statute.”’

The tension between certainty and flexibility informs many aspects of the environment
assessment and licensing regime, and is addressed throughout this Discussion Paper. This
chapter will focus on questions of process certainty, referring to three features of Manitoba’s
system:

A. Legislative support for environmental assessment;
B. Significance determinations; and
C. Written reasons for decision.

A. Legislative Support for Environmental Assessment

Most sources agree that good practice depends on a strong legislative foundation for
environmental assessment.”® Legislative support for key procedural steps, it is argued, provides
a degree of certainty to participants and improves oversight, compliance and enforcement.
According to some best practice models, environmental assessment legislation should prescribe
rules for triggering, scoping, assessment options, participation requirements, reporting
obligations, approval decision criteria, timelines for key steps and governance structures.”

Manitoba’s Act is lacking specific provisions on scoping, process options, minimum
participation requirements, and approval decision and conditioning criteria. Consistent with
good practice, reform measures should ensure that critical process steps are supported in
the legislation.
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In particular, there are very few decision-making criteria in Manitoba’s Act.®® The director and
minister make important procedural and approval decisions, mostly without any meaningful
statutory direction. A core set of requirements applicable in every case might help to ensure
consistency and certainty for participants.

While discretion is a necessary feature of all statutory environmental assessment regimes, other
provincial models offer clear decision-making criteria for various steps in the process.** Some
common approval criteria emerge from these examples: the purpose of the legislation, public
comments, sensitivity of the proposed site, the significance of the development’s anticipated
effects, the environmental assessment documents and the regulator’s review of the environmental
assessment.

Some statutory models also provide criteria for the procedural decisions to order a public hearing
or require an environmental impact statement.®

It is common for legislation to provide mandatory minimum content requirements for
environmental assessment reports, which help to establish consistency in the scoping and
reporting aspects of the process. Manitoba’s Licensing Procedures Regulation prescribes the
information that must appear in an Environment Act proposal (“EAP”), although the director
may waive these requirements.®® These requirements could be reviewed and updated. There may
also be merit in prescribing mandatory minimum content requirements for environmental impact
statements.>*

Issue for Discussion

The Discussion Paper identifies a need for more concrete rules and criteria in the legislation.
What aspects of Manitoba’s environmental assessment and licensing regime are most in need
of clearer legislative criteria?

B. Significance Determinations

Significance determinations are central to environmental assessment, and inform multiple
procedural steps such as screening, scoping, baseline analysis, alternatives analysis, impact
identification, impact prediction, impact interpretation, impact management, consultation,
documentation and decision-making.®

The term “significant” appears throughout the Act, but is not defined in the legislation,
regulations or any published guidelines.

The idea of significance does not lend itself well to precise definitions. Significance judgments
may be difficult to apply consistently. The term can be interpreted narrowly or broadly and in
that sense depends largely on the overall purpose of the environmental assessment process.
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There is considerable variety in the way other jurisdictions address significance determinations.
In Nova Scotia, for example, the term is defined in the regulations.®®

Many EA systems feature published guidance on significance determinations. These guidance
documents typically refer to regulatory standards, objective criteria and thresholds. They provide
examples of significant effects and certain basic criteria to guide significance determinations.®’

Ideally, significance determinations are based not only on professional judgments and technical
methods but also on more qualitative factors obtained through public and stakeholder input.
This is all the more important when determining the significance of social and economic effects.

Although a best practice does not exist when it comes to defining significance in the context of
environmental assessment, most experts recognize the need for guidelines, and for open, explicit
reasoning to support significance determinations.

There is an important distinction between significant effects before mitigation and significant
residual effects. This often gets lost in environmental assessment reports, but is essential to
evaluating a development’s impacts and the effectiveness of mitigation techniques. To reinforce
this distinction, there could be a legislative requirement that all Environment Act proposals
clearly describe significant effects before mitigation, the proposed mitigation measures and
significant residual effects.®

Issue for Discussion

What are the most important factors in a significance determination? Should proponents be
required to explain their significance determinations with reference to published guidelines,
distinguishing between pre-mitigation and residual effects?

C. Written Reasons for Decision

In administrative law, written reasons for decision are credited with improving the quality of
decision-making, enhancing consistency, promoting accountability and facilitating rights of
review. In the context of environmental assessment, written reasons for decision are consistent
with sustainability principles of public participation and access to information. Written reasons
can contribute to a common understanding of important concepts, making the system more
predictable and transparent.

Manitoba’s Act requires the minister or director to provide written reasons for decision in four
circumstances: 1) when the director decides not to recommend a public hearing in the face

of objections; 2) when the minister decides not to request a public hearing after the director
recommends a hearing; 3) when the director or minister refuses to issue a Class 1 or Class 2,
but not Class 3, licence; and 4) when the minister declines to follow the recommendations of
the Clean Environment Commission in respect of a licence.®®
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Notably, there is no statutory requirement to provide written reasons for decision when a licence
is approved. Although the disposition and status of each proposal must be noted in the public
registry, this does not necessarily provide a justification or explanation for the decision and
licensing conditions, as would typically be found in written reasons.

Other key decisions in the process could perhaps be better supported by written reasons for
decision. These include decisions to approve minor alterations, appeal decisions, and certain
enforcement and implementation decisions. In the interests of transparency, written reasons for
decision would ideally be available in the public registry.

Issue for Discussion

Written reasons for decision can enhance process certainty and fulfill the objectives of public
participation and transparency. What environmental assessment and licensing decisions should
be supported by written reasons?
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CHAPTER 7: SPECIFIC PROCEDURAL STEPS

Previous chapters of this Discussion Paper have identified overarching issues of sustainability,
public participation, and balancing certainty and flexibility. This chapter applies these themes
to select procedural steps in Manitoba’s environmental assessment process. The focus is on
those procedural elements for which legislative amendment can realistically enhance both the
effectiveness and efficiency of environmental assessment. This chapter addresses triggering,
screening and scoping, statutory appeals, and post-licensing follow-up.

A. Triggering Environmental Assessment

This sub-section addresses the breadth of The Environment Act and the ways in which activities
are brought into the environmental assessment regime. These considerations are central to good
environmental assessment practice, helping to ensure that potentially harmful activities are
captured in the legislative framework. This section identifies three related areas for discussion:
triggering methods for environmental assessment, unlicensed activities and environmental
assessment-type processes, and staged licensing and project splitting.

i. Triggering Methods for Environmental Assessment

The mechanism by which activities are brought within the environmental assessment process is
central to its effectiveness. A well designed triggering process also promotes process certainty.

Environmental assessment statutes generally provide one or both of the following triggering
methods: 1) a list of activities that are automatically subject to environmental assessment, also
known as an inclusion list; and 2) discretion to determine what activities are subject to
environmental assessment.

Like most provincial jurisdictions, Manitoba uses an inclusion list to determine the activities
that trigger the environmental assessment process. Any development consistent with the
activities enumerated in the Classes of Development Regulation will be subject to environmental
assessment. For some of the examples cited, the regulation sets out thresholds to be met in terms
of capacity or size before environmental assessment is triggered.

The inclusion list has the advantages of clarity and certainty. On the other hand, it inevitably
creates gaps in coverage. Secondary triggering methods should be employed to ensure that
developments with the potential to create material environmental impacts are not excluded from
the process.

The Manitoba Court of Queen’s Bench decision in Campbell Soup Co. v Manitoba® highlights
the gaps created by an inclusion list, reinforcing the need for a secondary triggering method. In
Campbell Soup, the court found that a mushroom farm is not consistent with a food processing
plant, and is therefore not contemplated in the Classes of Development Regulation.
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The court also considered section 16 of the Act, which allows the minister to determine whether
an activity is a development. The court rejected the argument that section 16 permits the minister
to require an environmental assessment of an activity not contemplated in the regulation.

Thus, despite the parties’ agreement that the mushroom farm had the potential for significant
environmental impacts, it was not subject to an environmental assessment process.

To address the problems raised in Campbell Soup, it makes sense that the minister be authorized
to order the environmental assessment of a development not contemplated in the Classes

of Development Regulation. This authority is especially important where the potential
environmental impact of a proposal is unclear or uncertain, or where proposals fall near the
thresholds established for listed projects. The combination of an inclusion list and ministerial
discretion is provided in several Canadian jurisdictions.®*

A regular mandatory review of the inclusion list would also address some of its shortcomings,
ensuring that new technologies are considered and that prescribed thresholds remain appropriate.

For greater certainty, ministerial discretion to require environmental assessment of an unlisted
activity could be exercised with reference to specified criteria. The intended site of the
development, the sensitivity of the area, the particular environmental values at stake, the
communities affected by the intended development, and the potential contribution of a
development to the cumulative state of the environment are all factors that may be relevant to
this exercise of discretion.

Exclusion lists may also be used to identify those activities that are excluded from the
environmental assessment process either as a matter of policy or because their effects are known
to be insignificant.

Issue for Discussion

Should the Act expressly provide the minister with authority to require environmental
assessment of an activity not contemplated in the Classes of Development Regulation? What
factors should guide this exercise of discretion?

ii. Unlicensed Activities and Environmental Assessment-Type Processes

This sub-section addresses unlicensed activities and environmental-assessment type processes
occurring outside the Act. As with triggering, the goal is to ensure that activities with the
potential to produce adverse effects are subject to an open, robust assessment process.

Some Manitoba developments have never undergone any type of environmental assessment.
Others were authorized under The Clean Environment Act before 1988 and these are deemed
to be licensed under the Act.”
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In light of technological advances and contemporary thinking about the role of environmental
assessment, it may now be beneficial to consider bringing unlicensed developments, and those
subject to a pre-1988 Clean Environment Act order, into the modern environmental assessment
regime.

Other activities with the potential for significant adverse effects are regulated outside the
environmental assessment and licensing regime. Examples include activities related to the oil
and gas industry, activities regulated under The Dangerous Goods Handling and Transportation
Act,*® some licences issued under The Mines and Minerals Act,* and Crown resource allocation
decisions under various provincial natural resource management statutes.

It may now be prudent to review these environmental assessment-type processes to ensure they
are as robust and comprehensive as the system established under the Act. If necessary, certain
activities could be redefined to require an environmental assessment under the Act. A single
statutory assessment process for all activities with the potential for significant adverse
environmental effects might be appropriate.

Issue for Discussion

Should unlicensed activities, and those licensed under other regulatory regimes, be brought
into the environmental assessment process established under The Environment Act? Are there
activities that should not be subject to environmental assessment under the Act?

iii. Staged Licensing and Project Splitting

Section 13(1) of the Act allows a development to be licensed in stages. It authorizes the minister
or director to issue a licence in respect of a specified stage in the development’s construction or

operation. In practice, this section permits the separate assessment and licensing of, for example,
the construction of an industrial facility, the construction of infrastructure to support the facility,
and the operation of the facility.

In its application, the staged licensing provision has the potential to be inconsistent with
principles of sustainability. It permits the separate consideration of factors that in reality act
in concert to produce environmental, economic, and social impacts. This would preclude a
comprehensive consideration of the development’s aggregate effects.

Although section 13(1) may have been enacted with a legitimate efficiency-related purpose in
mind, some observers question whether it is consistent with a modern approach to environmental
assessment. The Report on the Consultation of Sustainable Development Implementation
(COSDI) addressed this issue, recommending that staged licensing be contingent on a
determination that environmental impacts of the project as a whole are insignificant or can be
mitigated with known technology.® At a minimum, it would be prudent to re-evaluate the
provision’s purpose and language.
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This discussion highlights the related issue of project splitting. The Act currently does not
prevent a large project being broken into individual steps, with each one assessed separately.
The minister has no statutory authority to combine multiple steps of a development into a single
assessment if they are presented as separate proposals. This authority would provide more
flexibility in establishing the proper scope of the project, which is critical to a meaningful
environmental assessment process. The Act could be amended to provide the minister with this
authority, as do some other provincial environmental assessment statutes.”

Issue for Discussion

Should the Act allow for staged licensing? In what circumstances is staged licensing useful?
What provisions are needed to ensure that all aspects of a development and their aggregate
effects are adequately addressed in the environmental assessment process?

B. Screening and Scoping

Screening is the process by which the regulator determines the level of assessment for a
particular development. Scoping is the process of identifying the major issues associated with
a proposed development and determining procedural and informational requirements for
environmental assessment. The two steps often overlap in both theory and practice.

Legislative screening and scoping mechanisms have important implications for sustainability
objectives and process certainty. A well designed system allows proponents to plan for
environmental assessment while preserving an appropriate level of flexibility.

i. Screening

There is an extensive literature describing the need to apply different levels and types of
assessments to different undertakings. The rigour of the process should increase with the level
of environmental, economic and social risk.

In Manitoba, the assessment process is theoretically guided by a development’s classification as
Class 1, 2 or 3 under the Classes of Development Regulation. The classification model is based
in part on a development’s risk of pollution.*’

This raises an interesting question about whether the risk of pollution is an adequate basis on
which to classify developments in a modern environmental assessment regime. The activities
identified as Class 1 may engage environmental, social and economic considerations that go far
beyond the release of pollutants, justifying a robust environmental assessment process. Both
mining and forestry activities are Class 2 developments despite their potential long-term
environmental implications.
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Moreover, it appears the level of assessment applied to a particular development has little to do
with its classification. There are few discernible differences in the prescribed assessment paths
for Class 1, 2 or 3 developments.*®

In practice, the required level of assessment depends on the potential risk posed by the
development and the public’s reaction to the proposal. However, the absence of statutory criteria
in this regard raises the risk of inconsistency and may impede the proponent’s ability to plan for
the environmental assessment process.

ii. Scoping

Scoping identifies the significant environmental, social and economic issues associated with

a proposed development, establishes the approach to assessment, and highlights missing
information. Many observers consider it the most important aspect of environmental assessment,
in terms of both substance and procedure.

Several factors affect the scope of environmental assessment. The nature of the development, the
purpose of the environmental assessment regime, statutory definitions and criteria, and public
concern are all important factors. While much of this Discussion Paper is relevant to scoping in
its broad sense, this sub-section focuses on statutory scoping provisions.

Best practice models support early, open and interactive scoping procedures.” While efficiency

considerations require that the scope of assessment be established early on, scoping mechanisms
must be flexible to account for changing environmental conditions, new information and public

concerns.

Manitoba’s legal foundation for scoping could be improved. Currently, on receipt of an
Environment Act proposal, the director or minister must determine the form of assessment and
may require additional information or issue guidelines and instructions for assessment.'®

With the exception of these few provisions, the Act is silent on when, how and by whom scoping
is conducted. Scoping appears to be mandatory under the Act, but is not expressly so. There are
few scoping requirements and little clarity about the respective roles of the regulator, the
proponent and the public. At a minimum, the legislation and policy framework should clarify
the regulator’s approach to scoping.

iii. Models for Reform

The analysis in this section suggests a need to re-examine Manitoba’s system for classification
and scoping. Legislative schemes in other jurisdictions offer various models for determining the
level and scope of assessment.

One model prescribes defined assessment paths for certain types of development. The Nova
Scotia regulations, for example, prescribe mandatory environmental impact statements and
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public hearings for its Class 2 undertakings.'®* While this approach promotes predictability, it
may come at a cost to flexibility. This model should include a mechanism to bump a particular
development from one assessment path to another in appropriate circumstances.

Other jurisdictions require an early registration of every project triggering environmental
assessment. Under this approach, a project is typically registered before the proponent has done
extensive field work.'® A basic project description is filed with the decision-making authority
and made available to the public. The level and scope of assessment are determined only after
a period of public input and technical consideration.

Early notification may enhance certainty by identifying public and technical concerns at the
beginning of the planning process, resulting in fewer surprises later on. It also offers advantages
in identifying and exploring alternatives to the development.

The Commission recognizes that it may not always be practical to disclose development plans at
an early stage. Early notification may be more appropriate for some types of developments and
proponents than others.

While there is no clear best approach to screening and scoping, it may be worthwhile to review
and consider revisions to the current system. Both prescriptive and discretionary provisions have
their place, and procedures could be combined into a comprehensive process.

Issue for Discussion

How effective is the scheme for determining levels of assessment established by The
Environment Act and Classes of Development Regulation? Are you in favour of a system of
basic notification for some or all proposed developments to aid in early, open and interactive
scoping?

C. Statutory Appeals

Most environmental assessment and sustainable development literature emphasizes the
importance of a system for effective, impartial review of assessment decisions.'® A review
mechanism promotes transparency and fairness, and is consistent with the principles outlined in
The Sustainable Development Act.

There are two principal mechanisms for reviewing environmental assessment decisions and
actions: judicial review and statutory appeals.

Judicial review of environmental assessment decisions is available in Manitoba, as it is
throughout the common law system. Possible improvements to the judicial review process are
not addressed in this Discussion Paper.
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The availability of statutory appeals from environmental assessment decisions is of greater
interest. The Act allows any person affected by certain directorial or ministerial decisions to file
an appeal.’® Director’s decisions are appealed to the minister, and minister’s decisions are
appealed to the Lieutenant-Governor-in-Council.

Manitoba’s system for statutory appeals is robust when compared to several provincial systems
which provide no opportunities for appeal. Nevertheless there may be opportunities for
improvement, particularly in two areas: timing of appeals, and the body for hearing appeals.

Statutory appeals under the Act can take considerably longer than 12 months to be decided.
Significant delays are important in this context because licences are rarely stayed on appeal.
The delay has implications for proponents who require certainty about the licensing terms and
conditions, and for members of the public with concerns about the environmental effects of the
development as licensed. Prescribing a reasonable period of time during which appeals must be
decided could help address this concern.

A more challenging problem is the perception of bias associated with political, cabinet-level
appeals such as exist in Manitoba. The risk of perceived bias is greatest in cases where the
government is the proponent, the decision-maker and the appellate body.'*

There are relatively few Canadian alternative models to a cabinet-level appeal mechanism. In
some jurisdictions, specialized environmental administrative tribunals are authorized to hear

appeals from development approval and licensing decisions, with varying degrees of binding
decision-making authority.'%

The Commission has considered whether the Clean Environment Commission might play a
greater role in appeals from directorial or ministerial decisions in some cases. As an alternative,
ad hoc independent panels may be appointed to hear appeals from decisions with the greatest
risks of perceived bias. The involvement of an external review body would also help to address
the anomalous situation of a cabinet-level appeal pending when the Government changes.

Issue for Discussion

What improvements might be made to Manitoba’s system for statutory appeals? Options for
reform include prescribed time frames for decision-making and the involvement of standing or
ad hoc appeal panels.

D. Compliance and Enforcement

Compliance and enforcement are important to good environmental practice and the pursuit of
sustainable outcomes.'®” Post-licensing follow-up ensures that the terms and conditions of the
project approval are implemented, and assists in coping with unanticipated changes and adjusting
plans to suit changing circumstances.
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This section will address post-licensing issues under four headings: monitoring, auditing,
program evaluation, and enforcement mechanisms.

i. Monitoring

Monitoring is the process of measuring and recording information about environmental impacts
identified in the environmental assessment, testing the effectiveness of mitigation measures, and
identifying potentially damaging changes in the environment as a result of the development.

Monitoring is typically the responsibility of proponents, although the regulator and members of
the public also play a role. Monitoring provisions usually form part of the terms and conditions
of the licence and the proponent’s environmental management plan. The extent of the monitoring
requirements imposed on a proponent depends on the size, complexity and potential impacts of
the development.

Under Manitoba’s Act, the director or minister may require information about a proponent’s
post-licensing plans, but monitoring is not mandatory. Under other statutory models, monitoring
plans may be required information for an environmental assessment report, and some expressly
require monitoring for every approved development.'®®

The public communication of monitoring results is also discussed as a good environmental
assessment practice. Manitoba’s Act is silent on this point. While the publication of monitoring
results would improve access to information, any such requirement must be subject to provisions
for the safeguarding of public security and proprietary or other confidential information.

Good environmental assessment practice may include a role for the public in monitoring the
impacts of licensed developments. A larger monitoring role for community advisory committees
could further sustainability goals of public participation and access to information.

ii. Audits

Auditing refers to a process in which auditors check the proponent’s monitoring program,
procedures, reports and results to ensure compliance with licensing conditions and environmental
standards. Manitoba’s Act currently authorizes environment officers to inspect licensed
developments, but is silent on the power of the regulator to conduct a full audit or to require a

third party audit. Express statutory provisions allowing for regulator and third—party audits
would reinforce the Act’s enforcement provisions.

iii. Program Evaluation

Program evaluation refers to a review of the environmental assessment system overall, with
particular reference to past licensed projects. Program evaluation measures the system’s cost
effectiveness, the reliability of predictive methods and safeguards, and the extent to which the
system is working as intended. This has occurred in Manitoba on an ad hoc basis, but a regular,
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formal review of the environmental assessment program could result in process improvements
and better environmental outcomes.'%°

iv. Enforcement

A flexible and responsive environmental assessment system depends on a full range of
compliance and enforcement provisions. Manitoba’s Act has several provisions relevant to
enforcement including the power to require a new proposal when evidence warrants a change in
the licence for Class 3 developments only, the power to suspend or cancel a licence in cases of
violation, and the power to charge and prosecute an offender.™*

Previous law reform initiatives in Manitoba have identified gaps in the Act’s enforcement
provisions. The Act does not, for example, permit the minister to review and amend a licence
where significant environmental effects may occur with the continued operation of the
development as licensed. The minister is also not authorized to periodically review a licence
to evaluate its performance in protecting the environment.***

Other jurisdictions offer additional options for reform. Some Canadian provincial jurisdictions
formally allow individuals to request investigations of possible offences.'? Others impose a
positive obligation on the licensee to provide any new information concerning possible adverse
effects.'*® Several environmental assessment statutes contemplate administrative penalties as an
enforcement tool, although few have applied them in practice.***

Issue for Discussion

What changes to The Environment Act might help to improve compliance and enforcement?
Options for reform include mandatory monitoring and publication of monitoring information,
the power to order audits, routine program evaluations and enhanced enforcement techniques.
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development. These timelines are not consistently observed in practice as they often do not allow for adequate
review and consultation.

% UN University, supra note 57, Chapter 5-2“Purpose of Scoping.”.

190 The Environment Act, supra note 7 ,ss 10(6), 11(9), 12(5).

191 Environmental Assessment Regulations, NS Reg 26/95, s 11.

192 For example, the Newfoundland & Labrador Environmental Protection Act, SNL 2002, ¢ E-14.2 requires an
initial registration of all undertakings identified in its inclusion list. The public may comment on the registration
document. Within 45 days of registration, the minister must decide to: release the undertaking from the
environmental assessment process, require an Environmental Preview Report, require an Environmental Impact
Statement, or refuse the undertaking.

103 See Robert Gibson, “Sustainability Assessment: Basic Components of a Practical Approach” (2006) 24 Impact
Assessment and Project Appraisal 170 at 179, 180.

104 The Environment Act, supra note 7,ss 27-28.

195 This problem is exacerbated in Manitoba where, as a result of reorganization in the early 2000s, the Department
of Conservation and Water Stewardship can act as both proponent and regulator.
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1% For example, the Alberta Environmental Appeals Board which hears appeals from decisions made under the
Environmental Protection and Enhancement Act, supra note 30, s 90.

197 See Robert Gibson et al, supra note 11 at 147.

198 See e.g. Environment Act, SNS 1994-94, ¢ 1, s 41(a).

199 See e.g. Office of the Auditor General of Canada, 2011 October Report of the Commissioner of the Environment
and Sustainable Development (October 4, 2011); Office of the Auditor General of British Columbia, An Audit of
Environmental Assessment Office’s Oversight of Certified Projects (July 2011).

19 5ypra note 7, ss 12(2), 19(1), 31.

111 Manitoba Conservation, Building a Sustainable Future: Proposed Changes to Manitoba’s Environment Act — A
Discussion Paper (September 18, 2001).

112 ee e.g. Environmental Protection and Enhancement Act,supra note30, s 196; Environmental Protection Act,
supra note 91, s 91.

3 Environmental Protection and Enhancement Act, ibid, s 76.

" Ibid, s 237.
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APPENDIX A: LIST OF ISSUES

CHAPTER 3: ENVIRONMENTAL ASSESSMENT
AND SUSTAINABLE DEVELOPMENT

Issue 1

Should The Environment Act be amended to establish more direct links between the
environmental assessment process and principles and guidelines of sustainability provided in
The Sustainable Development Act? Are there particular developments for which sustainability
principles are most relevant? How would this change affect your participation in Manitoba’s
environmental assessment process?

Issue 2

Should a consideration of the need for, and alternatives to, a development (“NFAT”) be a
requirement for some or all proposed developments? Are there types of development for which
NFAT is more or less appropriate? What legislative and policy supports are necessary for
meaningful consideration of the need for, and alternatives to, a development?

CHAPTER 4: CUMULATIVE EFFECTS AND
STRATEGIC ENVIRONMENTAL ASSESSMENT

Issue 3

Should a consideration of cumulative effects be mandatory for all environmental assessments
conducted in Manitoba? What legislative and policy supports are needed for meaningful
cumulative environmental assessment at the individual development level?

Issue 4

Strategic environmental assessment is considered an effective method for considering the need
for and alternatives to development, and cumulative environmental effects. How, if at all, should
strategic environmental assessment be reflected in Manitoba’s environmental assessment
framework?

Issue 5

How can the legislative framework support more effective regional strategic environmental
assessment (“RSEA”)? Options for reform include authorizing the minister to require RSEA
and proponent engagement in RSEA processes, maintaining a database of cumulative regional
environmental information, developing criteria for the application of RSEA at the

individual development level and establishing guidelines for the consistent collection of
environmental data.

Discussion Paper: Manitoba’s Environmental Assessment and Licensing Regime 46



CHAPTER 5: PUBLIC PARTICIPATION

Issue 6

The Discussion Paper identifies five procedural stages at which public participation might be
effective: pre-filing, scoping, review of the environmental assessment report, establishing terms
of reference for a public hearing, and post-licensing follow-up. At what stages in the
environmental assessment process is public participation most valuable?

Issue 7

How can the legislative framework strengthen public engagement in Manitoba? Options for
reform include publishing guidelines on effective public engagement, providing for TAC
involvement before public notification, requiring notice to directly affected members of the
public, and including appeal information in the public registry. How would these reforms affect
your participation in the process?

Issue 8

The Discussion Paper identifies several measures for reform that may enhance engagement with
First Nations and other Aboriginal groups in the context of environmental assessment and
licensing. These include: requiring that the EAP describe how the proposed development will
affect First Nations and other Aboriginal groups, recognizing Aboriginal traditional knowledge
in the legislation, and publishing best practice guidelines for the collection and use of Aboriginal
traditional knowledge. How would these measures affect your participation in the environmental
assessment process?

Issue 9

The Discussion paper identifies four areas of possible reform in connection with the Clean
Environment Commission (“CEC”). These are: clarifying the role of CEC experts, formalizing
the CEC’s authority to review environmental assessment documents, encouraging a larger
variety of CEC proceedings, and clearly distinguishing the regulatory and the hearing processes.
How would these reforms affect your participation in the environmental assessment process?

CHAPTER 6: BALANCING CERTAINTY AND FLEXIBILITY

Issue 10

The Discussion Paper identifies a need for more concrete rules and criteria in the legislation.
What aspects of Manitoba’s environmental assessment and licensing regime are most in need
of clearer legislative criteria?
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Issue 11

What are the most important factors in a significance determination? Should proponents be
required to explain their significance determinations with reference to published guidelines,
distinguishing between pre-mitigation and residual effects?

Issue 12

Written reasons for decision can enhance process certainty and fulfill the objectives of public
participation and transparency. What environmental assessment and licensing decisions should
be supported by written reasons?

CHAPTER 7: SPECIFIC PROCEDURAL STEPS

Issue 13

Should the Act expressly provide the minister with authority to require environmental
assessment of an activity not contemplated in the Classes of Development Regulation? What
factors should guide this exercise of discretion?

Issue 14

Should unlicensed activities, and those licensed under other regulatory regimes, be brought into
the environmental assessment process established under The Environment Act? Are there
activities that should not be subject to environmental assessment under the Act?

Issue 15

Should the Act allow for staged licensing? In what circumstances is staged licensing useful?
What provisions are needed to ensure that all aspects of a development and their aggregate
effects are adequately addressed in the environmental assessment process?

Issue 16

How effective is the scheme for determining levels of assessment established by The
Environment Act and Classes of Development Regulation? Are you in favour of a system of basic
notification for some or all proposed developments to aid in early, open and interactive scoping?

Issue 17

What improvements might be made to Manitoba’s system for statutory appeals? Options for
reform include prescribed time frames for decision-making and the involvement of standing or
ad hoc appeal panels.
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Issue 18

What changes to The Environment Act might help to improve compliance and enforcement?
Options for reform include mandatory monitoring and publication of monitoring information, the
power to order audits, routine program evaluations and enhanced enforcement techniques.
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	EXECUTIVE SUMMARY 
	EXECUTIVE SUMMARY 
	In November 2012, at the suggestion of the Public Interest Law Centre, the Manitoba Law Reform Commission began a project to study the provincial environmental assessment and licensing regime and make recommendations for its reform. 
	Environmental assessment engages important economic, social and environmental interests and is considered a critical tool in the pursuit of sustainable development. Manitoba’s system for environmental assessment is found in The Environment Act and many of its core provisions date from 1988. Reform may now be appropriate to account for changing technologies and approaches to environmental assessment. The recently enacted Canadian Environmental Assessment Act 2012 may limit the reach of federal environmental 
	Environmental assessment reform initiatives typically focus on a system’s effectiveness and efficiency, and these concerns underlie this project as well. The objective of this Discussion Paper is to develop proposals for reform that enhance certainty, transparency and flexibility in Manitoba’s environmental assessment regime. 
	There are seven chapters in this Discussion Paper: 
	Chapter 1: Introduction provides a background on environmental assessment and identifies the need and objectives for reform. 
	Chapter 2: An Overview of Manitoba’s Environmental Assessment Process provides a high level overview of the following steps in Manitoba’s environmental assessment process: triggering, screening, scoping, impact assessment, review of environmental assessment reports, decision-making, appeals and judicial review, and post-licensing follow-up. 
	Chapter 3: Environmental Assessment and Sustainable Development examines the connection between environmental assessment and principles of sustainable development. It also questions how the need for, and alternatives to, a proposed development should be addressed in the legislative framework. 
	Chapter 4: Cumulative Effects and Strategic Environmental Assessment explores practical ways to support cumulative effects assessment within Manitoba’s regime. These include increased ministerial authority in respect of strategic environmental assessment, the development of a repository of cumulative environmental information, and guidelines around the collection and presentation of data. 
	Chapter 5: Public Participation identifies possible areas for reform in connection with the timing and mechanisms of public participation, engagement with First Nations and other Aboriginal groups, and the role of the Clean Environment Commission as a venue for public participation. 
	Chapter 6: Balancing Certainty and Flexibility examines the challenge of achieving an appropriate balance of certainty and flexibility in the environmental assessment framework. The chapter focuses on three main issues: legislative support for environmental assessment, significance determinations, and written reasons for decision. 
	Chapter 7: Specific Procedural Steps applies the themes outlined in earlier chapters to specific procedural steps in Manitoba’s environmental assessment process: triggering, screening and scoping, statutory appeals, and compliance and enforcement. 
	The Paper identifies 18 Issues for Discussion, appearing throughout the text and listed for convenience at Appendix A. 
	CHAPTER 1: INTRODUCTION 
	Environmental assessment is the process by which environmental considerations are factored into development approval decisions. It was first introduced in 1970 with the enactment of the 
	U.S. National Environmental Policy Act. Since then, over 100 countries and international aid and financial agencies have adopted formal environmental assessment procedures. Engaging important economic, social and environmental interests, environmental assessment has attracted the attention of policy-makers and law reformers for close to 50 years. 
	1

	In Manitoba, environmental assessment evolved from statutory pollution control mechanisms that have been in place, in some form, since the early 20 century. In 1976, Manitoba’s cabinet approved a policy for the establishment of an environmental assessment and review process for all proposed provincial projects that may significantly affect the environment as a result of air, water and soil contamination. With the enactment of The Environment Act (the “Act”) in 1988, environmental assessment became a legisla
	th

	A. The Need for Reform 
	A. The Need for Reform 
	The 1988 Act was ahead of its time in many ways. Its contemplation of social and economic effects, focus on environmental protection and goal of conserving resources for future generations were novel and progressive. The Act uniquely provides for a comprehensive assessment and licensing process, and its provisions for public participation remain a model for many jurisdictions. 
	The Act has been amended several times since 1988, but its core provisions for environmental assessment have not changed. Reform may now be appropriate to account for changing attitudes about the role of environmental assessment and technological advances. 
	Recent amendments to the federal environmental assessment legislation provide an additional impetus for reform. Changes include the elimination of certain process options and new triggering, screening and scoping procedures. The Canadian Environmental Assessment Act, 2012 is new legislation and not yet fully tested, but some experts predict fewer environmental assessments with a more limited scope under the new federal scheme. This underscores the need for a comprehensive and effective provincial regime. 
	2

	This is not the first reform initiative to consider Manitoba’s environmental assessment process. The Commission is indebted to the Report on the Consultation of Sustainable Development Implementation (“COSDI”), and to the Department of Conservation and Water Stewardship, which publicly explored possibilities for reform in its 2001 paper, Building a Sustainable Future. This Discussion Paper builds on many of the ideas expressed in these earlier initiatives. 
	3


	B. Objectives for Reform 
	B. Objectives for Reform 
	In light of the Commission’s statutory mandate to improve the law and administration of justice in Manitoba, this project’s focus is on changes to the legislation, regulations and policy framework for environmental assessment and licensing in this province. Methodological, operational and technical considerations are generally beyond the project’s scope. 
	Several past studies have evaluated environmental assessment systems for their effectiveness and efficiency, considerations which inform this project as well. In this context, effectiveness refers to “whether something works as intended and meets the purpose for which it is designed.”A well-designed system should also be efficient in terms of costs in time, money and human
	4 

	5
	resources. 
	Consistent with the Commission’s mandate, and bearing in mind the reasons for reform, this Discussion Paper is focused on developing proposals intended to result in a transparent, certain and flexible framework for environmental assessment. These reform objectives inform the analysis in the following ways: 
	Transparency: This Discussion Paper recognizes the need for clear indicators about how and why development approval and procedural decisions are made. 
	Certainty: This Discussion Paper recognizes the need for certainty and clarity in Manitoba’s environmental assessment and licensing process. 
	Flexibility: This Discussion Paper recognizes the need for flexibility in the environmental assessment process. The Act captures a wide range of activities involving complex and often competing interests. Reform ought to be aimed at achieving levels of assessment appropriate to the nature, location and circumstances of the proposed development. Flexibility also implies a variety of legislative, regulatory and policy instruments, all of which have a place in law reform.
	6 

	The subject of environmental assessment and licensing is far-reaching, and the Commission has been selective in its choice of Issues for Discussion. While the Discussion Paper will identify emerging areas of interest and scholarship, its focus is on those topics for which there is a sufficient body of knowledge and experience to identify good practice. 

	C. Structure of this Discussion Paper 
	C. Structure of this Discussion Paper 
	The Discussion Paper explores ideas for reform in several key areas, based on a review of good environmental assessment practices, stakeholders’ views, academic and professional literature, and contextual factors specific to Manitoba. 
	There is no single best way to analyze the regulatory framework for environmental assessment. The Commission approached this project by examining the various steps in Manitoba’s process, identifying four main themes that influence the framework as a whole, and applying these 
	There is no single best way to analyze the regulatory framework for environmental assessment. The Commission approached this project by examining the various steps in Manitoba’s process, identifying four main themes that influence the framework as a whole, and applying these 
	themes to specific procedural aspects of the system. The approach is reflected in the chapters of the Discussion Paper, as follows: 

	Chapter 2: An Overview of Manitoba’s Environmental Assessment Process Chapter 3: Environmental Assessment and Sustainable Development Chapter 4: Cumulative Effects Assessment and Strategic Environmental Assessment Chapter 5: Public Participation Chapter 6: Balancing Certainty and Flexibility Chapter 7: Specific Procedural Steps 

	D. Consultation Process 
	D. Consultation Process 
	This Discussion Paper identifies 18 Issues for Discussion phrased as open-ended questions. The Commission will consider all responses in formulating its recommendations. If you have comments about other relevant matters, please include them in your submission. 
	Comments on the Discussion Paper may be submitted until April 25, 2014. A Report for Consultation will be circulated for additional comment before the publication of the Commission’s Final Report. 


	CHAPTER 2: AN OVERVIEW OF MANITOBA’S ENVIRONMENTAL ASSESSMENT PROCESS 
	CHAPTER 2: AN OVERVIEW OF MANITOBA’S ENVIRONMENTAL ASSESSMENT PROCESS 
	Environmental assessment generally follows a series of distinct, though often overlapping, procedural steps. This chapter will briefly describe these steps in the context of Manitoba’s legislative and policy framework. 
	Triggering 
	Triggering 
	Triggering refers to the mechanism(s) by which activities are brought into the environmental assessment process. In Manitoba, The Environment Act (“the Act”) and the Classes of Development Regulationprescribe a list of activities that automatically trigger the environmental assessment process. Any activity that is consistent with those identified in the Classes of Development Regulation will be subject to environmental assessment under the Act. Proponents are required to file a proposal with the Department 
	7
	8 


	Screening 
	Screening 
	Screening refers to the process by which the level of assessment is determined. It is widely recognized that the breadth and rigour of the environmental assessment process should correspond to a project’s potential impacts. In Manitoba, the legislative framework contemplates different levels of assessment depending on the development’s classification as Class 1, 2 or 3 in the Classes of Development Regulation. In practice, the assessment path is generally determined with reference to a development’s particu

	Scoping 
	Scoping 
	Scoping is the process of identifying the major issues associated with a proposed development and determining procedural and informational requirements for environmental assessment. Manitoba’s Act requires the director or minister to determine the form of assessment, and permits the director or minister to request additional information, issue guidelines for further studies, or require an environmental assessment report. 
	For the large majority of Manitoba developments, the licensing decision is made on the basis of the Environment Act proposal (“EAP”). In these cases, the scope of environmental assessment is generally determined before the EAP is filed, with reference to the informational requirements in the Licensing Procedures Regulation. The EAP may then be adjusted as a result of public and Technical Advisory Committee (“TAC”) input. 
	9

	For more complex developments, the director or minister may require a detailed environmental assessment report, often described as an environmental impact statement (“EIS”). The Act authorizes the minister or director to issue guidelines and instructions for the EIS as part of the scoping process. In practice, proponents often submit their own scoping documents which may be made available for public comment and are subject to review and modification by the 
	regulator.
	10 


	Impact Assessment 
	Impact Assessment 
	Impact assessment is the process of identifying and analyzing the potential impacts of a proposed development and mitigation techniques. The proponent is responsible for impact assessment, and this analysis is found in either the EAP or the EIS. 

	Review of the Environmental Assessment Reports 
	Review of the Environmental Assessment Reports 
	In Manitoba, the director or minister reviews the content of the EAP or EIS before making a licensing decision, with input from the TAC and the public. The minister can order a public hearing to review the environmental assessment of any class of development. In such cases, the Clean Environment Commission conducts public hearings and makes licensing recommendations to the minister. 

	Decision-Making 
	Decision-Making 
	This is the stage at which the decision-making authority approves or rejects a development proposal. Licensing conditions are imposed on approved developments. In Manitoba, the director has decision-making authority over Class 1 and 2 developments. The minister makes decisions for Class 3 developments. The Environment Act allows the minister to exercise the director’s authority over Class 1 and Class 2 developments where a public hearing has taken or will take place. 

	Appeals and Judicial Review 
	Appeals and Judicial Review 
	Development approval or rejection decisions are subject to judicial review. Judicial review is concerned with the procedural legality of the administrative process, and does not typically address a decision’s merits. 
	Some environmental assessment decisions are also subject to statutory appeal. In Manitoba, any person who is affected by the director’s decision may appeal to the minister. The Lieutenant Governor-in-Council considers appeals from minister’s decisions made under sections 10, 11, 12 or 14(2) of the Act. 

	Post-Licensing Follow-Up 
	Post-Licensing Follow-Up 
	This is the stage at which developments are supervised to ensure compliance with licensing terms and conditions. Proponents are generally expected to monitor and manage the 
	This is the stage at which developments are supervised to ensure compliance with licensing terms and conditions. Proponents are generally expected to monitor and manage the 
	development’s impacts. Statutory enforcement mechanisms are also relevant to post-licensing follow-up. The Environment Act contains several provisions relating to compliance and enforcement, which are examined in chapter 7 of this Discussion Paper. 



	CHAPTER 3: ENVIRONMENTAL ASSESSMENT AND SUSTAINABLE DEVELOPMENT 
	CHAPTER 3: ENVIRONMENTAL ASSESSMENT AND SUSTAINABLE DEVELOPMENT 
	This chapter first examines the purpose of environmental assessment and the extent to which it serves as an instrument for sustainability, or sustainable  It goes on to question how an analysis of the need for, and alternatives to, a development should be addressed in the legislative framework. 
	development.
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	A. Sustainable Development and Sustainability Assessment 
	A. Sustainable Development and Sustainability Assessment 
	In its most traditional sense, environmental assessment helps to ensure that environmental considerations are explicitly addressed and incorporated into the development decision-making process. Environmental assessment serves to anticipate and avoid, minimize or offset the adverse effects of a development proposal. 
	Increasingly, environmental assessment is also seen as a way to advance and promote certain environmental and social values. Environmental protection, conservation, social equity, biodiversity and public participation are among the many principles identified as falling within the scope of environmental assessment. Foremost among these is the concept of sustainability. 
	The classic definition of sustainable development comes from the 1987 Report of the World Commission on Environment and Development, Our Common Future: “Sustainable development is development that meets the needs of the present without compromising the ability of future generations to meet their own needs.” Since that time, governments, industries and non-governmental organizations have embraced the idea of sustainability. 
	12

	There is now an extensive academic literature on the possibilities of using environmental assessment as a platform from which to engage in sustainability  This would involve a consideration of the environmental, economic and social effects of a proposed development, and the interaction among these effects. An overall goal of sustainability assessment, as described in the literature, is to achieve a net contribution to sustainability with a focus on the public interest. 
	assessment.
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	Contemporary examples of sustainability assessment include recent joint review panels established under the Canadian Environmental Assessment Act and provincial or territorial statutes, several of which have adopted a net contribution to sustainability test when analyzing proposed  In Alberta, the Natural Resources Conservation Board decides whether major non-energy natural resources projects are in the public interest, considering economic, environmental and social  In England, sustainability appraisals ha
	developments.
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	effects.
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	16 

	Despite some practical experience, the concept of sustainability assessment remains fluid. There is uncertainty around the meaning of sustainability, the relationship between intra-generational 
	Despite some practical experience, the concept of sustainability assessment remains fluid. There is uncertainty around the meaning of sustainability, the relationship between intra-generational 
	and inter-generational equity, the preferred frameworks and methodologies for sustainability assessment, and the principles underlying the trade-offs between environmental, social and economic 
	interests.
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	In the Commission’s view, it is not yet possible to identify a best practice of sustainability assessment. Moreover, the adoption of a sustainability assessment framework would represent a significant policy choice, involving new forms of knowledge, different participants and a change in focus. While the Commission suggests that Manitoba’s policy-makers consider the merits of sustainability assessment, it is not in a position to make specific recommendations in this 
	regard.
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	That is not to say that environmental assessment cannot play an important role in promoting sustainability principles, as discussed in the section below. 

	B. Sustainability Principles and Environmental Assessment in Manitoba 
	B. Sustainability Principles and Environmental Assessment in Manitoba 
	Manitoba’s Act makes clear that environmental assessment is, at a minimum, a tool for decision-making and for identifying and mitigating significant adverse impacts. The entire legislative structure for review and decision-making confirms and supports these roles. 
	The Act contemplates broader objectives as well. According to section 1(1), the Act’s purpose is, “to develop and maintain an environmental protection and management system in Manitoba which will ensure that the environment is protected and maintained in such a manner as to sustain a high quality of life, including social and economic development, recreation and leisure for this and future generations.” 
	Legislative references to social and economic development, future generations and public involvement in environmental decision-making all point toward sustainability. 
	The government of Manitoba has signalled its policy commitment to sustainability with the enactment of The Sustainable Development Act (“SDA”) in 1997, and more recently in its Tomorrow Now 
	19
	initiative.
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	The purpose of the SDA is to create a framework through which sustainable development will be implemented in the provincial public sector and promoted in private industry and in society 
	generally.
	21 

	The SDA adopts the Our Common Future definition of sustainable development, and enacts a number of principles and guidelines to be applied in the pursuit of  Many of these are relevant to environmental assessment, including the integration of economic, environmental, social and human health factors in decision-making, stewardship, prevention, and The SDA also emphasizes procedural factors relevant to environmental assessment such as public participation, access to information and 
	sustainability.
	22
	conservation.
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	accountability.
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	It seems only logical that the SDA’s principles and guidelines of sustainable development inform the conduct of environmental assessment in Manitoba, and be given expression in the Act. 
	Establishing a legislative connection between environmental assessment and sustainability is, in itself, straightforward. Some Manitoban natural resources statutes do so by referring to sustainable development as a statutory objective, and elaborating on the principles and guidelines provided in the SDA.
	25 

	Statutory definitions could also be reviewed to ensure consistency with sustainability objectives. Definitions of such terms as “adverse effect”, “assessment” and “environment” are integral to supporting the Act’s purposes. Guidance on the analysis of social and economic effects might also be required. 
	A legislative connection between the Act and the SDA would be an important reflection of Manitoba’s commitment to sustainable development, helping to guide the interpretation of the Act, and inform the participants’ expectations. 
	Issue for Discussion 
	Issue for Discussion 
	Issue for Discussion 

	Should The Environment Act be amended to establish more direct links between the environmental assessment process and principles and guidelines of sustainability provided in The Sustainable Development Act? Are there particular developments for which sustainability principles are most relevant? How would this change affect your participation in Manitoba’s environmental assessment process? 
	Should The Environment Act be amended to establish more direct links between the environmental assessment process and principles and guidelines of sustainability provided in The Sustainable Development Act? Are there particular developments for which sustainability principles are most relevant? How would this change affect your participation in Manitoba’s environmental assessment process? 


	Other statutory changes could also strengthen environmental assessment as a tool for sustainability, and the SDA’s principles and guidelines inform much of the analysis in the following chapters. The rest of this chapter concerns a question relevant to both good environmental practice and the pursuit of sustainable outcomes: how should a consideration of the need for, and alternatives to, a proposed development be addressed in the legislative framework? 
	C. The Need for and Alternatives to the Development 
	C. The Need for and Alternatives to the Development 
	The consideration of the need for, and alternatives to, a proposed development (“NFAT”) seems to be implied in many of the SDA’s principles and guidelines. Sustainability goals such as stewardship, conservation and enhancement, for example, are best served by choosing the most sustainable option from a range of reasonable alternatives. 
	Much of the environmental assessment literature describes NFAT as a best practice, and the “key to creative, proactive and decision relevant assessment.”
	26 

	Most commentators agree that NFAT should ideally occur at a strategic level. This has led to an extensive literature on the advantages of regional strategic environmental assessment and strategic environmental assessment, which are examined in more detail in Chapter 4 of this Discussion Paper. 
	NFAT is more challenging at an individual development level. Indeed, in many cases, feasible alternatives will no longer be practically available by the time a project reaches the regulatory assessment stage. 
	There are also legitimate questions about whether NFAT is necessary and appropriate for all proponents and all developments. Public proponents, for example, may be best placed to articulate the need for the project in broad public interest terms, and to explore a full range of alternatives. 
	In Manitoba, the director or minister may require the proponent to identify alternatives to the proposed development’s processes and locations for Class 2 and 3 The Environment Act Proposal Report Guidelines suggest that an analysis of the need or rationale for the development, purpose and alternatives ought to form part of an Environment Act proposal (“ The binding Licensing Procedures Regulation is silent on the consideration of needs for and alternatives to the development in an EAP.
	developments.
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	EAP”).
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	29 

	Some Canadian jurisdictions specify NFAT as a requirement for all environmental impact 
	statements.
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	With its inclusion in The Environment Act Proposal Report Guidelines, NFAT seems to be an informal requirement for at least some developments in Manitoba. The question is whether NFAT should be formalized in the Act or regulations as a requirement for some or all proposed developments. There are various legislative approaches available. NFAT may, for example, be a discretionary requirement for all proposals, mandatory for all proposals with some exceptions, or mandatory for only some proposals. 
	NFAT need not be an onerous requirement. The policy context may often assist in articulating the need for a project and identifying appropriate alternatives, for both private and public developments. Guidelines could be developed to identify appropriate ranges of alternatives in the context of particular developments. More extensive use of strategic environmental assessment would also reduce the burden on individual proponents. In some cases, it may be appropriate to assign the responsibility of identifying
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	Greater institutional capacity for NFAT analysis may also be required, particularly in the context of public hearings. 
	Issue for Discussion 
	Issue for Discussion 
	Issue for Discussion 

	Should a consideration of the need for, and alternatives to, a development (“NFAT”) be a requirement for some or all proposed developments? Are there types of developments for which NFAT is more or less appropriate? What legislative and policy supports are necessary for meaningful consideration of the need for, and alternatives to, a development? 
	Should a consideration of the need for, and alternatives to, a development (“NFAT”) be a requirement for some or all proposed developments? Are there types of developments for which NFAT is more or less appropriate? What legislative and policy supports are necessary for meaningful consideration of the need for, and alternatives to, a development? 





	CHAPTER 4: CUMULATIVE EFFECTS AND STRATEGIC ENVIRONMENTAL ASSESSMENT 
	CHAPTER 4: CUMULATIVE EFFECTS AND STRATEGIC ENVIRONMENTAL ASSESSMENT 
	The previous chapter examined the connection between environmental assessment and principles of sustainability. The topics of cumulative effects assessment, strategic environmental assessment and regional strategic environmental assessment are directly related to sustainability, as discussed in this chapter. 
	A. Cumulative Effects Assessment 
	A. Cumulative Effects Assessment 
	Cumulative effects are changes to the environment caused by an action in combination with other past, present and future  The consideration of cumulative effects is central to environmental assessment as a tool for sustainability, particularly in areas where multiple large-scale projects operate or are planned. 
	actions.
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	It is acknowledged as a best practice, but cumulative effects assessment (“CEA”) is methodologically complex and there are challenges to its effective implementation. These include determining the proper scope in terms of both geographic proximity and time; dealing with multiple stakeholders and cross-jurisdictional issues; establishing appropriate baselines for CEA; and determining the proper roles of proponents, regulators, and members of the public. 
	Many jurisdictions publish guidance on effective CEA. Alberta’s guidelines, for example, provide general guidance, recognizing the need for flexibility while suggesting certain basic questions that should be answered in any CEA  Alberta’s system allows the CEA requirement to be tailored to suit the particular circumstances of individual projects. 
	process.
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	Some experts believe that CEA is not well suited for inclusion in project-level assessment, either conceptually or  This has led to calls for more strategic environmental assessment initiatives, discussed in greater detail below. Policy-makers may nevertheless wish to consider how to accommodate cumulative effects assessment at the individual development level, particularly in the absence of formal mechanisms for strategic environmental assessment. 
	operationally.
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	Although Manitoba’s Act and regulations are silent on the need for CEA at either the development or strategic level, it is not uncommon for proponents to address cumulative effects. The regulator typically requires CEA for large developments with the potential for widespread and extensive effects. 
	Other statutory models for environmental assessment address CEA more directly, making it a requirement of every environmental impact statement, or identifying it as a factor in decision
	-
	making.
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	Consistent with the idea of environmental assessment as an instrument for sustainability, the regulatory framework should ideally support and facilitate CEA. In many cases, proponents may 
	Consistent with the idea of environmental assessment as an instrument for sustainability, the regulatory framework should ideally support and facilitate CEA. In many cases, proponents may 
	be able to identify how their proposed developments will contribute to the cumulative state of the environment. This could be a legislative requirement for some or all proposed developments. 

	To reduce the burden of CEA on individual proponents, it is generally agreed that better technical guidance is required and that government should have an active role in assembling and publishing cumulative environmental  In most cases, proponents cannot reasonably be expected to gather data from competitors in the region, and the obligation should only extend to reliance on publicly available information. 
	information.
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	Effective CEA also depends on the existence of thresholds, and other useful cumulative environmental  Additional work is required outside the legislative framework to build capacity in this regard. 
	indicators.
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	Issue for Discussion 
	Should a consideration of cumulative effects be mandatory for all environmental assessments conducted in Manitoba? What legislative and policy supports are needed for meaningful cumulative environmental assessment at the individual development level? 
	The remainder of this chapter will focus on strategic environmental assessment initiatives as a vehicle for CEA, and the connection between strategic and development-level assessments. 

	B. Strategic Environmental Assessment 
	B. Strategic Environmental Assessment 
	Strategic environmental assessment (“SEA”) is a process by which government assesses the environmental effects of its own policies, plans and  Whereas development assessment processes focus on concrete proposals, SEA is aimed at identifying development goals and strategies for a particular sector or 
	programs.
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	region.
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	Most observers agree that SEA offers the best opportunity to consider cumulative environmental effects and the need for and alternatives to various types of developments. It is also considered a key factor in achieving sustainability, permitting an integrated consideration of environmental, economic and social factors at an early stage. 
	Strategic environmental assessment can be implemented in various ways. Many jurisdictions provide for strategic environmental assessment through administrative order, cabinet directive or policy  Some provincial statutes expressly allow for a form of strategic environmental assessment by authorizing the minister to require the environmental assessment of a plan or 
	guideline.
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	program.
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	There are SEA-type activities taking place outside the formal environmental assessment regime. Manitoban examples include integrated watershed management plans such as the Assiniboine Delta Aquifer Management Plan and the Swan Lake Basin Management Plan. 
	The Commission does not propose to recommend a legislated framework for SEA. While its merits are undisputed, there is no single best approach to SEA implementation. Much will depend on individual circumstances, and flexibility of approach seems  It is expected that an accumulation of experience in strategic activities in Manitoba will eventually inform the development of a formal SEA framework. 
	essential.
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	There may, however, be merit in considering ways to address strategic environmental assessment in the existing legislation. As mentioned, some jurisdictions expressly authorize the minister to order the environmental assessment of a program or plan. Another possibility is to trigger strategic environmental assessment when a project-level assessment reveals a clear absence of publicly available cumulative environmental information. 
	Issue for Discussion 
	Issue for Discussion 
	Issue for Discussion 

	Strategic environmental assessment is considered an effective method for considering the need for and alternatives to development and cumulative environmental effects. How, if at all, should strategic environmental assessment be reflected in Manitoba’s environmental assessment framework? 
	Strategic environmental assessment is considered an effective method for considering the need for and alternatives to development and cumulative environmental effects. How, if at all, should strategic environmental assessment be reflected in Manitoba’s environmental assessment framework? 



	C. Regional Strategic Environmental Assessment 
	C. Regional Strategic Environmental Assessment 
	Regional strategic environmental assessment (“RSEA”) is a type of strategic environmental assessment, and a critical area of interest for academics, practitioners and policy-makers. 
	RSEA is a process by which environmental considerations are taken into account at a regional level, allowing for more meaningful consideration of alternatives, cumulative effects and ecological systems. RSEA is directly linked to the pursuit of 
	sustainability.
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	The Canadian Council of Ministers of the Environment (“CCME”) suggests that the overall objective of RSEA is to, “inform the preparation of a preferred development strategy and environmental management framework(s) for a region.” While cautioning against an overly prescriptive approach, the CCME identifies nine methodological steps that ought to form part of most RSEA 
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	processes.
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	RSEA is often discussed in the context of planning for specific sectors. It has potential applications in integrated land-use planning, urban planning, watershed management, regional energy strategies and conservation and protected areas planning. It may apply most usefully to specific ecological components, such as a species of animals or particular natural resources within a region. 
	While the theory of RSEA is highly regarded, there are practical barriers to its implementation. Among these are the absence of data, standards and thresholds at regional scales, and the administration and coordination of RSEA 
	activities.
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	Legislative amendment alone cannot overcome these barriers, but it may facilitate more effective RSEA. The minister, for example, could be empowered to order RSEA where appropriate, and to require proponent participation in the RSEA process. Such engagement might include participation in multi-stakeholder regional environmental studies, the sharing of relevant data and the creation of regional environmental standards. Participation in RSEA is already a licensing condition in some cases, but could be formali
	To address the information gap, observers have identified the need for a repository of publicly available regional environmental data. With data resulting from government-led regional studies and individual project monitoring, the repository would provide a reference point for cumulative effects assessment at the individual development level. The Department of Conservation and Water Stewardship could be responsible for maintaining and administering the data. 
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	Another challenging aspect of RSEA is its connection to individual development assessment processes. Before its repeal in 2012, the Canadian Environmental Assessment Act addressed this issue, providing that the results of relevant regional environmental studies should be taken into account at the project  This is a practical legislative approach. 
	level.
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	However, if RSEA-type activities are to inform development-level environmental assessment, it is critical that they be open, rigorous and subject to public comment. In the absence of a formal legislative model for strategic environmental assessment, it is all the more important that criteria be developed to determine what regional assessment activities are sufficiently robust to apply to development approvals. Criteria should include, at a minimum, adequate public participation at the strategic level. 
	Finally, effective RSEA depends on consistency in the collection and presentation of data. For monitoring data to be aggregated in a meaningful way, it must share certain characteristics. This speaks to the need for consistent rules on the collection and presentation of environmental monitoring data. 
	Issue for Discussion 
	Issue for Discussion 
	Issue for Discussion 

	How can the legislative framework support more effective regional strategic environmental assessment (“RSEA”)? Options for reform include authorizing the minister to require RSEA and proponent engagement in RSEA processes, maintaining a database of cumulative regional environmental information, developing criteria for the application of RSEA at the individual development level, and establishing guidelines for the consistent collection of environmental data. 
	How can the legislative framework support more effective regional strategic environmental assessment (“RSEA”)? Options for reform include authorizing the minister to require RSEA and proponent engagement in RSEA processes, maintaining a database of cumulative regional environmental information, developing criteria for the application of RSEA at the individual development level, and establishing guidelines for the consistent collection of environmental data. 




	CHAPTER 5: PUBLIC PARTICIPATION 
	CHAPTER 5: PUBLIC PARTICIPATION 
	Public involvement is central to the environmental assessment process. It helps to identify significant impacts, potential mitigation measures and contentious issues. Provisions for open, inclusive and robust public participation enhance the legitimacy of the environmental assessment process, and promote confidence in its outcomes. Good environmental assessment practice provides for meaningful public input at multiple process stages. 
	Manitoba’s statutory framework for environmental decision-making reflects the importance of public participation. The Sustainable Development Act (“SDA”) identifies public participation and access to information among its Guidelines for Sustainable  The Act emphasizes the importance of public participation at several places, and establishes a public registry in which key documents are posted in respect of every proposed development. 
	Development.
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	This Discussion Paper examines ways to strengthen this aspect of Manitoba’s system, addressing the requirements of public participation under four headings: 
	A. When should the public be involved; 
	B. How should the public be involved; 
	C. Engagement with First Nations and other Aboriginal groups; and 
	D. The role of the Clean Environment Commission. 
	A. When should the public be involved? 
	A. When should the public be involved? 
	The Act provides for mandatory public consultation at only one stage in the environmental assessment process. On receipt of an Environment Act proposal (“EAP”), the director or minister must file a summary in the public registry and notify the public through advertisements in the local newspaper or  The public is invited to file comments and objections on the proposal. The Technical Advisory Committee (“TAC”) reviews the proposal at the same time, and provides its comments to the director or minister. 
	radio.
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	The Information Bulletin -Environmental Assessment and Licensing under The Environment Act indicates that guidelines for environmental impact statements, and the statements themselves, are also screened by the  But this is solely at the discretion of the regulator. The Manitoba Court of Queen’s Bench decision in Swampy Cree Tribunal Council v Clean Environment Commission confirms that the public is not entitled to “participate or have any input whatsoever in the framing of the guidelines, the terms of refer
	public.
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	A review of other environmental assessment systems suggests multiple stages at which public participation could be required or encouraged: pre-filing, scoping, environmental assessment report review, terms of reference for public hearings and post-licensing follow-up. 
	i. Before filing the proposal 
	i. Before filing the proposal 
	In the interests of efficiency and effectiveness, public input should ideally be sought at the earliest possible opportunity. This helps to identify contentious issues and streamlines the process at later stages. 
	One way to encourage early public participation is to require that proponents identify in their filing documents the communities that might be affected by the development, public concerns that have been expressed and plans to address those concerns. 
	Recognizing that early engagement may not be necessary or appropriate for every development, this approach stops short of requiring pre-filing consultation in every case. Instead, it encourages the proponent to turn its attention to public participation at an early stage and identify any steps taken in that regard. 

	ii. Scoping 
	ii. Scoping 
	The Act requires public consultation on the EAP. While the scope of environmental assessment is typically established before the EAP is filed, many proposals are amended on the basis of public and TAC input. 
	The public does not have a legislated role in developing the scope of the assessment report, also referred to as the environmental impact statement (“EIS”), typically required for more complex developments with various widespread effects. 

	iii. Review of the Environmental Impact Statement 
	iii. Review of the Environmental Impact Statement 
	Section 17 of the Act requires that a copy of the EIS be filed in the public registry. Except in cases of a public hearing, however, there is no formal statutory opportunity for the public to comment on the contents of the EIS. Although the minister or director may routinely seek public input on the EIS at his or her discretion, it might be useful to formalize this practice in legislation. 

	iv. The Terms of Reference for a Public Hearing 
	iv. The Terms of Reference for a Public Hearing 
	Section 6(5.1) of the Act provides that the minister may specify terms of reference that the Clean Environment Commission is to follow in carrying out a public hearing. Terms of reference set limits on the public’s ability to engage in a critical examination of the environmental assessment. However, as confirmed in Swampy Cree, the public has no statutory right to provide input at this stage. 

	v. Post-Licensing Follow-Up 
	v. Post-Licensing Follow-Up 
	The environmental assessment literature highlights the need to involve the public in post-licensing activities. This is consistent with the principles of access to information and public 
	The environmental assessment literature highlights the need to involve the public in post-licensing activities. This is consistent with the principles of access to information and public 
	participation promoted in the SDA. Possible methods for engaging with the public at this stage include the mandatory publication of monitoring information, subject to confidentiality considerations, and a larger role for community liaison committees in follow-up activities. 

	Issue for Discussion 
	Issue for Discussion 
	Issue for Discussion 

	The Discussion Paper identifies five procedural stages at which public participation might be effective: pre-filing, scoping, review of the environmental impact statement, establishing terms of reference for a public hearing, and post-licensing follow-up. At what stages in the environmental assessment process is public participation most valuable? 
	The Discussion Paper identifies five procedural stages at which public participation might be effective: pre-filing, scoping, review of the environmental impact statement, establishing terms of reference for a public hearing, and post-licensing follow-up. At what stages in the environmental assessment process is public participation most valuable? 




	B. How Should the Public be Involved? 
	B. How Should the Public be Involved? 
	This section of the Discussion Paper explores ways to improve the effectiveness of public participation, without unduly adding to the duration and complexity of the process. 
	i. Levels and Techniques of Public Engagement 
	i. Levels and Techniques of Public Engagement 
	The environmental assessment literature recognizes different levels of public engagement, ranging from basic public notification to negotiation. 
	Manitoba’s provisions for public participation go beyond notification. In every case, the public is invited to comment on the EAP. In some instances, community advisory groups help explore alternatives to the project and develop the scope of environmental assessment. For some developments, public engagement may extend to negotiation about the features of the proposed development and the scope of environmental assessment. 
	Manitoba’s system is versatile enough to allow for various techniques of public engagement including written consultation, public information sessions and individual meetings. There is no apparent need to amend the legislation to allow for greater flexibility in consultation. 
	Nevertheless, it may be useful to provide guidance to both proponents and the public about best practices in this area. Published guidelines could identify public engagement techniques and signal the regulator’s expectations about proponent-public consultation. 
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	ii. The Timing of Public and TAC Review 
	ii. The Timing of Public and TAC Review 
	The Licensing Procedures Regulation sets deadlines for the publication and advertisement of an EAP and other procedural steps. These have not been amended since 1988. It may now be time to review the regulation and update the time frames to reflect modern practice and expectations. Prescribed time limits should allow for meaningful public review without compromising process certainty. 
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	The EAP is circulated to the public and to the TAC at the same time. The TAC identifies technical shortcomings in the proposal and often requests additional information and clarification. Members of the public may also comment and request information on the EAP. 
	Some observers have suggested that the TAC review ought to be complete before the EAP is published. This would allow the public to focus on the proposal in its revised form, with the most complete and up-to-date information. A related suggestion is that TAC comments be provided to the public before the end of the public consultation period. 
	Although these proposals may add time to the initial consultation period, they should contribute to the overall efficiency of the system by allowing the participants to focus on the most significant aspects of the proposed development. 

	iii. Notification 
	iii. Notification 
	This section of the Discussion Paper addresses the regulator’s role in notifying the public about a proposed development. 
	The Act provides for publication of a summary of the EAP in the public registry and for advertisements in the local newspaper or radio. The limits of this statutory responsibility were tested in Caddy Lake Cottagers Assn. v Florence-Nora Access Road Inc.In this application to quash a licence issued under the Act, the court ruled that the statute did not require notice to those individuals or communities most directly affected by the proposed development. 
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	The findings in Caddy Lake highlight the need to review the Act’s notice provisions. Some sources suggest that giving notice to those individuals directly affected by a proposed development is a minimum good  This would be consistent with the principles and guidelines of sustainable development, and may help to ensure more effective public engagement. 
	practice.
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	In addition, although newspaper and radio advertisements may be useful, there are now multiple methods of public engagement. These include social media and electronic mailing lists, both of which are used effectively in other 
	jurisdictions.
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	iv. The Public Registry 
	iv. The Public Registry 
	Section 17 of the Act establishes a public registry and prescribes the documents it must contain. The public registry serves an important function in Manitoba’s environmental assessment system, facilitating meaningful public engagement. There have been many recommendations for improvements to Manitoba’s public registry, most of which do not require legislative 
	amendment.
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	The Commission has identified one aspect in which legislative amendment could reinforce the utility of the public registry. The Act does not require that information on appeals be included in 
	the public registry, and it is the government’s practice not to publish such information. Section 17 of the Act could be amended to address this legislative gap. There is no apparent reason for excluding appeal information from the public registry, and its publication would promote transparency in the system. 
	Issue for Discussion 
	Issue for Discussion 
	Issue for Discussion 

	How can the legislative framework strengthen public engagement in Manitoba? Options for reform include publishing guidelines on effective public engagement, providing for TAC involvement before public notification, requiring notice to directly affected members of the public, and including appeal information in the public registry. How would these reforms affect your participation in the process? 
	How can the legislative framework strengthen public engagement in Manitoba? Options for reform include publishing guidelines on effective public engagement, providing for TAC involvement before public notification, requiring notice to directly affected members of the public, and including appeal information in the public registry. How would these reforms affect your participation in the process? 




	C. Engagement with First Nations and Other Aboriginal Groups 
	C. Engagement with First Nations and Other Aboriginal Groups 
	First Nations and other Aboriginal groups occupy a unique place in Canada’s constitutional framework. The Constitution Act, 1982 expressly recognizes and affirms existing Aboriginal and treaty  Aboriginal rights stem from activities that are integral to the culture of Aboriginal peoples that existed before European contact or assertion of sovereignty, and that continue in some form to the  Canada’s courts have elaborated on the meaning of Aboriginal title and non-title  Treaty rights arise out of treaties s
	rights.
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	present.
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	rights.
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	The cultures, traditions and livelihoods of First Nations and other Aboriginal groups are often closely connected to the land, and their communities may be disproportionately affected by industrial development. Their centuries-long ties to the land have also resulted in an accumulated knowledge about the characteristics and interactions of various components of the surrounding ecosystem. This Aboriginal traditional knowledge can contribute to the environmental assessment process in significant ways. In addi
	decisions.
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	Engagement with First Nations and other Aboriginal groups involves many considerations beyond the reach of environmental assessment procedures. With the scope of this project in mind, the Discussion Paper focuses on two areas in which Aboriginal law and environmental assessment law closely intersect: the relationship between environmental assessment and the Crown’s duty to consult, and the place of Aboriginal traditional knowledge in the environmental assessment framework. 
	i. Environmental Assessment and the Crown’s Duty to Consult 
	i. Environmental Assessment and the Crown’s Duty to Consult 
	Section 35(1) of the Constitution Act, 1982 provides that “the existing Aboriginal and treaty rights of the Aboriginal peoples of Canada are hereby recognized and affirmed.” This provision has been interpreted as engaging a duty on the part of the Crown to consult with Aboriginal peoples about any action or decision that might adversely affect the exercise of an Aboriginal or treaty right. The Crown also has a duty to address or accommodate the concerns of Aboriginal communities raised in consultations. The
	64
	accommodation.
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	The duty to consult arises most often in the context of environmental assessment and licensing and natural resource allocation decisions. Crown-Aboriginal consultation and environmental assessment processes are closely connected, and could benefit from greater integration. 
	The proponent’s environmental assessment documents should ideally inform and facilitate the Crown-Aboriginal consultation process. Indeed, the proponent is typically in the best position to identify a development’s potential effects on the interests of First Nations or Aboriginal peoples. Not all environmental assessment documents address these issues effectively, however, and reform may be appropriate in this regard. 
	One possibility is to amend the Act’s informational requirements to establish a closer connection between the two processes. The Act could require that the EAP identify any First Nation or Aboriginal community affected by the development, the activities and interests engaged, and proposed methods for addressing the effects. 
	Stakeholders have also identified the possible merits of an early notification system to inform affected communities about the environmental assessment process, and its connection to Crown consultation. A single proposed development can give rise to multiple consultations, often occurring at the same time or in close succession. This can obscure the distinction between the two processes and the ways in which they interact. Earlier and better information about the relationship between environmental assessmen

	ii. Aboriginal Traditional Knowledge within the Legislative Framework 
	ii. Aboriginal Traditional Knowledge within the Legislative Framework 
	There is no universally accepted definition of Aboriginal traditional knowledge. For the purpose of this Discussion Paper, the Commission adopts the Canadian Environmental Assessment Agency’s description of Aboriginal traditional knowledge as a body of knowledge built up by a group of people through generations of living in close contact with nature. It is held by and unique to Aboriginal 
	peoples.
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	As a matter of policy, Aboriginal traditional knowledge is widely recognized as an important part of project planning, resource management and environmental assessment. International instruments emphasize the importance of incorporating Aboriginal traditional knowledge into the 
	As a matter of policy, Aboriginal traditional knowledge is widely recognized as an important part of project planning, resource management and environmental assessment. International instruments emphasize the importance of incorporating Aboriginal traditional knowledge into the 
	environmental assessment  Some Canadian statutes expressly identify Aboriginal traditional knowledge as a relevant decision-making factor and informational requirement,and these are possible models for reform in this regard. 
	process.
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	There is also a perceived need to promote good practices in the collection and use of Aboriginal traditional knowledge in the context of environmental assessment. Stakeholders identify problems in the use of confidentiality agreements, collection methods and the interpretation and application of Aboriginal traditional  Manitoba-specific guidelines could be developed, in collaboration with First Nations and other Aboriginal groups, with reference to protocols and standards adopted throughout Canada and inter
	knowledge.
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	Issue for Discussion 
	Issue for Discussion 
	Issue for Discussion 

	The Discussion Paper identifies several measures for reform that may enhance engagement with First Nations and other Aboriginal groups in the context of environmental assessment and licensing. These include: requiring that the EAP describe how the proposed development will affect First Nations and other Aboriginal groups, recognizing Aboriginal traditional knowledge in the legislation, and publishing best practice guidelines for the collection and use of Aboriginal traditional knowledge. How would these mea
	The Discussion Paper identifies several measures for reform that may enhance engagement with First Nations and other Aboriginal groups in the context of environmental assessment and licensing. These include: requiring that the EAP describe how the proposed development will affect First Nations and other Aboriginal groups, recognizing Aboriginal traditional knowledge in the legislation, and publishing best practice guidelines for the collection and use of Aboriginal traditional knowledge. How would these mea




	D. The Clean Environment Commission 
	D. The Clean Environment Commission 
	The Environment Act establishes the Clean Environment Commission (“CEC”) for the purpose of providing advice and recommendations to the minister, and developing and maintaining public participation in environmental  It has other functions, but this Discussion Paper is principally concerned with the CEC as a forum for the independent and public review of environmental assessment. 
	matters.
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	The minister may refer an EAP to the CEC and set the terms of reference for the public hearing. The CEC may hear evidence from experts and members of the public, and provides licensing recommendations to the minister. Any member of the public may apply to the CEC to be a Presenter. Presenters are given 15 minutes of hearing time to comment on the proposed development, but may not cross-examine. Members of the public may also apply to be Participants and, if accepted, may adduce evidence, make arguments and 
	cross-examine.
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	funding.
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	Participants in Manitoba’s environmental assessment system have identified four principal areas of interest with regard to the CEC: 
	i. CEC experts; 
	ii. Reviewing scoping documents and environmental impact statements; 
	iii. Expanded public engagement at the CEC; and 
	iv.
	iv.
	iv.
	 The timing of CEC hearings. 

	i.
	i.
	 CEC Experts 


	The CEC often hires its own experts and gathers information in advance of the hearing. This enables panel members to make informed observations about various technical aspects of the environmental assessment under consideration. However, there is no formal statutory authority for this practice, and the Act could be amended to expressly permit it. 
	There is also very little public information available to explain the role of CEC experts in the hearing process. The CEC’s Process Guidelines do not address this point. Administrative law principles of procedural fairness and transparency suggest that the experts’ role ought to be more robustly defined in the CEC’s Process Guidelines. 
	ii. Reviewing Scoping Documents and Environmental Impact Statements 
	While the CEC has reviewed scoping documents and environmental impact statements in cases where the assessment is destined for a public hearing, it has no formal authority in this regard. The practice allows the CEC to gain an earlier appreciation of the issues involved, and to identify areas in need of clarification and elaboration. It streamlines the public hearing process. 
	Formalizing the CEC’s role in reviewing environmental assessment documents could promote transparency and certainty in the system. 
	iii. Expanded Public Engagement at the CEC 
	The CEC is essential to effective public engagement in Manitoba. It is the only venue in which members of the public can interact with the proponent, the regulator and each other. The Act is permissive enough to allow for a variety of proceedings before the CEC, including public meetings, alternative dispute resolution processes and public investigations. 
	Despite this flexibility, the CEC is almost exclusively engaged in long, technical and often adversarial hearings. While the rigour of CEC hearings is critical to obtaining a comprehensive understanding of a proposed development, it is not always conducive to a free flow of ideas and information. 
	To support its role as a facilitator of truly public engagement, there is value in encouraging a wider range of proceedings before the CEC. Ideas offered to the Commission in this regard include employing the CEC as a forum for mediation, scoping hearings, public hearings on 
	To support its role as a facilitator of truly public engagement, there is value in encouraging a wider range of proceedings before the CEC. Ideas offered to the Commission in this regard include employing the CEC as a forum for mediation, scoping hearings, public hearings on 
	smaller developments, information sharing open-houses, and proceedings relating to strategic environmental assessments and development plans. 

	While most of these activities are likely already permitted under the Act, express statutory language may help to reinforce and encourage their use. 
	Changes to the Environmental Assessment Hearing Costs Recovery Regulationmight also broaden the CEC as a forum for public engagement. The regulation requires the proponent to pay the CEC’s hearing costs in respect of Class 3 developments. Since Class 3 developments represent less than 1% of all proposals filed in Manitoba, the regulation should arguably grant the minister discretion to require cost recovery in respect of all classes of development. 
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	iv. The Timing of CEC Hearings 
	The regulatory process of environmental assessment contemplated in the Act is separate from the CEC’s public hearing process. Each has distinct rules governing notification and requests for information. To avoid overlap and duplication, there may be merit in drawing a clear legislative distinction between the regulatory process and the CEC hearing. 
	The Act could make clear that the regulatory process for exchanging information and completing environmental assessment reports is complete before any hearing process begins. It may also be useful to consider the timing of CEC hearings in relation to any RSEA or NFAT proceedings mandated by the minister. 
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	Issue for Discussion 
	Issue for Discussion 
	Issue for Discussion 

	The Discussion paper identifies four areas of possible reform in connection with the Clean Environment Commission (“CEC”). These are: clarifying the role of CEC experts, formalizing the CEC’s authority to review environmental assessment documents, encouraging a larger variety of CEC proceedings, and clearly distinguishing the regulatory and hearing processes. How would these reforms affect your participation in the environmental assessment process? 
	The Discussion paper identifies four areas of possible reform in connection with the Clean Environment Commission (“CEC”). These are: clarifying the role of CEC experts, formalizing the CEC’s authority to review environmental assessment documents, encouraging a larger variety of CEC proceedings, and clearly distinguishing the regulatory and hearing processes. How would these reforms affect your participation in the environmental assessment process? 


	CHAPTER 6: BALANCING CERTAINTY AND FLEXIBILITY 
	Achieving an appropriate balance of certainty and flexibility is a critical challenge in the design of an environmental assessment and licensing regime. 
	In Manitoba, permissive and discretionary provisions assure the system’s flexibility. Some degree of discretion is necessary to accommodate the diversity of activities and circumstances falling within the environmental assessment system. It is not possible, or advisable, to prescribe a set of rules that must be applied to every decision under the Act. Each assessment and licensing decision should be tailored to a development’s unique characteristics. 
	On the other hand, unlimited discretion can create uncertainty for participants and may affect the consistency of environmental assessment. It may also contribute to a lack of transparency, undermining the sustainability goals of access to information and public participation. 
	Ideally, the statute should achieve an appropriate middle ground between unfettered discretion and a rigidly prescribed decision-making process. This is consistent with a line of judicial authority confirming that administrative and executive discretion must be exercised within a legal framework and with regard to the object and purpose of the 
	statute.
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	The tension between certainty and flexibility informs many aspects of the environment assessment and licensing regime, and is addressed throughout this Discussion Paper. This chapter will focus on questions of process certainty, referring to three features of Manitoba’s system: 
	A. Legislative support for environmental assessment; 
	B. Significance determinations; and 
	C. Written reasons for decision. 
	A. Legislative Support for Environmental Assessment 
	Most sources agree that good practice depends on a strong legislative foundation for environmental  Legislative support for key procedural steps, it is argued, provides a degree of certainty to participants and improves oversight, compliance and enforcement. According to some best practice models, environmental assessment legislation should prescribe rules for triggering, scoping, assessment options, participation requirements, reporting obligations, approval decision criteria, timelines for key steps and g
	assessment.
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	structures.
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	Manitoba’s Act is lacking specific provisions on scoping, process options, minimum participation requirements, and approval decision and conditioning criteria. Consistent with good practice, reform measures should ensure that critical process steps are supported in the legislation. 
	In particular, there are very few decision-making criteria in Manitoba’s Act. The director and minister make important procedural and approval decisions, mostly without any meaningful statutory direction. A core set of requirements applicable in every case might help to ensure consistency and certainty for participants. 
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	While discretion is a necessary feature of all statutory environmental assessment regimes, other provincial models offer clear decision-making criteria for various steps in the  Some common approval criteria emerge from these examples: the purpose of the legislation, public comments, sensitivity of the proposed site, the significance of the development’s anticipated effects, the environmental assessment documents and the regulator’s review of the environmental assessment. 
	process.
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	Some statutory models also provide criteria for the procedural decisions to order a public hearing or require an environmental impact 
	statement.
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	It is common for legislation to provide mandatory minimum content requirements for environmental assessment reports, which help to establish consistency in the scoping and reporting aspects of the process. Manitoba’s Licensing Procedures Regulation prescribes the information that must appear in an Environment Act proposal (“EAP”), although the director may waive these  These requirements could be reviewed and updated. There may also be merit in prescribing mandatory minimum content requirements for environm
	requirements.
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	statements.
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	Issue for Discussion 
	The Discussion Paper identifies a need for more concrete rules and criteria in the legislation. What aspects of Manitoba’s environmental assessment and licensing regime are most in need of clearer legislative criteria? 
	B. Significance Determinations 
	Significance determinations are central to environmental assessment, and inform multiple procedural steps such as screening, scoping, baseline analysis, alternatives analysis, impact identification, impact prediction, impact interpretation, impact management, consultation, documentation and 
	decision–making.
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	The term “significant” appears throughout the Act, but is not defined in the legislation, regulations or any published guidelines. 
	The idea of significance does not lend itself well to precise definitions. Significance judgments may be difficult to apply consistently. The term can be interpreted narrowly or broadly and in that sense depends largely on the overall purpose of the environmental assessment process. 
	There is considerable variety in the way other jurisdictions address significance determinations. In Nova Scotia, for example, the term is defined in the 
	regulations.
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	Many EA systems feature published guidance on significance determinations. These guidance documents typically refer to regulatory standards, objective criteria and thresholds. They provide examples of significant effects and certain basic criteria to guide significance 
	determinations.
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	Ideally, significance determinations are based not only on professional judgments and technical methods but also on more qualitative factors obtained through public and stakeholder input. This is all the more important when determining the significance of social and economic effects. 
	Although a best practice does not exist when it comes to defining significance in the context of environmental assessment, most experts recognize the need for guidelines, and for open, explicit reasoning to support significance determinations. 
	There is an important distinction between significant effects before mitigation and significant residual effects. This often gets lost in environmental assessment reports, but is essential to evaluating a development’s impacts and the effectiveness of mitigation techniques. To reinforce this distinction, there could be a legislative requirement that all Environment Act proposals clearly describe significant effects before mitigation, the proposed mitigation measures and significant residual 
	effects.
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	Issue for Discussion 
	What are the most important factors in a significance determination? Should proponents be required to explain their significance determinations with reference to published guidelines, distinguishing between pre-mitigation and residual effects? 
	C. Written Reasons for Decision 
	In administrative law, written reasons for decision are credited with improving the quality of decision-making, enhancing consistency, promoting accountability and facilitating rights of review. In the context of environmental assessment, written reasons for decision are consistent with sustainability principles of public participation and access to information. Written reasons can contribute to a common understanding of important concepts, making the system more predictable and transparent. 
	Manitoba’s Act requires the minister or director to provide written reasons for decision in four circumstances: 1) when the director decides not to recommend a public hearing in the face of objections; 2) when the minister decides not to request a public hearing after the director recommends a hearing; 3) when the director or minister refuses to issue a Class 1 or Class 2, but not Class 3, licence; and 4) when the minister declines to follow the recommendations of the Clean Environment Commission in respect
	licence.
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	Notably, there is no statutory requirement to provide written reasons for decision when a licence is approved. Although the disposition and status of each proposal must be noted in the public registry, this does not necessarily provide a justification or explanation for the decision and licensing conditions, as would typically be found in written reasons. 
	Other key decisions in the process could perhaps be better supported by written reasons for decision. These include decisions to approve minor alterations, appeal decisions, and certain enforcement and implementation decisions. In the interests of transparency, written reasons for decision would ideally be available in the public registry. 
	Issue for Discussion 
	Issue for Discussion 
	Issue for Discussion 

	Written reasons for decision can enhance process certainty and fulfill the objectives of public participation and transparency. What environmental assessment and licensing decisions should be supported by written reasons? 
	Written reasons for decision can enhance process certainty and fulfill the objectives of public participation and transparency. What environmental assessment and licensing decisions should be supported by written reasons? 


	CHAPTER 7: SPECIFIC PROCEDURAL STEPS 
	Previous chapters of this Discussion Paper have identified overarching issues of sustainability, public participation, and balancing certainty and flexibility. This chapter applies these themes to select procedural steps in Manitoba’s environmental assessment process. The focus is on those procedural elements for which legislative amendment can realistically enhance both the effectiveness and efficiency of environmental assessment. This chapter addresses triggering, screening and scoping, statutory appeals,
	A. Triggering Environmental Assessment 
	This sub-section addresses the breadth of The Environment Act and the ways in which activities are brought into the environmental assessment regime. These considerations are central to good environmental assessment practice, helping to ensure that potentially harmful activities are captured in the legislative framework. This section identifies three related areas for discussion: triggering methods for environmental assessment, unlicensed activities and environmental assessment-type processes, and staged lic
	i. Triggering Methods for Environmental Assessment 
	The mechanism by which activities are brought within the environmental assessment process is central to its effectiveness. A well designed triggering process also promotes process certainty. 
	Environmental assessment statutes generally provide one or both of the following triggering methods: 1) a list of activities that are automatically subject to environmental assessment, also known as an inclusion list; and 2) discretion to determine what activities are subject to environmental assessment. 
	Like most provincial jurisdictions, Manitoba uses an inclusion list to determine the activities that trigger the environmental assessment process. Any development consistent with the activities enumerated in the Classes of Development Regulation will be subject to environmental assessment. For some of the examples cited, the regulation sets out thresholds to be met in terms of capacity or size before environmental assessment is triggered. 
	The inclusion list has the advantages of clarity and certainty. On the other hand, it inevitably creates gaps in coverage. Secondary triggering methods should be employed to ensure that developments with the potential to create material environmental impacts are not excluded from the process. 
	The Manitoba Court of Queen’s Bench decision in Campbell Soup Co. v Manitoba highlights the gaps created by an inclusion list, reinforcing the need for a secondary triggering method. In Campbell Soup, the court found that a mushroom farm is not consistent with a food processing plant, and is therefore not contemplated in the Classes of Development Regulation. 
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	The court also considered section 16 of the Act, which allows the minister to determine whether an activity is a development. The court rejected the argument that section 16 permits the minister to require an environmental assessment of an activity not contemplated in the regulation. 
	Thus, despite the parties’ agreement that the mushroom farm had the potential for significant environmental impacts, it was not subject to an environmental assessment process. 
	To address the problems raised in Campbell Soup, it makes sense that the minister be authorized to order the environmental assessment of a development not contemplated in the Classes of Development Regulation. This authority is especially important where the potential environmental impact of a proposal is unclear or uncertain, or where proposals fall near the thresholds established for listed projects. The combination of an inclusion list and ministerial discretion is provided in several Canadian 
	jurisdictions.
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	A regular mandatory review of the inclusion list would also address some of its shortcomings, ensuring that new technologies are considered and that prescribed thresholds remain appropriate. 
	For greater certainty, ministerial discretion to require environmental assessment of an unlisted activity could be exercised with reference to specified criteria. The intended site of the development, the sensitivity of the area, the particular environmental values at stake, the communities affected by the intended development, and the potential contribution of a development to the cumulative state of the environment are all factors that may be relevant to this exercise of discretion. 
	Exclusion lists may also be used to identify those activities that are excluded from the environmental assessment process either as a matter of policy or because their effects are known to be insignificant. 
	Issue for Discussion 
	Should the Act expressly provide the minister with authority to require environmental assessment of an activity not contemplated in the Classes of Development Regulation? What factors should guide this exercise of discretion? 
	ii. Unlicensed Activities and Environmental Assessment-Type Processes 
	This sub-section addresses unlicensed activities and environmental-assessment type processes occurring outside the Act. As with triggering, the goal is to ensure that activities with the potential to produce adverse effects are subject to an open, robust assessment process. 
	Some Manitoba developments have never undergone any type of environmental assessment. Others were authorized under The Clean Environment Act before 1988 and these are deemed to be licensed under the Act.
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	In light of technological advances and contemporary thinking about the role of environmental assessment, it may now be beneficial to consider bringing unlicensed developments, and those subject to a pre-1988 Clean Environment Act order, into the modern environmental assessment regime. 
	Other activities with the potential for significant adverse effects are regulated outside the environmental assessment and licensing regime. Examples include activities related to the oil and gas industry, activities regulated under The Dangerous Goods Handling and Transportation Act, some licences issued under The Mines and Minerals Act,and Crown resource allocation decisions under various provincial natural resource management statutes. 
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	It may now be prudent to review these environmental assessment-type processes to ensure they are as robust and comprehensive as the system established under the Act. If necessary, certain activities could be redefined to require an environmental assessment under the Act. A single statutory assessment process for all activities with the potential for significant adverse environmental effects might be appropriate. 
	Issue for Discussion 
	Should unlicensed activities, and those licensed under other regulatory regimes, be brought into the environmental assessment process established under The Environment Act? Are there activities that should not be subject to environmental assessment under the Act? 
	iii. Staged Licensing and Project Splitting 
	Section 13(1) of the Act allows a development to be licensed in stages. It authorizes the minister or director to issue a licence in respect of a specified stage in the development’s construction or operation. In practice, this section permits the separate assessment and licensing of, for example, the construction of an industrial facility, the construction of infrastructure to support the facility, and the operation of the facility. 
	In its application, the staged licensing provision has the potential to be inconsistent with principles of sustainability. It permits the separate consideration of factors that in reality act in concert to produce environmental, economic, and social impacts. This would preclude a comprehensive consideration of the development’s aggregate effects. 
	Although section 13(1) may have been enacted with a legitimate efficiency-related purpose in mind, some observers question whether it is consistent with a modern approach to environmental assessment. The Report on the Consultation of Sustainable Development Implementation (COSDI) addressed this issue, recommending that staged licensing be contingent on a determination that environmental impacts of the project as a whole are insignificant or can be mitigated with known  At a minimum, it would be prudent to r
	technology.
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	This discussion highlights the related issue of project splitting. The Act currently does not prevent a large project being broken into individual steps, with each one assessed separately. The minister has no statutory authority to combine multiple steps of a development into a single assessment if they are presented as separate proposals. This authority would provide more flexibility in establishing the proper scope of the project, which is critical to a meaningful environmental assessment process. The Act
	statutes.
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	Issue for Discussion 
	Should the Act allow for staged licensing? In what circumstances is staged licensing useful? What provisions are needed to ensure that all aspects of a development and their aggregate effects are adequately addressed in the environmental assessment process? 
	B. Screening and Scoping 
	Screening is the process by which the regulator determines the level of assessment for a particular development. Scoping is the process of identifying the major issues associated with a proposed development and determining procedural and informational requirements for environmental assessment. The two steps often overlap in both theory and practice. 
	Legislative screening and scoping mechanisms have important implications for sustainability objectives and process certainty. A well designed system allows proponents to plan for environmental assessment while preserving an appropriate level of flexibility. 
	i. Screening 
	There is an extensive literature describing the need to apply different levels and types of assessments to different undertakings. The rigour of the process should increase with the level of environmental, economic and social risk. 
	In Manitoba, the assessment process is theoretically guided by a development’s classification as Class 1, 2 or 3 under the Classes of Development Regulation. The classification model is based in part on a development’s risk of 
	pollution.
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	This raises an interesting question about whether the risk of pollution is an adequate basis on which to classify developments in a modern environmental assessment regime. The activities identified as Class 1 may engage environmental, social and economic considerations that go far beyond the release of pollutants, justifying a robust environmental assessment process. Both mining and forestry activities are Class 2 developments despite their potential long-term environmental implications. 
	Moreover, it appears the level of assessment applied to a particular development has little to do with its classification. There are few discernible differences in the prescribed assessment paths for Class 1, 2 or 3 
	developments.
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	In practice, the required level of assessment depends on the potential risk posed by the development and the public’s reaction to the proposal. However, the absence of statutory criteria in this regard raises the risk of inconsistency and may impede the proponent’s ability to plan for the environmental assessment process. 
	ii. Scoping 
	Scoping identifies the significant environmental, social and economic issues associated with a proposed development, establishes the approach to assessment, and highlights missing information. Many observers consider it the most important aspect of environmental assessment, in terms of both substance and procedure. 
	Several factors affect the scope of environmental assessment. The nature of the development, the purpose of the environmental assessment regime, statutory definitions and criteria, and public concern are all important factors. While much of this Discussion Paper is relevant to scoping in its broad sense, this sub-section focuses on statutory scoping provisions. 
	Best practice models support early, open and interactive scoping  While efficiency considerations require that the scope of assessment be established early on, scoping mechanisms must be flexible to account for changing environmental conditions, new information and public concerns. 
	procedures.
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	Manitoba’s legal foundation for scoping could be improved. Currently, on receipt of an Environment Act proposal, the director or minister must determine the form of assessment and may require additional information or issue guidelines and instructions for assessment.
	100 

	With the exception of these few provisions, the Act is silent on when, how and by whom scoping is conducted. Scoping appears to be mandatory under the Act, but is not expressly so. There are few scoping requirements and little clarity about the respective roles of the regulator, the proponent and the public. At a minimum, the legislation and policy framework should clarify the regulator’s approach to scoping. 
	iii. Models for Reform 
	The analysis in this section suggests a need to re-examine Manitoba’s system for classification and scoping. Legislative schemes in other jurisdictions offer various models for determining the level and scope of assessment. 
	One model prescribes defined assessment paths for certain types of development. The Nova Scotia regulations, for example, prescribe mandatory environmental impact statements and 
	One model prescribes defined assessment paths for certain types of development. The Nova Scotia regulations, for example, prescribe mandatory environmental impact statements and 
	public hearings for its Class 2 undertakings. While this approach promotes predictability, it may come at a cost to flexibility. This model should include a mechanism to bump a particular development from one assessment path to another in appropriate circumstances. 
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	Other jurisdictions require an early registration of every project triggering environmental assessment. Under this approach, a project is typically registered before the proponent has done extensive field work. A basic project description is filed with the decision-making authority and made available to the public. The level and scope of assessment are determined only after a period of public input and technical consideration. 
	102

	Early notification may enhance certainty by identifying public and technical concerns at the beginning of the planning process, resulting in fewer surprises later on. It also offers advantages in identifying and exploring alternatives to the development. 
	The Commission recognizes that it may not always be practical to disclose development plans at an early stage. Early notification may be more appropriate for some types of developments and proponents than others. 
	While there is no clear best approach to screening and scoping, it may be worthwhile to review and consider revisions to the current system. Both prescriptive and discretionary provisions have their place, and procedures could be combined into a comprehensive process. 
	Issue for Discussion 
	Issue for Discussion 
	Issue for Discussion 

	How effective is the scheme for determining levels of assessment established by The Environment Act and Classes of Development Regulation? Are you in favour of a system of basic notification for some or all proposed developments to aid in early, open and interactive scoping? 
	How effective is the scheme for determining levels of assessment established by The Environment Act and Classes of Development Regulation? Are you in favour of a system of basic notification for some or all proposed developments to aid in early, open and interactive scoping? 


	C. Statutory Appeals 
	Most environmental assessment and sustainable development literature emphasizes the importance of a system for effective, impartial review of assessment decisions. A review mechanism promotes transparency and fairness, and is consistent with the principles outlined in 
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	The Sustainable Development Act. 
	There are two principal mechanisms for reviewing environmental assessment decisions and actions: judicial review and statutory appeals. 
	Judicial review of environmental assessment decisions is available in Manitoba, as it is throughout the common law system. Possible improvements to the judicial review process are not addressed in this Discussion Paper. 
	The availability of statutory appeals from environmental assessment decisions is of greater interest. The Act allows any person affected by certain directorial or ministerial decisions to file an appeal. Director’s decisions are appealed to the minister, and minister’s decisions are appealed to the Lieutenant-Governor-in-Council. 
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	Manitoba’s system for statutory appeals is robust when compared to several provincial systems which provide no opportunities for appeal. Nevertheless there may be opportunities for improvement, particularly in two areas: timing of appeals, and the body for hearing appeals. 
	Statutory appeals under the Act can take considerably longer than 12 months to be decided. Significant delays are important in this context because licences are rarely stayed on appeal. The delay has implications for proponents who require certainty about the licensing terms and conditions, and for members of the public with concerns about the environmental effects of the development as licensed. Prescribing a reasonable period of time during which appeals must be decided could help address this concern. 
	A more challenging problem is the perception of bias associated with political, cabinet-level appeals such as exist in Manitoba. The risk of perceived bias is greatest in cases where the government is the proponent, the decision-maker and the appellate body.
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	There are relatively few Canadian alternative models to a cabinet-level appeal mechanism. In some jurisdictions, specialized environmental administrative tribunals are authorized to hear appeals from development approval and licensing decisions, with varying degrees of binding decision-making authority.
	106 

	The Commission has considered whether the Clean Environment Commission might play a greater role in appeals from directorial or ministerial decisions in some cases. As an alternative, ad hoc independent panels may be appointed to hear appeals from decisions with the greatest risks of perceived bias. The involvement of an external review body would also help to address the anomalous situation of a cabinet-level appeal pending when the Government changes. 
	Issue for Discussion 
	What improvements might be made to Manitoba’s system for statutory appeals? Options for reform include prescribed time frames for decision-making and the involvement of standing or ad hoc appeal panels. 
	D. Compliance and Enforcement 
	Compliance and enforcement are important to good environmental practice and the pursuit of sustainable outcomes. Post-licensing follow-up ensures that the terms and conditions of the project approval are implemented, and assists in coping with unanticipated changes and adjusting plans to suit changing circumstances. 
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	This section will address post-licensing issues under four headings: monitoring, auditing, program evaluation, and enforcement mechanisms. 
	i. Monitoring 
	Monitoring is the process of measuring and recording information about environmental impacts identified in the environmental assessment, testing the effectiveness of mitigation measures, and identifying potentially damaging changes in the environment as a result of the development. 
	Monitoring is typically the responsibility of proponents, although the regulator and members of the public also play a role. Monitoring provisions usually form part of the terms and conditions of the licence and the proponent’s environmental management plan. The extent of the monitoring requirements imposed on a proponent depends on the size, complexity and potential impacts of the development. 
	Under Manitoba’s Act, the director or minister may require information about a proponent’s post-licensing plans, but monitoring is not mandatory. Under other statutory models, monitoring plans may be required information for an environmental assessment report, and some expressly require monitoring for every approved development.
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	The public communication of monitoring results is also discussed as a good environmental assessment practice. Manitoba’s Act is silent on this point. While the publication of monitoring results would improve access to information, any such requirement must be subject to provisions for the safeguarding of public security and proprietary or other confidential information. 
	Good environmental assessment practice may include a role for the public in monitoring the impacts of licensed developments. A larger monitoring role for community advisory committees could further sustainability goals of public participation and access to information. 
	ii. Audits 
	Auditing refers to a process in which auditors check the proponent’s monitoring program, procedures, reports and results to ensure compliance with licensing conditions and environmental standards. Manitoba’s Act currently authorizes environment officers to inspect licensed developments, but is silent on the power of the regulator to conduct a full audit or to require a third party audit. Express statutory provisions allowing for regulator and third–party audits would reinforce the Act’s enforcement provisio
	iii. Program Evaluation 
	Program evaluation refers to a review of the environmental assessment system overall, with particular reference to past licensed projects. Program evaluation measures the system’s cost effectiveness, the reliability of predictive methods and safeguards, and the extent to which the system is working as intended. This has occurred in Manitoba on an ad hoc basis, but a regular, 
	Program evaluation refers to a review of the environmental assessment system overall, with particular reference to past licensed projects. Program evaluation measures the system’s cost effectiveness, the reliability of predictive methods and safeguards, and the extent to which the system is working as intended. This has occurred in Manitoba on an ad hoc basis, but a regular, 
	formal review of the environmental assessment program could result in process improvements and better environmental outcomes.
	109 


	iv. Enforcement 
	A flexible and responsive environmental assessment system depends on a full range of compliance and enforcement provisions. Manitoba’s Act has several provisions relevant to enforcement including the power to require a new proposal when evidence warrants a change in the licence for Class 3 developments only, the power to suspend or cancel a licence in cases of violation, and the power to charge and prosecute an offender.
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	Previous law reform initiatives in Manitoba have identified gaps in the Act’s enforcement provisions. The Act does not, for example, permit the minister to review and amend a licence where significant environmental effects may occur with the continued operation of the development as licensed. The minister is also not authorized to periodically review a licence to evaluate its performance in protecting the environment.
	111 

	Other jurisdictions offer additional options for reform. Some Canadian provincial jurisdictions formally allow individuals to request investigations of possible offences. Others impose a positive obligation on the licensee to provide any new information concerning possible adverse effects. Several environmental assessment statutes contemplate administrative penalties as an enforcement tool, although few have applied them in practice.
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	Issue for Discussion 
	Figure
	What changes to The Environment Act might help to improve compliance and enforcement? Options for reform include mandatory monitoring and publication of monitoring information, the power to order audits, routine program evaluations and enhanced enforcement techniques. 
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	APPENDIX A: LIST OF ISSUES 
	CHAPTER 3: ENVIRONMENTAL ASSESSMENT AND SUSTAINABLE DEVELOPMENT 
	Issue 1 
	Should The Environment Act be amended to establish more direct links between the environmental assessment process and principles and guidelines of sustainability provided in The Sustainable Development Act? Are there particular developments for which sustainability principles are most relevant? How would this change affect your participation in Manitoba’s environmental assessment process? 
	Issue 2 
	Should a consideration of the need for, and alternatives to, a development (“NFAT”) be a requirement for some or all proposed developments? Are there types of development for which NFAT is more or less appropriate? What legislative and policy supports are necessary for meaningful consideration of the need for, and alternatives to, a development? 
	CHAPTER 4: CUMULATIVE EFFECTS AND STRATEGIC ENVIRONMENTAL ASSESSMENT 
	Issue 3 
	Should a consideration of cumulative effects be mandatory for all environmental assessments conducted in Manitoba? What legislative and policy supports are needed for meaningful cumulative environmental assessment at the individual development level? 
	Issue 4 
	Strategic environmental assessment is considered an effective method for considering the need for and alternatives to development, and cumulative environmental effects. How, if at all, should strategic environmental assessment be reflected in Manitoba’s environmental assessment framework? 
	Issue 5 
	How can the legislative framework support more effective regional strategic environmental assessment (“RSEA”)? Options for reform include authorizing the minister to require RSEA and proponent engagement in RSEA processes, maintaining a database of cumulative regional environmental information, developing criteria for the application of RSEA at the individual development level and establishing guidelines for the consistent collection of environmental data. 
	CHAPTER 5: PUBLIC PARTICIPATION 
	Issue 6 
	The Discussion Paper identifies five procedural stages at which public participation might be effective: pre-filing, scoping, review of the environmental assessment report, establishing terms of reference for a public hearing, and post-licensing follow-up. At what stages in the environmental assessment process is public participation most valuable? 
	Issue 7 
	How can the legislative framework strengthen public engagement in Manitoba? Options for reform include publishing guidelines on effective public engagement, providing for TAC involvement before public notification, requiring notice to directly affected members of the public, and including appeal information in the public registry. How would these reforms affect your participation in the process? 
	Issue 8 
	The Discussion Paper identifies several measures for reform that may enhance engagement with First Nations and other Aboriginal groups in the context of environmental assessment and licensing. These include: requiring that the EAP describe how the proposed development will affect First Nations and other Aboriginal groups, recognizing Aboriginal traditional knowledge in the legislation, and publishing best practice guidelines for the collection and use of Aboriginal traditional knowledge. How would these mea
	Issue 9 
	The Discussion paper identifies four areas of possible reform in connection with the Clean Environment Commission (“CEC”). These are: clarifying the role of CEC experts, formalizing the CEC’s authority to review environmental assessment documents, encouraging a larger variety of CEC proceedings, and clearly distinguishing the regulatory and the hearing processes. How would these reforms affect your participation in the environmental assessment process? 
	CHAPTER 6: BALANCING CERTAINTY AND FLEXIBILITY 
	Issue 10 
	The Discussion Paper identifies a need for more concrete rules and criteria in the legislation. What aspects of Manitoba’s environmental assessment and licensing regime are most in need of clearer legislative criteria? 
	Issue 11 
	What are the most important factors in a significance determination? Should proponents be required to explain their significance determinations with reference to published guidelines, distinguishing between pre-mitigation and residual effects? 
	Issue 12 
	Written reasons for decision can enhance process certainty and fulfill the objectives of public participation and transparency. What environmental assessment and licensing decisions should be supported by written reasons? 
	CHAPTER 7: SPECIFIC PROCEDURAL STEPS 
	Issue 13 
	Should the Act expressly provide the minister with authority to require environmental assessment of an activity not contemplated in the Classes of Development Regulation? What factors should guide this exercise of discretion? 
	Issue 14 
	Should unlicensed activities, and those licensed under other regulatory regimes, be brought into the environmental assessment process established under The Environment Act? Are there activities that should not be subject to environmental assessment under the Act? 
	Issue 15 
	Should the Act allow for staged licensing? In what circumstances is staged licensing useful? What provisions are needed to ensure that all aspects of a development and their aggregate effects are adequately addressed in the environmental assessment process? 
	Issue 16 
	How effective is the scheme for determining levels of assessment established by The Environment Act and Classes of Development Regulation? Are you in favour of a system of basic notification for some or all proposed developments to aid in early, open and interactive scoping? 
	Issue 17 
	What improvements might be made to Manitoba’s system for statutory appeals? Options for reform include prescribed time frames for decision-making and the involvement of standing or ad hoc appeal panels. 
	Issue 18 
	What changes to The Environment Act might help to improve compliance and enforcement? Options for reform include mandatory monitoring and publication of monitoring information, the power to order audits, routine program evaluations and enhanced enforcement techniques. 






