EXECUTIVE SUMMARY

Administrative law is the law that governs the administration of power delegated to various actors
by legislation. It affects vast swaths of citizens’ interactions with government in Manitoba given
the extraordinary scope of powers delegated to administrative decision-makers by statute.
Supervision of administrative-decision makers by the courts is essential to protect the rule of law.!
At the same time, a posture of respect and deference to the decision-makers is necessary to reflect
the choice of legislatures to delegate decision-making authority to administrative decision-
makers.? This choice of legislatures is justified for several reasons, notably the efficiency of
administrative decision-making and the expertise of administrative decision-makers.® These and
other issues in administrative law affect individuals’ lives, and the functioning of the justice
system, in myriad ways.

Unlike many other jurisdictions in Canada, however, there is no statute that addresses the process
of judicial review of administrative decisions in Manitoba.

This report proposes enacting such a statute in Manitoba. This statute builds on best practices and
the status quo regarding judicial review in Canada. In particular, it seeks to build on practices from
the Federal Courts, Ontario, and British Columbia. Such a statute in Manitoba could create greater
certainty and clarity for judges, lawyers, and litigants (including self-represented litigants) to guide
judicial review, in the vein of other jurisdictions. It would also provide some stability to
administrative law, where the common law has been a “never-ending construction site” for
decades* despite improvements in recent years.>

This paper is meant to prompt discussion about the benefits of codification in this area of the law,
through addressing twelve questions, in turn giving rise to many statutory provisions. The
questions are noted below with brief answers in italics:

1. In which court should an application for judicial review be brought?
The King's Bench.

2.  What constitutes the record on judicial review or statutory appeal?

! See, e.g., Crevier v AG (Québec) et al, [1981] 2 SCR 220 [“Crevier”]; Canada (Minister of Citizenship and
Immigration) v Vavilov, 2019 SCC 65 [“Vavilov™].

Vavilov, ibid; see also David Dyzenhaus, “The Politics of Deference: Judicial Review and Democracy”
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Review” (2025) 63:1 Alta L Rev 1 at 3. After Vavilov, supra note 1, expertise is no longer a reason to select the
standard of review, but it is still relevant to holding that a particular decision is reasonable.

David Stratas, “The Canadian Law of Judicial Review: A Plea for Doctrinal Coherence and Consistency” (2016)
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Standard of Review” (2025) 63:1 Alta L Rev 1.
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The record before the decision-maker, with constrained opportunities to supplement.
The timeline for a judicial review to be heard?
The application must be brought in 30 days.

What is the role played by the tribunal and government in a judicial review proceeding and
what should be the rules surrounding responding parties and service?

The government is to act as respondent if a more suitable respondent cannot be found. The
tribunal can move to intervene, but this is to be granted only rarely. It can act as respondent
if no other respondent (including the Attorney General) can be found.

Whether there should be leave requirements for the judicial review of certain decisions of
certain tribunals or all tribunals?

No.

Should a court be entitled to grant interim orders in a judicial review proceeding?
Yes, but exceptionally.

Should leave be required to appeal a King’s Bench decision to the Court of Appeal?
Yes.

Does the filing of an application for judicial review stay the tribunal’s decision?
No, though a party can seek a stay.

Should the standards of review be standardized to some degree?

Yes, but this should mostly codify the existing law

Should the grounds upon which a party can bring an application for judicial review be
standardized to some degree?

Yes, but this should mostly codify the existing law.
What remedies can be granted?

Apart from interlocutory relief, all prerogative writs can be granted, as well as declaratory
relief. Remedies are not entitlements. Exceptionally, mandamus or prohibition can be ordered,
or the court can make the decision for the administrator. However, quashing coupled with
remittance is to be the default remedy.

What is the ambit of the Act?



It should have very wide application in line with the Federal Courts Act®

This report and proposed statute do not address the dozens of other statutes that prescribe
specific routes and practices on judicial review or statutory appeal. In fact, the statute
proposed by this report does not address statutory appeals at all. In principle, the legislature
should be able to depart from the default rules recommended in this report. Those with
experience/expertise before administrative bodies with alternative routes of judicial review or
statutory appeal prescribed should be able to make submissions about how that administrative
decision-maker does or does not warrant particular rules. Rather, the recommendations in this
report should serve as “default” procedural rules for common law applications for judicial review.

However, these recommendations should prompt discussion about whether those other statutes
should be amended. Accordingly, it is recommended that the release of this report, be
supplemented with a call for those affected by these specific statutes to comment on whether the
particular practices prescribed by these statutes are warranted.

This report begins with an introduction to first principles of administrative law. It then introduces
the proposed statute and discusses the twelve questions. A brief section then considers unifying
features of the proposed default rules prescribed in the statute, to prompt discussion about whether
statutes that prescribe alternative processes should be amended. Appendices address the history
and ambit of administrative law, and experience across the country, which the substantive
provisions of this report build upon.

6 RSC, 1985, ¢ F-7 [“Federal Courts Act”].
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