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EXECUTIVE SUMMARY

Administrative law is the law that governs the administration of power delegated to various actors
by legislation. It affects vast swaths of citizens’ interactions with government in Manitoba given
the extraordinary scope of powers delegated to administrative decision-makers by statute.
Supervision of administrative-decision makers by the courts is essential to protect the rule of law.'
At the same time, a posture of respect and deference to the decision-makers is necessary to reflect
the choice of legislatures to delegate decision-making authority to administrative decision-
makers.? This choice of legislatures is justified for several reasons, notably the efficiency of
administrative decision-making and the expertise of administrative decision-makers.® These and
other issues in administrative law affect individuals’ lives, and the functioning of the justice
system, in myriad ways.

Unlike many other jurisdictions in Canada, however, there is no statute that addresses the process
of judicial review of administrative decisions in Manitoba.

This report proposes enacting such a statute in Manitoba. This statute builds on best practices and
the status quo regarding judicial review in Canada. In particular, it seeks to build on practices from
the Federal Courts, Ontario, and British Columbia. Such a statute in Manitoba could create greater
certainty and clarity for judges, lawyers, and litigants (including self-represented litigants) to guide
judicial review, in the vein of other jurisdictions. It would also provide some stability to
administrative law, where the common law has been a “never-ending construction site” for
decades* despite improvements in recent years.’

This paper is meant to prompt discussion about the benefits of codification in this area of the law,
through addressing twelve questions, in turn giving rise to many statutory provisions. The
questions are noted below with brief answers in italics:

1. In which court should an application for judicial review be brought?
The King's Bench.
2. What constitutes the record on judicial review or statutory appeal?
The record before the decision-maker, with constrained opportunities to supplement.

3. The timeline for a judicial review to be heard?

! See, e.g., Crevier v AG (Québec) et al, [1981] 2 SCR 220 [“Crevier”]; Canada (Minister of Citizenship and
Immigration) v Vavilov, 2019 SCC 65 [“Vavilov™].

Vavilov, ibid; see also David Dyzenhaus, “The Politics of Deference: Judicial Review and Democracy”
in Michael Taggart, ed, The Province of Administrative Law (Oxford: Hart, 1997).

See, e.g., Joanne Murray, “Remedial Discretion in the Vavilov Era and the Theoretical Foundations of Judicial
Review” (2025) 63:1 Alta L Rev 1 at 3. After Vavilov, supra note 1, expertise is no longer a reason to select the
standard of review, but it is still relevant to holding that a particular decision is reasonable.

David Stratas, “The Canadian Law of Judicial Review: A Plea for Doctrinal Coherence and Consistency” (2016)
42:1 Queen’s LJ 27 at 29.

See the stability noted by Paul Warchuk in “Simplification or Semantics? Evaluating Vavilov’s Impact on
Standard of Review” (2025) 63:1 Alta L Rev 1.
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10.

11.

12.

The application must be brought in 30 days.

What is the role played by the tribunal and government in a judicial review proceeding and
what should be the rules surrounding responding parties and service?

The government is to act as respondent if a more suitable respondent cannot be found. The
tribunal can move to intervene, but this is to be granted only rarely. It can act as respondent
if no other respondent (including the Attorney General) can be found.

Whether there should be leave requirements for the judicial review of certain decisions of
certain tribunals or all tribunals?

No.

Should a court be entitled to grant interim orders in a judicial review proceeding?
Yes, but exceptionally.

Should leave be required to appeal a King’s Bench decision to the Court of Appeal?
Yes.

Does the filing of an application for judicial review stay the tribunal’s decision?
No, though a party can seek a stay.

Should the standards of review be standardized to some degree?

Yes, but this should mostly codify the existing law

Should the grounds upon which a party can bring an application for judicial review be
standardized to some degree?

Yes, but this should mostly codify the existing law.
What remedies can be granted?

Apart from interlocutory relief, all prerogative writs can be granted, as well as declaratory
relief. Remedies are not entitlements. Exceptionally, mandamus or prohibition can be ordered,
or the court can make the decision for the administrator. However, quashing coupled with
remittance is to be the default remedy.

What is the ambit of the Act?

It should have very wide application in line with the Federal Courts Act®

This report and proposed statute do not address the dozens of other statutes that prescribe

specific routes and practices on judicial review or statutory appeal. In fact, the statute
proposed by this report does not address statutory appeals at all. In principle, the legislature
should be able to depart from the default rules recommended in this report. Those with

6
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experience/expertise before administrative bodies with alternative routes of judicial review or
statutory appeal prescribed should be able to make submissions about how that administrative
decision-maker does or does not warrant particular rules. Rather, the recommendations in this
report should serve as “default” procedural rules for common law applications for judicial review.

However, these recommendations should prompt discussion about whether those other statutes
should be amended. Accordingly, it is recommended that the release of this report, be
supplemented with a call for those affected by these specific statutes to comment on whether the
particular practices prescribed by these statutes are warranted.

This report begins with an introduction to first principles of administrative law. It then introduces
the proposed statute and discusses the twelve questions. A brief section then considers unifying
features of the proposed default rules prescribed in the statute, to prompt discussion about whether
statutes that prescribe alternative processes should be amended. Appendices address the history
and ambit of administrative law, and experience across the country, which the substantive
provisions of this report build upon.



RESUME

Le droit administratif est la branche du droit qui régit I’administration des pouvoirs que les lois
conférent a diverses parties prenantes. Il a une incidence sur une grande partie des interactions qui
subsistent entre la population manitobaine et le gouvernement du Manitoba, compte tenu de la
portée exceptionnelle des pouvoirs que les lois conférent aux décideurs administratifs. La
surveillance exercée par les tribunaux a I’égard de ces derniers est essentielle au maintien de la
primauté du droit!. Parallélement, il importe de faire preuve de respect et de déférence envers les
décideurs afin de respecter le choix des organes législatifs de leur déléguer un pouvoir
décisionnel?, choix qui repose sur plusieurs motifs, dont I’efficacité de la prise de décision
administrative et I’expertise des décideurs administratifs®. De telles questions, parmi bien d’autres
en droit administratif, influent de multiples fagons sur la vie des individus et le bon fonctionnement
du systéme de justice.

Toutefois, contrairement a bien d’autres gouvernements au Canada, le Manitoba ne s’est doté
d’aucune loi encadrant le processus de controle judiciaire des décisions administratives.

Le présent rapport recommande I’adoption d’une telle loi au Manitoba, laquelle s’inspirerait des
pratiques exemplaires et du régime actuel de contrdle judiciaire au Canada. Plus précisément, elle
s’appuierait sur les pratiques en vigueur a la Cour fédérale ainsi qu’en Ontario et en Colombie-
Britannique. L’adoption d’une telle loi au Manitoba apporterait davantage de certitude et de clarté
aux juges, aux avocates et aux avocats ainsi qu’aux parties plaidantes, y compris les personnes qui
se représentent elles-mémes, ce qui orienterait le processus de contrdle judiciaire vers ce qui existe
au sein d’autres gouvernements. Elle contribuerait également a assurer une plus grande stabilité
au droit administratif, dans un contexte ou la common law représente, depuis des décennies, un
véritable « chantier sans fin* », malgré les progrés réalisés ces derniéres années dans ce secteur”.

Le présent document vise a engager une discussion sur les avantages de la codification dans ce
domaine du droit en examinant 12 questions qui, tour a tour, sous-tendent de nombreuses
dispositions législatives. Les questions sont énoncées ci-dessous, accompagnées de breves
réponses en italique :

1. Devant quelle cour une demande de contrdle judiciaire doit-elle étre présentée?

! Voir, p. ex., Crevier c. PG (Québec) et autres, [1981] 2 RCS 220 [« Crevier »]; Canada (Ministre de la
Citoyenneté et de I’'Immigration) c. Vavilov, 2019 CSC 65 [« Vavilov »].

Vavilov, ibid.; voir également David Dyzenhaus, « The Politics of Deference: Judicial Review and Democracy »,
The Province of Administrative Law, sous la direction de Michael Taggart, Hart Publishing, Oxford, 1997.

Voir, p. ex., Joanne Murray, « Remedial Discretion in the Vavilov Era and the Theoretical Foundations of Judicial
Review », Alberta Law Review, vol. 63,n° 1, rév. 1 43, 2025. A la suite de I’affaire de Vavilov, précitée a la note
n° 1, I’expertise ne constitue plus un motif permettant de choisir la norme de controle judiciaire, mais demeure
pertinente pour déterminer si une décision est raisonnable.

David Stratas, « The Canadian Law of Judicial Review: A Plea for Doctrinal Coherence and Consistency »,
Queen’s Law Journal, vol. 42,1n° 1, 2016, p. 27-29.

Voir la stabilité relevée par Paul Warchuk dans « Simplification or Semantics? Evaluating Vavilov’s Impact on
Standard of Review », Aberta Law Review, vol. 63, n° 1, rév. 1, 2025.
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10.

11.

La Cour du Banc du Roi

Que constitue le dossier dans le cadre d’un contrdle judiciaire ou d’un appel prévu par la loi?
Le dossier présenté au décideur, assorti de possibilités restreintes d’y ajouter des éléments.
Quel est le délai dans lequel une demande de contrdle judiciaire doit étre entendue?

La demande doit étre présentée dans un délai de 30 jours.

Quel rdle le tribunal et le gouvernement jouent-ils dans une procédure de contrdle judiciaire,
et quelles devraient étre les reégles applicables aux parties intimées et au service?

Le gouvernement agit a titre de partie intimée lorsqu’aucune autre partie intimée plus
appropriée ne peut étre désignée. Le tribunal peut demander la permission d’intervenir, mais
celle-ci ne devrait étre accordée que dans de rares cas. Il peut agir a titre de partie intimée
lorsqu’aucune autre partie intimée (v compris le procureur général) ne peut étre désignée.

Une autorisation devrait-elle étre exigée pour exercer un contrdle judiciaire de certaines
décisions rendues par certains tribunaux ou par tous les tribunaux?

Non.

Un tribunal devrait-il étre habilité a rendre des ordonnances provisoires dans le cadre d’une
procédure de contrdle judiciaire?

Oui, mais seulement dans des circonstances exceptionnelles.

Une autorisation devrait-elle étre exigée pour interjeter appel d’une décision de la Cour du
Banc du Roi devant la Cour d’appel?

Oui.

Le dépot d’une demande de contrdle judiciaire suspend-il la décision du tribunal?

Non, bien qu’une partie puisse demander une suspension des procédures.

Devrait-on, dans une certaine mesure, uniformiser les normes de controle?

Oui, mais cette uniformisation devrait essentiellement permettre de codifier le droit existant.

vrait- u i ure, uni 1 1 uvant étre invoqué u
Devrait-on, dans une certaine mesure, uniformiser les motifs pouvant étre invoqués par une
partie a I’appui d’une demande de contrdle judiciaire?

Oui, mais cette uniformisation devrait essentiellement permettre de codifier le droit existant.
Quels recours peuvent étre accordés?

A l’exception des mesures interlocutoires, tout bref de prérogative peut étre accorde, de méme
qu 'une mesure de redressement déclaratoire. Les recours ne constituent pas des droits. Dans
des cas exceptionnels, une ordonnance de mandamus ou d’interdiction peut étre prononcée,



ou le tribunal peut se substituer a [’administrateur et rendre la décision Ilui-méme.
L’annulation assortie d’un renvoi devrait toutefois constituer le recours par défaut.

12. Quelle serait la portée de la loi?

Conformément a la Loi sur les Cours fédérales, son champ d’application devrait étre trés
étendu®.

Le présent rapport et le projet de loi proposé ne portent pas sur les dizaines d’autres lois qui
prévoient des mécanismes particuliers de controle judiciaire ou d’appel prévus par la loi. En
fait, le projet de loi proposé dans le présent rapport ne traite aucunement des appels prévus
par la loi. En principe, la Iégislature devrait pouvoir déroger aux régles par défaut recommandées
dans le présent rapport. Les personnes possédant une expérience ou une expertise a 1’égard
d’organismes administratifs pour lesquels des voies particuliéres de controle judiciaire ou d’appel
prévues par la loi sont établies devraient pouvoir présenter des observations sur la question de
savoir si le décideur administratif en cause justifie, ou non, I’adoption de régles particuliéres. Les
recommandations formulées dans le présent rapport devraient plutoét constituer les régles de
procédure par défaut applicables aux demandes de contrdle judiciaire fondées sur la common law.

De telles recommandations devraient toutefois ouvrir le débat sur la nécessité de modifier ou non
ces autres lois. Il est donc recommandé que la publication du présent rapport s’accompagne d’un
appel a commentaires invitant les personnes concernées par ces lois particuliéres a se prononcer
sur la question de savoir si les reégles particuliéres qu’elles prescrivent se justifient.

Le présent rapport s’ouvre sur une présentation des principes fondamentaux du droit administratif.
Il présente ensuite le projet de loi proposé et examine les 12 questions qui y sont abordées. Une
bréve section examine ensuite les caractéristiques communes des régles par défaut prévues dans
le projet de loi, afin de lancer la discussion sur la nécessité de modifier ou non les lois qui
¢tablissent des processus distincts. Les annexes présentent I’historique et la portée du droit
administratif, ainsi que I’expérience acquise partout au pays, sur lesquels s’appuient les
dispositions de fond du présent rapport.

6 L.R.C., 1985, ch. F-7 [« Loi sur les Cours fédérales »].



CHAPTER 1: ADMINISTRATIVE LAW AND THE BENEFITS OF
CODIFICATION

Administrative law acts as a check on the power of the state. It involves oversight of decisions
made by Ministers, officials, and administrative tribunals who are granted authority by the state to
make them. These administrative bodies are seen as tools that the government uses to carry out its
tasks. Administrative law helps regulate the relationship between the government and citizens,
protecting individual rights and interests. It does this by ensuring that government agencies and
decision-makers stay within the limits set by the law, perform their assigned tasks eftectively, and
provides remedies when decisions go beyond their authority or abuse the legislative scheme.
Judicial review is the primary tool through which administrative law achieves these goals.

Put very simply, judicial review is the courts’ review of the decisions of administrative tribunals
“to ensure that administrative bodies remain within their competence, and [...] act in accordance
with fundamental constitutional principles.”” These powers are generally exercised through the
issuance of prerogative remedies® and other private law remedies including injunctions and
declarations.’ Reviewing these decisions involves a delicate balancing act by the judiciary, which
must oversee the exercise of delegated responsibilities while also recognizing that the legislature
has deliberately assigned the decision-making function to the administrative decision-maker.'® To
address this tension, courts will generally start from the presumption that impugned decisions of
administrative tribunals should be treated deferentially, meaning that the courts should not interfere
with them.!! However, as the “guardians of the rule of the law”, there will be circumstances where
courts must interfere, and in those cases, courts will scrutinize administrative decisions with
varying degrees of intensity, depending on a variety of factors.'?> These differing degrees of
scrutiny have come to be known as the “standards of review,”!® an administrative law concept

which has taken on a life of its own, and which will be explored in depth in the proposed statute.'*

The focus of the current report will be on the procedure governing judicial review. Currently, in
Manitoba, there is no one statute or code providing rules by which a party may apply for judicial
review of a tribunal decision and no rules to direct the reviewing court specific to consideration of
tribunal decisions apart from one provision in the Court of King’s Bench Rules. This lack of
guidance has created some uncertainty with respect to certain issues explored in this paper. Other

7 Guy Régimbald, Canadian Administrative Law, 3d ed (Toronto, ON: LexisNexis, 2021) at 441.

These remedies are derived from the “prerogative powers of the monarch and were originally exercised through
the issuance of writs in the name of the Crown.” The five most commonly used prerogative remedies today are
(1) certiorari, for cases of jurisdictional error or error of law; (2) mandamus, used to compel performance; (3)
prohibition, used to prevent proceedings or orders from being made; (4) habeas corpus, used to force authorities
to produce an individual held in detention; and (5) quo warranto, used to challenge the assumption of a public
office. See ibid at 582-583.

o Ibid at 570.

Vavilov, supra note 1 at para 30.

Régimbald, supra note 7 at 441.

12 Ibid at 442.

Since its inception, the standard of review framework has included various standards. The evolution of the
standard of review framework is explored in Appendix A.

Régimbald, supra note 7 at 442.



jurisdictions in Canada have taken various approaches within legislation to provide procedural
direction on judicial review and statutory appeal.

There are advantages to codification. Codification provides stability in the law, which has often
been lacking from administrative law. Codification further provides all litigants, including self-
represented litigants, a single source to consult.

There are, to be sure, disadvantages of codification. Codification can result in rigidity in the law,
especially when precise rules are prescribed that are likely to be overinclusive and/or
underinclusive vis-a-vis purpose.'> Moreover, much of administrative law is discretionary, and for
good reason.'® Codification risks undermining this.

It is also ultimately suggested that the disadvantages of codification can be addressed by
permissive as opposed to mandatory language in the proposed statute!” as well as incorporating
features of the common law that work well. In other words, it is possible to obtain the advantages
of codification while mitigating the disadvantages.

This is a concern about “rules” as opposed to “standards” in law more generally: see Cass R Sunstein, “Problems
with Rules” (1995) 83(4) Cal L Rev 953.

Abella and Karakatsanis JJ criticized a move to a “formalistic” conception of administrative law in Vavilov, supra
note 1 at 253.

17" See Ruth Sullivan, The Construction of Statutes, 7th ed (Toronto: LexisNexis Canada Inc, 2022), § 4.05.



CHAPTER 2: THE PROPOSED STATUTE

Court for Application for Judicial Review

1 “Unless another Act prescribes otherwise, an application for judicial review of a Manitoba
administrative decision-maker shall be made in the Court of King’s Bench (the ‘court’) by filing a
notice of application for judicial review and serving it in accordance with this Act and the Court
of King's Bench Rules.

Record on an Application for Judicial Review

2(1) The record on an application for judicial review shall consist of the record that was before the
administrative decision-maker, which the administrative decision-maker must compile. The
compiled record shall include but not necessarily be limited to:

(a) any application, complaint, reference or other document, if any, by which the proceeding
was commenced;

(b) the notice of any hearing;
(c) any interlocutory orders made by the administrative decision-maker;

(d) all documentary evidence filed with the administrative decision-maker, subject to any
limitation expressly imposed by any other statute on the extent to or the purposes for which
any such documents may be used in evidence in any proceeding;

(e) the transcript, if any, of the oral evidence given at the hearing; and

(f) the decision of the administrative decision-maker and the reasons therefore, where reasons
have been given.

2(2): If the administrative decision-maker is unable or unwilling to prepare the record referred to
in s 2(1), the Attorney General of Manitoba shall do so.

2(3): A party to an application for judicial review may, on motion, seek to excise portions of the
record if they were improperly included in the record, or add to the record if portions were
improperly excluded despite having been before the administrative decision-maker, considering
the court’s role as a judicial review court.

2(4): A party to an application for judicial review may, on motion, seek to introduce evidence not
before the administrative decision-maker, if it is in the interests of justice to ensure that the court
can fulfil its duties as a judicial review court, for reasons such as:

(a) The legal inability of the administrative decision-maker to receive the evidence;

(b) The need to highlight the absence of evidence before the administrative decision-maker on
a particular point;

(c) Demonstrating a breach of natural justice not apparent on the face of the record; or



(d) The need to give general background that would have been known to the parties and to the
administrative decision-maker, but not the court.

2(5): The court shall not permit evidence to be introduced to the record before it pursuant to s
2(4)(b) if, with reasonable diligence, it could have been tendered before the administrative
decision-maker.

Timelines on an Application for Judicial Review

3(1) An application for judicial review in respect of a decision or an order of a Manitoba
administrative decision-maker shall be made within 30 days after the time the decision or order
was first communicated by the Manitoba administrative decision-maker to the office of the Deputy
Minister of Justice of Manitoba or to the party directly affected by it, or within any further time
that a judge of the court may fix or allow before or after the end of those 30 days.

3(2) All respondents on an application for judicial review must be served with the notice of
application for judicial review in accordance with the Court of King's Bench Rules.

3(3) The record referred to in section 2 must be filed within 30 days after the notice for application
for judicial review is served on the Attorney General of Manitoba.

Parties on an Application for Judicial Review

4 (1) Subject to subsection (2), an applicant in an application for judicial review shall name as a
respondent every person

(a) directly affected by the order sought in the application, other than an administrative
decision-maker in respect of which the application is brought; or

(b) required to be named as a party under another law.

(2) Where in an application for judicial review there are no persons that can be named under
subsection (1), the applicant shall name the Attorney General of Manitoba as the respondent.

(3) On a motion by the Attorney General of Manitoba, where the court is satisfied that the Attorney
General is unable or unwilling to act as a respondent after having been named under subsection
(2), the court may substitute another person or body, including the administrative decision-maker
in respect of which the application is made, as a respondent in the place of the Attorney General
of Manitoba.

(4) On a motion by the administrative decision-maker in respect of which an application for
judicial review has been made, the court may grant said administrative decision-maker such
procedural rights as is necessary to fulfil the court’s role as a court of judicial review, bearing in
mind that the administrative decision-maker is not to defend its impugned decision except in
accordance with subsection (3).
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Interim relief on an Application for Judicial Review

5(1) The court may grant interim relief on an application for judicial review in the same manner it
may grant such relief pursuant to the Court of King’s Bench Rules.

5(2) In exercising its discretion to grant interim relief pursuant to s 5(1), the court shall bear in
mind the importance of judicial review being a summary procedure. If reasonably possible,
motions in an application for judicial review should be heard in conjunction with the hearing on
the merits of the application for judicial review.

Appeal with Leave to Court of Appeal

6(1) A final decision in an application commenced under s 1 may be appealed to the Court of
Appeal, with leave, in accordance with The Court of Appeal Act and Court of Appeal Rules.

6(2) In deciding to grant leave to appeal pursuant to s 6(1), the Court of Appeal shall consider:
(a) the importance of finality;
(b) the merits of the prospective appeal; and

(c) most importantly, whether the proposed appeal raises issues of law such that a second
review of the initial decision of the administrative decision-maker is warranted.

OR
6(2) In deciding to grant leave to appeal pursuant to s 7, the Court of Appeal shall consider:
(a) the merit in the proposed appeal; and
(b) the importance of the issues raised in the appeal.
No Stay Pending Application for Judicial Review

7 After an application for judicial review is commenced under s 1, the administrative decision
which is the subject of the application for judicial review is not stayed, though the court may, on
motion, impose a stay in the interests of justice.

Standard of Review

8(1) Subject to subsections 8(2) and 8(3), in an application for judicial review under this Act, the
administrative decision is to be reviewed on a standard of review of reasonableness.

8(2) Notwithstanding subsection 8(1), the following questions of law in an application for judicial
review are to be reviewed on a standard of correctness:

(a) questions of law of central importance to the legal system;

(b) questions of constitutional law, including challenges to the constitutionality of a statute or
exercises of statutory discretion alleged to be inconsistent with the Constitution Act, 1867
and Constitution Act, 1982,
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(c) questions of law where first-instance decision-making authority is shared between the
administrative decision-maker and the court, the Manitoba Provincial Court, or the
Manitoba Court of Appeal; and

(d) disputes over which administrative decision-maker has jurisdiction to adjudicate a matter.

8(3) Notwithstanding subsection 8(1), if an administrative decision is challenged for failure to
comply with natural justice, the court is to decide de novo whether the administrative decision-
maker complied with natural justice.

8(4) For clarity, if another Act prescribes a different standard of review in an application for judicial
review other than those prescribed under this Act, the other Act prevails to the extent that there is
inconsistency with this Act.

Grounds for Judicial Review

9(1) An administrative decision may be set aside on an application for judicial review brought
under this Act, because:

(a) The decision fails to comply with principles of natural justice;

(b) The decision is reviewable on a standard of correctness pursuant to s 8(2)(b) of this Act
and, in the court’s view, the administrative decision-maker incorrectly decided a question
of law to be reviewed on a correctness standard; or

(c) The decision is otherwise unreasonable.

9(2) An unreasonable decision pursuant to s 9(1)(c) is one that is not justifiable based on the facts
and the law, considering:

(a) its internal logic;

(b) statutory language and principles of statutory interpretation;
(c) submissions of the parties;

(d) 1mpacts on the parties;

(e) evidence before the administrative decision-maker;

(f) past decisions of the administrative decision-maker; and

(g) any other relevant factor to the justifiability of the decision.

9(3) A court shall not set aside an administrative decision pursuant to ss 9(1)(c) and 9(2) if it is
clear that the administrative decision would have been the same even if the error identified in ss
9(1)(c) and 9(2) had not occurred.
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Remedies on Judicial Review

10(1) Subject to ss 10(2), 10(3), 10(4), 10(6), and 10(7), if the court sets aside an administrative
decision under s 9, it shall issue the writ of certiorari, quash the administrative decision, and remit
the matter for reconsideration by the decision-maker.

10(2) The court may grant an order of mandamus, prohibition, otherwise compel an administrative
decision-maker to perform a particular act, and/or make a decision that the administrative decision-
maker ought to have made if:

(a) upon remittance, the administrative decision-maker would have no reasonable discretion,
in light of the facts and the law, to do anything other than what the court orders under this
section; or

(b) the matter is of sufficient urgency such that the court is of the view that access to justice
requires an order under this subsection, notwithstanding the institutional design choice of
the Legislative Assembly of Manitoba to assign decision-making authority to the
administrative decision-maker.

10(3) The court may grant declaratory relief on an application for judicial review, including in
circumstances if the remedies in ss 10(1) and 10(2) are not practical.

10(4) The court may decline to set aside an administrative decision, even if it is permitted to do so
under this Act, for any reason permitted at common law.

10(5) Damages are not an appropriate remedy on an application for judicial review.

10(6) An application for judicial review may be brought in conjunction with a claim for which
damages would be an appropriate remedy, assuming the claims are appropriate to be tried together
in accordance with the Court of Kings Bench Rules.

10(7) Nothing in this section affects the ability of any person to bring an application in the court
seeking the writ of habeas corpus.

Scope of this Act

11(1) This Act governs all applications for judicial review brought against an administrative
decision, as defined in this Act.

11(2) “administrative decision” means a decision made by any body, person or persons having,
exercising or purporting to exercise jurisdiction or powers conferred by or under an Act of the
Legislative Assembly of Manitoba or by or under an order made under a prerogative of the Crown,
other than the Manitoba Provincial Court.

11(3) “administrative decision-maker” is any body, person or persons having, exercising or
purporting to exercise jurisdiction or powers to make an administrative decision.

11(4) To the extent that there is inconsistency between this Act and another Act governing an
administrative decision-maker, the other Act prevails.
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CHAPTER 3: THE BENEFITS AND TWELVE KEY CHARACTERISTICS
OF A PROPOSED STATUTE

Various questions were raised for considerations by the Commission in the preparing of this report.
It is suggested that these can be consolidated and/or expanded into twelve particular issues that are
hereafter analyzed.

1. In which Court should an application for judicial review be brought?
RECOMMENDATION:

The Court of King’s Bench

RECOMMENDED STATUTORY LANGUAGE:

1 Unless another Act prescribes otherwise, an application for judicial review of a Manitoba
administrative decision-maker shall be made in the Court of King’s Bench (the ‘court’) by filing a
notice of application for judicial review and serving it in accordance with this Act and the Court
of King's Bench Rules.

RATIONALE:

To some extent, this provision is not necessary. It is accepted that the superior courts of the
provinces have jurisdiction to hear applications for judicial review, unless another statute
prescribes otherwise. '® However, in an effort to make the statute a comprehensive guide for judicial
review in Manitoba, it is proposed that this be made explicit. General rules of service pursuant to
the Court of King's Bench Act apply.

While Ontario has a specialized court for judicial review in the Divisional Court, this requires three
judges to hear every application. It also requires institutional costs. These seem disproportionate
to the benefits of such a court.!® Accordingly, judicial review should proceed in the superior
court—as it does in the other eight provinces.

2. What constitutes the record on judicial review or statutory appeal?
RECOMMENDATION:

The record before the reviewing court should be the same as the record before the initial decision-
maker, with the possibility to bring a motion to supplement the record. The administrative
decision-maker should be under a statutory obligation to assemble a record.

18
19

See Crevier, supra note 1.
See Gerard J Kennedy, “Wither the Divisional Court? Looking at the Past, Analyzing the Present, and Querying
the Future of Ontario’s Intermediate Appellate Court” 53:1 (2021) Ottawa L Rev 93.
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RECOMMENDED STATUTORY LANGUAGE:

2(1) The record on an application for judicial review shall consist of the record that was before the
administrative decision-maker, which the administrative decision-maker must compile. The
compiled record shall include but not necessarily be limited to:

(a) any application, complaint, reference or other document, if any, by which the proceeding
was commenced;

(b) the notice of any hearing;
(c) any interlocutory orders made by the administrative decision-maker;

(d) all documentary evidence filed with the administrative decision-maker, subject to any
limitation expressly imposed by any other statute on the extent to or the purposes for which
any such documents may be used in evidence in any proceeding;

(e) the transcript, if any, of the oral evidence given at the hearing; and

(f) the decision of the administrative decision-maker and the reasons therefore, where reasons
have been given.

2(2): If the administrative decision-maker is unable or unwilling to prepare the record referred to
in s 2(1), the Attorney General of Manitoba shall do so.

2(3): A party to an application for judicial review may, on motion, seek to excise portions of the
record if they were improperly included in the record, or add to the record if portions were
improperly excluded despite having been before the administrative decision-maker, considering
the court’s role as a judicial review court.

2(4): A party to an application for judicial review may, on motion, seek to introduce evidence not
before the administrative decision-maker, if it is in the interests of justice to ensure that the court
can fulfil its duties as a judicial review court, for reasons such as:

(a) The legal inability of the administrative decision-maker to receive the evidence;

(b) The need to highlight the absence of evidence before the administrative decision-maker on
a particular point;

(c) Demonstrating a breach of natural justice not apparent on the face of the record; or

(d) The need to give general background that would have been known to the parties and to the
administrative decision-maker, but not the court.

2(5): The court shall not permit evidence to be introduced to the record before it pursuant to s
2(4)(b) if, with reasonable diligence, it could have been tendered before the administrative
decision-maker.
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RATIONALE:

Section 2(1) builds on language in Ontario’s Statutory Powers Procedure Act, which obliges
administrative decision-makers to create records.’’ Not only is this likely to facilitate better
decision-making by the administrator, it is also likely to make assembling the record on judicial
review easier. This also clarifies what is statutorily “the record”, which is not defined in Manitoba,
unlike other provinces. This has led to disputes in the case law, such as Kalo v Winnipeg (City

0]9.21

The provisions as a whole clarify that a judicial review court is a review court—it is not to do the
administrator’s job for it.?> Moreover, there is a presumption that the administrative decision is to
be the final decision. In other words, much like on appeals,? courts are not to give a party a
“second trial”. Section 2(2) is a “fallback” provision, obliging the Crown to compile the record if
it otherwise will not be compiled. This is analogous to criminal proceedings where the Crown
compiles the record.

Section 2(3) gives parties the ability to challenge the record. It is not recommended that the reasons
for challenging be codified. That would likely be definitionally underinclusive. Other cues in the
statute indicate and underscore the importance of a judicial review court. These implicitly impugn
improper uses of judicial review procedure. It is clear, however, that the only way to add to the
record with information not before the initial decision-maker is section 2(4). Section 2(3) is
designed for where the compilation has been under- or overinclusive.

Section 2(4) gives the explicit ability to supplement the record. This section builds on exceptions
recognized in the case law?* for when new evidence before an administrative decision-maker is
appropriate. These exceptions recognize that there are instances where the lack of evidence before
the first-instance decision-maker is not the fault of an aggrieved party. The first exception in s
2(4)(a) recognizes that, if there is a statutory or other legal prohibition on receiving certain types
of evidence, but that evidence could nonetheless impugn the decision, the reviewing court must
receive the evidence.?® The word “legal” should clarify that this is not meant to address instances
where the reason that the evidence was not before the administrative decision-maker is because a
party was unaware of the evidence; rather, there must be a statutory or other legal prohibition. In
a similar vein, if the absence of evidence needs to be highlighted, it can be done. The ability to
demonstrate a breach of natural justice also reflects the fact that the inadequacy of some
participatory rights (think of a lack of notice?®) may not be apparent on the record.

20 RSO 1990, ¢ S22 [“SPPA™], s 20.

21 2019 MBCA 46.

2 See, e.g., Albu v The University of British Columbia, 2015 BCCA 41.

2 Palmer v The Queen (1979), [1980] 1 SCR 759 [“Palmer’].

2 Association of Universities and Colleges of Canada v Canadian Copyright Licensing Agency (Access Copyright),
2012 FCA 22 [“AUCC].

% Tsleil-Waututh Nation v Canada (Attorney General), 2017 FCA 102.

%6 See, e.g., Bernard v Canada (Attorney General), 2010 FCA 40.
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Finally, the need for “background” also reflects that in certain specialized fields, there might be
common knowledge that would not be known to the court. While this exception to the prohibition
of supplementing the record must be treated with care,?’ it is still a legitimate exception to
essentially include information that should have been included in “the record” but was not. This is
in the vein of Mark Mancini’s scholarship, as he has argued for an exception to the general ability
to supplement the record “where the [...] evidence is (1) known to the parties, (2) the evidence
should have made it into the record but did not, and (3) the evidence is potentially dispositive of
the application for judicial review.”?® This addresses the issue that arose in Tsleil-Waututh Nation
v Canada (Attorney General).”

The preambular words to s 2(4) demonstrate that the four illustrations are not exhaustive of
instances where supplementary evidence may be permitted. However, the illustrations will
constrain the ability to supplement the record due to the principle of statutory interpretation that
specific illustrations in a statutory list inform the meaning of more general provisions. *°

Section 2(5) clarifies that parties are still expected to be diligent at the first instance decision-
maker, and that an application for judicial review is not another chance to do what it should have
done before the administrative decision-maker. This restriction on the ability to tender new
evidence before the judicial review court is consistent with practice on appeals.”!

3. The timeline for a judicial review to be heard?
RECOMMENDATION:

The application for judicial review must be brought within 30 days of the decision. Other deadlines
prompt quick progression.

RECOMMENDED STATUTORY LANGUAGE:

3(1) An application for judicial review in respect of a decision or an order of a Manitoba
administrative decision-maker shall be made within 30 days after the time the decision or order
was first communicated by the Manitoba administrative decision-maker to the office of the Deputy
Minister of Justice of Manitoba or to the party directly affected by it, or within any further time
that a judge of the court may fix or allow before or after the end of those 30 days.

3(2) All respondents on an application for judicial review must be served with the notice of
application for judicial review in accordance with the Court of King's Bench Rules.

27 AUCC, supra note 24.

2 Mark P Mancini, “A Theory of Information in the Canadian Law of Judicial Review: Record Rules in a Post-
Vavilov World” (2020) 53:2 UBC L Rev 415 at 420.

2 2018 FCA 153.

30 See Philip Bryden, et al, Public Law: Cases, Commentary, and Materials, 5th ed (Toronto: Emond Montgomery,
2025) at 472-473.

31 Palmer, supra note 23.
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3(3) The record referred to in section 2 must be filed within 30 days after the notice for application
for judicial review is served on the Attorney General of Manitoba.

RATIONALE:

Section 3(1) builds on language in the Federal Courts Act,** which has by all accounts led to a

prompt process for judicial review of federal government action.® The subsections, taken together,
help ensure the prompt progression of applications for judicial review. All sections taken together
also ensure that judicial review is a summary process. Not only does this prevent delay in the
justice system, it helps guarantee the finality of administrative decisions, which is presumed to be
a good thing given the legislature’s choice to assign decision-making authority to the
administrative decision-maker.>* Intervenors are not mentioned in this statute but rules regarding
intervention would apply to applications for judicial review as requests for interlocutory relief
under the Court of Kings Bench Rules will apply to applications for judicial review. The need for
a court order, however, underscores that this is to be exceptional.

This section is very much in accordance with decisions such as Delwar v Beausejour (Town of),
which have noted that it is appropriate to penalize parties who delay bringing applications for
judicial review in the absence of a compelling reason.®®> This provision renders the kinds of
considerations that the Manitoba Court of Appeal needed to grapple with in that case moot.

Section 3(2) incorporates the Court of Kings Bench Rules regarding service.
Section 3(3) ensures that the record is assembled promptly, to ensure that promptness is achievable.

The consultation paper had suggested that the hearing must occur within six months. After
considering feedback, we have decided that that would be excessive and interfere with the court’s
scheduling prerogatives. But these deadlines generally are meant to keep things prompt.

4. The role played by the tribunal and government in a judicial review proceeding and
what should be the rules surrounding responding parties and service

RECOMMENDATION:

The Attorney General of Manitoba is the default respondent if no other respondent can be found.
He is not obliged to participate in an application for judicial review. An administrative decision-
maker is not to generally have a right of appearance on the application for judicial review for
reasons of efficiency, finality, and avoid the body “bootstrapping” its opinion. But it can become
involved in exceptional circumstances.

32 Supranote 6,s 18.1.

33 Gerard J Kennedy, “The Federal Courts Advantage in Civil Procedure” (2024) 102 Can Bar Rev 1.
3 Vavilov, supra note 1.
352025 MBCA 84.
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RECOMMENDED STATUTORY LANGUAGE:

Parties on an Application for Judicial Review

4 (1) Subject to subsection (2), an applicant in an application for judicial review shall name as a
respondent every person

(a) directly affected by the order sought in the application, other than an administrative
decision-maker in respect of which the application is brought; or

(b) required to be named as a party under another law.

(2) Where in an application for judicial review there are no persons that can be named under
subsection (1), the applicant shall name the Attorney General of Manitoba as the respondent.

(3) On a motion by the Attorney General of Manitoba, where the court is satisfied that the Attorney
General is unable or unwilling to act as a respondent after having been named under subsection
(2), the court may substitute another person or body, including the administrative decision-maker
in respect of which the application is made, as a respondent in the place of the Attorney General
of Manitoba.

(4) On a motion by the administrative decision-maker in respect of which an application for
judicial review has been made, the court may grant said administrative decision-maker such
procedural rights as is necessary to fulfil the court’s role as a court of judicial review, bearing in
mind that the administrative decision-maker is not to defend its impugned decision except in
accordance with subsection (3).

RATIONALE:

This language builds on the Federal Courts Act.*® The adversarial system is essential to our system
of adjudication.?’ This requires ensuring that applications for judicial review have respondents—
ideally, the most affected parties inclined to defend the impugned administrative decision.
Moreover, the Attorney General has a unique role in protecting the rule of law and defending the
legality of government action.*® Administrative bodies can also have unique insight into the
functions of their day-to-day operations to indicate what the record may mean to a non-learned
observer.* At the same time, administrative bodies are not to “bootstrap” their decisions, as noted
in Ontario (Energy Board) v Ontario Power Generation Inc*® and Vavilov.*! This provision seeks
to balance these considerations.

36 Supranote 6, s 18.1.

37 Ontario (Energy Board) v Ontario Power Generation Inc, 2015 SCC 44 [“OEB”].

3 See, e.g., Andrew Flavelle Martin, Legal Ethics and the Attorney General: A Canadian Analysis (Toronto:
University of Toronto Press, 2025); Adam M Dodek, "Lawyering at the Intersection of Public Law and Legal
Ethics: Government Lawyers as Custodians of the Rule of Law" (2010) 33:1 Dal LJ 1.

¥ See, e.g., CAIMAW v Paccar of Canada Ltd, [1989] 2 SCR 983 [“CAIMAW™).

40 Supra note 37 at paras 63-64.

41 Supra note 1 at para 98.
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In the Federal Court, the Attorney General of Canada is the “default” respondent in an application
for judicial review if no other respondent can be found. This provision is in large part based on the
Federal Courts Rules,* reflecting this fact. The consultation paper proposed a requirement to
serve the Attorney General irrespective of its status as a respondent, and provide him with
participatory rights. This reflects the government’s unique role to defend its institutional design
choices and the rule of law.** However, after considering feedback, we have decided that this is
unnecessary because the Attorney General will somehow become aware of the application if
necessary, meaning the requirement is likely excessive.

The provision allows (and, in some cases, presumptively obliges), the Attorney General to defend
the impugned decision. More generally, however, the Attorney General can speak to the
legislature’s institutional design choices—which constitute the “polar star” of judicial review.*

With respect to the administrative decision-maker itself, it is not to “buttress” or “bootstrap” its
decisions.* However, there are occasions where no other entity is willing to defend the
administrative decision. Accordingly, allowing the administrative decision-maker to fulfil this role
in that narrow circumstance is appropriate to protect the adversarial system of litigation.*® There
may be other times where the administrative decision-maker’s views are helpful to understand
background logistics of the operation of an administrative decision-maker—this may be the case
to demonstrate the context in which an alleged breach of procedural fairness occurred.*’” Granted,
it can be a fine line between “providing context” and “buttressing reasons”. That does not mean,
however, that there is not a line. By and large, the appropriateness of an administrative decision-
maker’s interventions on judicial review are questionable—especially as disputes over standard of
review decrease.*® Accordingly, it is recommended that the administrative decision-maker be
allowed to participate—but only on motion, and quintessentially when there otherwise would not
be a respondent. Mandatory service to the administrative decision-maker does not appear to be
necessary.

5. Whether there should be leave requirements for the judicial review of certain decisions
of certain tribunals or all tribunals?

RECOMMENDATION:

No, though particular statutes could impose a leave requirement.

42 SOR/98-106, Rule 303 [“Federal Courts Rules™).

4 Supra note 38.

4 Vavilov, supra note 1 at para 33, citing CUPE v Ontario (Minister of Labour), 2003 SCC 29 at para 149.

4 OEB, supranote 37 at paras 63-64.

46 This is contemplated in the Federal Courts Rules, supra note 42, Rule 303(3).

47 Paul Daly, “A Principled Stand on Tribunal Participation in Judicial Review: Ontario Energy Board v Ontario
Power Generation Inc, 2015 SCC 44” Administrative Law Matters (25 September 2015), online:
<https://www.administrativelawmatters.com/blog/2015/09/25/a-principled-stand-on-tribunal-participation-in-
judicial-review-ontario-energy-board-v-ontario-power-generation-inc-2015-scc-44/> [perma.cc/MX7Z-HHHG].
This was previously an accepted reason to allow the tribunal to make submissions: CAIMAW, supra note 39. But
disputes over the standard of review are decreasing: see Warchuk, supra note 5.

48
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RATIONALE:

The common law right to judicial review is essential to safeguard the rule of law and ensure that
administrative decision-makers stay within the ambit of their statutory authority. It is not to be
removed as a matter of course—insofar as this is even permissible.*” Moreover, there appears to
be no evidence that applications for judicial review are being routinely abused by litigants. Insofar
as there is a concern that a particular application for judicial review is a piece of abusive litigation
(e.g., to delay matters or impede government policy), said instances can be resolved by motions in
individual cases (see below discussion of “interim orders”). Moreover, individual vexatious
litigants can be subject to vexatious litigant orders.*°

If there is concern that an application for judicial review would be particularly problematic vis-a-
vis a particular type of administrative decision-maker—one thinks of an ethics commissioner>!—
a statute can restrict the ability to judicially review that administrative decision-maker or impose
a leave requirement. However, it is neither necessary nor desirable to make such a restriction a
matter of course.

6. Should a court be entitled to grant interim orders in a judicial review proceeding?
RECOMMENDATION:

Yes, in the way any court could give interim relief.

RECOMMENDED STATUTORY LANGUAGE:

Interim relief on an Application for Judicial Review

5(1) The court may grant interim relief on an application for judicial review in the same manner it
may grant such relief pursuant to the Court of King’s Bench Rules.

5(2) In exercising its discretion to grant interim relief pursuant to s 5(1), the court shall bear in
mind the importance of judicial review being a summary procedure. If reasonably possible,
motions in an application for judicial review should be heard in conjunction with the hearing on
the merits of the application for judicial review.

RATIONALE:

This section does not build upon another jurisdiction’s statutory language, but reflects the fact that
applications for judicial review are meant to be summary procedures where interlocutory motions
are discouraged.>? At the same time, a complete prohibition on granting interlocutory relief would

4 This will be addressed by the Supreme Court in the appeal from Democracy Watch v Canada (Attorney General),

2024 FCA 158. Appeal heard January 14-15, 2026. SCC Docket No. 41576 [“Democracy Watch’].

50 See, e.g., College of Registered Nurses of Manitoba v Hancock, 2026 MBCA 15.

5L The issue in ibid.

52 This is the case for motions to strike: see, e.g., Ab Hassle v Canada (Minister of National Health and Welfare)
(2000), 195 FTR 23 (TD).
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be inappropriate. For instance, whether or not administrative decisions subject to applications for
judicial review are automatically stayed pending disposition of the judicial review, there will be
cases where the opposite should occur and a court must retain discretion to order as much on an
interlocutory motion. Intervention motions should also be permissible.** There will be instances
where the application for judicial review is an abuse of process and must be dismissed.>* Moreover,
when new evidence is proposed to be admitted, a motion will have to be brought to admit or strike
the evidence. Accordingly, it is recommended that interlocutory relief be permitted—but a strong
warning should appear in the statute essentially discouraging delay tactics. If possible,
interlocutory relief should be sought in conjunction with the hearing on the merits—this accords
with Federal Court practice, particularly for evidentiary disputes.>’

“Interim relief” is broad enough language to include injunctive relief, which is well-accepted as a
remedy in civil litigation®® and administrative law,’’
process.®

including in aid of an administrative

7. Should leave be required to appeal a King’s Bench decision to the Court of Appeal?
RECOMMENDATION:

Yes

RECOMMENDED STATUTORY LANGUAGE:

6(1) A final decision in an application commenced under s 1 may be appealed to the Court of
Appeal, with leave, in accordance with The Court of Appeal Act and Court of Appeal Rules.

6(2) In deciding to grant leave to appeal pursuant to s 6(1), the Court of Appeal shall consider:
(a) the importance of finality;
(b) the merits of the prospective appeal; and

(c) most importantly, whether the proposed appeal raises issues of law such that a second
review of the initial decision of the administrative decision-maker is warranted.

OR

33 For instance, the Attorney General of Alberta intervened in Canadian Frontline Nurses v Canada (Attorney

General), 2024 FC 42, aft’d, 2026 FCA 6.

3% This will admittedly be exceptional: David Bull Laboratories (Canada) Inc v Pharmacia Inc (1994), [1995] 1
FC 588 (FCA) at 600; Canada v JP Morgan Asset Management, 2013 FCA 250 at para 47; Pokue v Innu Nation,
2014 FC 325 atpara 11.

55 See, e.g., Viiv Healthcare Company v Gilead Sciences Canada, Inc, 2021 FCA 122.

5 Janet Walker, et al, Civil Litigation, 2d ed (Toronto: Irwin University of Toronto Press, 2026) at 191-198.

57 Gerald Heckman, ef al, Administrative Law: Cases and Materials, 8th ed (Toronto: Emond Montgomery, 2022)

at 880-881.

Brotherhood of Maintenance of Way Employees Canadian Pacific System Federation v Canadian Pacific Ltd,

[1996] 2 SCR 495.

58
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6(2) In deciding to grant leave to appeal pursuant to s 7, the Court of Appeal shall consider:
(a) the merit in the proposed appeal; and

(b) the importance of the issues raised in the appeal.
RATIONALE:

This section does not build upon another jurisdiction’s statutory language, though 6(2) does take
some inspiration from Ontario’s Rules of Civil Procedure.’® While there is a common law right to
judicial review that should be interfered with only with good cause, there is no common law right
to appeal.®® While purposes of appeals include ensuring consistent application of settled law and
rectifying injustices,®' the initial application for judicial review already provides that vis-a-vis the
original decision-maker who is, after all, the entity in which the legislature has entrusted the
decision. Accordingly, a “second review” seems unwarranted as a matter of course.

Section 6(2) emphasizes that the primary role of the Court of Appeal in this regard is
jurisprudential—not error correction or correcting injustices. Having said that, it is also worded
sufficiently broadly to recognize that there may be sufficiently meritorious prospective appeals
that warrant error correction. This is to be balanced against the importance of finality.

This leave requirement accords with Ontario practice®? and appears warranted to conserve judicial
resources.

The alternative section 6(2) builds upon Manitoba precedent on the standard for leave to appeal
interlocutory orders.®® Cases such as Knight v Daraden Investments Ltd build upon what both
factors mean. This should be seriously considered, given the familiarity of the Manitoba legal
profession with this standard. At the same time, there is a qualitative difference between an
interlocutory appeal—which addresses collateral matters within a hearing on the merits®*—and an
appeal of a hearing on the merits, such as an appeal to the Court of Appeal of a King’s Bench
decision. To be sure, this can cut both ways on whether the appeal is warranted. The judicial review
reflects a matter’s merits, while the interlocutory appeal does not. However, the judicial review is
itself a review of a first-instance decision. Having a second review on the merits is, to some extent,
like an appeal to the Supreme Court of Canada—which is why the proposed section 6(2) implicitly
asks for questions of law to be raised as much as disputes over the facts. It must be remembered
that appeals are not an intrinsic good or logical corollary to good decision-making®—so rationing
access to them is not unreasonable.

5 RRO 1990, Reg 194, Rule 62.02(4). This language aims to synthesize the Ontario rules and case law.

60 See, e.g., John Sopinka, Mark A Gelowitz & W David Rankin, The Conduct of an Appeal, 5th ed at § 1.1.

81 See, e.g., Housen v Nikolaisen, 2002 SCC 33 at para 9.

62 Courts of Justice Act, RSO 1990, ¢ C-43, s 6(1)(a).

8 Knight v Daraden Investments Ltd et al, 2022 MBCA 69.

% Hendrickson v Kallio, [1932] OR 675 (CA) at 678.

8 Daniel Jutras, “The Narrowing Scope of Appellate Review: Has the Pendulum Swung Too Far?” (2007) 32
Manitoba LJ 61.
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8. Does the filing of an application for judicial review stay the tribunal’s decision?
RECOMMENDATION:

No

RECOMMENDED STATUTORY LANGUAGE:

7. After an application for judicial review is commenced under s 1, the administrative decision
which is the subject of the application for judicial review is not stayed, though the court may, on
motion, impose a stay in the interests of justice.

RATIONALE

This section is not based on another jurisdiction’s statutory language but responds to feedback
from the consultation report which had suggested the default of a stay. That feedback indicated
that an automatic stay could prompt unnecessary applications for judicial review for tactical
reasons. Giving courts discretion to impose a stay is similar to the status quo, and should be
maintained, even though some jurisdictions subject administrative decisions to a stay pending
judicial review.®

9. Should the standards of review be standardized to some degree?
RECOMMENDATION:

Yes, but at a very high level.

RECOMMENDED STATUTORY LANGUAGE:

8(1) Subject to subsections 8(2) and 8(3), in an application for judicial review under this Act, the
administrative decision is to be reviewed on a standard of review of reasonableness.

8(2) Notwithstanding subsection 8(1), the following questions of law in an application for judicial
review are to be reviewed on a standard of correctness:

(a) questions of law of central importance to the legal system;

(b) questions of constitutional law, including challenges to the constitutionality of a statute or
exercises of statutory discretion alleged to be inconsistent with the Constitution Act, 1867
and Constitution Act, 1982,

% SPPA, supra note 20, s 25(1).
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(c) questions of law where first-instance decision-making authority is shared between the
administrative decision-maker and the court, the Manitoba Provincial Court, or the
Manitoba Court of Appeal; and

(d) disputes over which administrative decision-maker has jurisdiction to adjudicate a matter.

8(3) Notwithstanding subsection 8(1), if an administrative decision is challenged for failure to
comply with natural justice, the court is to decide de novo whether the administrative decision-
maker complied with natural justice.

8(4) For clarity, if another Act prescribes a different standard of review in an application for judicial
review other than those prescribed under this Act, the other Act prevails to the extent that there is
inconsistency with this Act.

RATIONALE:

Though this section takes inspiration from British Columbia’s Administrative Tribunals Act,*’ it is
largely based on the Vavilov decision, which has reduced disputes over the standard of review of
administrative decisions. While an argument could be made for a presumption of correctness
review on questions of law, which could have been rebutted by statutory indicia that the legislature
intended for a different standard to apply,® it seems prudent not to disrupt the status quo. While
codification is not necessary (this may be one of the less necessary provisions proposed in this
report), there continue to be disputes over standard of review,* so codifying this issue may be
prudent.

Mostly, this provision enshrines the workable JVavilov framework, subject to the additional
category of correctness review identified in Society of Composers.”® It must be remembered that
statutory appeals are not the subject of this report, so that category that departs from the
presumption of reasonableness in Vavilov is not relevant to this analysis.

The category of “constitutional questions” could be subject to controversy given the controversial
status of Doré v Barreau du Québec, which appeared to be affirmed in Commission scolaire
francophone des Territoires du Nord-Ouest v Northwest Territories (Education, Culture and
Employment),”" only to be downplayed in York Region District School Board v Elementary
Teachers’ Federation of Ontario.”* Recently, the Government of Alberta attempted to restrict
Doré’s ambit in the Regulated Professions Neutrality Act.”> While Doré can be criticized, however,

87 SBC 2004, ¢ 45, ss 58-59.

% Gerard Kennedy, “Vavilov at 5: Professor Gerard Kennedy” Sunday Evening Administrative Review (30
November 2024), online: <https://sear.substack.com/p/vavilov-at-5-professor-gerard-
kennedy?utm_source=post-email-title&publication 1d=402190&post _id=152307817&utm_campaign=email-
post-title&isFreemail=true&r=f11f4&triedRedirect=true> [perma.cc/H6P2-DRHOI].

See, e.g., Mason v Canada (Citizenship and Immigration), 2023 SCC 21; Society of Composers, Authors and
Music Publishers of Canada v Entertainment Software Association, 2022 SCC 30 [“Society of Composers™].

0 Ibid.

12023 SCC 31.

22024 SCC 22.

3 SA2025,¢cR-13.3
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the Commission does not recommend trying to legislate it away. It is uncertain that it would be
permissible to prescribe to a court how to engage in constitutional review.’* In any event, this
would likely be a source of significant controversy that could derail passing the statute. The courts
will ultimately need to determine whether “constitutional questions” in the statute can supersede
Dore¢ in the same way that they are struggling with the ambit of the “constitutional questions”
category post-Vavilov. This statute does not propose to solve that controversy, but nor does it
contribute to it. What would appear undeniable from context, however, is that “constitutional
review” is to attract a correctness standard as per Vavilov. This would capture, at the very least, all
analyses of the constitutionality of a statute, as well as particular applications of a statute that raise
concerns about federalism, Aboriginal rights, or other structural constitutional law issues from
either the Constitution Act, 1867 or the Constitution Act, 1982. The Commission recommends
leaving it for judicial interpretation as to whether it affects individual instances of administrative
discretion affecting Charter rights—the subject matter of Doré.

There is a temptation to define “questions of law of central importance to the legal system”, which
is the least clear of the Vavilov exceptions to reasonableness review. However, doing so in a statute
would become convoluted—the fact is that this phrase has a well-known meaning in the case law.”

Section 8(3) recognizes that the language of “standard of review” is ill-suited to natural justice
review, as recognized by British Columbia’s Administrative Tribunal Act’® and significant case
law and scholarship. 7’ While some case law suggests that the standard of review for such matters
must be correctness,’® this sits uneasily with decisions such as Baker, which imply a level of
deference to administrators.” The language of “de novo” review reflects that the decision
regarding natural justice ultimately rests with the court—but it can consider the administrative
decision-maker’s views in this regard.®® Codifying common law grounds of natural justice review
is not recommended—it would become unwieldy and the common law in this regard by all
accounts works well, unlike substantive review.

Finally, s 8(4) recognizes that the legislature may prescribe a different standard of review—
consistent with Vavilov and legislative supremacy.

10. Should the grounds upon which a party can bring an application for judicial review be
standardized to some degree?

7 Andy Yu, “The Administrative Law of Section 33 of the Charter” (2025) 70(2) McGill LJ 291.

5 Described in Vavilov, supra note 1 at paras 58-62.

76 SBC 2004, c 45.

77 Gerard J Kennedy & Lauren J Wihak, “Procedural Fairness as De Novo Review, or, Why the ‘Standard of
Review’ Terminology Does Not Fit for Procedural Fairness” (2024) 37:2 Journal of Administrative Law and
Practice 123; Canadian Pacific Railway Co v Canada (Attorney General), 2018 FCA 69.

See, e.g., the discussion of Rochester J (as she then was) in Adekola v Canada (Citizenship and Immigration),
2022 FC 630 at para 15, noted by Mark P Mancini in “Issue #40: May 8, 2022” The Sunday Evening
Administrative  Law (8§ May 2022), online: <https://sear.substack.com/p/issue-40-may-8-2022>
[perma.cc/RSQ3-444A].

" See, e.g., Baker v Canada (Minister of Citizenship and Immigration), [1999] 2 SCR 817 [“Baker”] at para 27.
80 Kennedy & Wihak, supra note 77.
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RECOMMENDATION:

Yes, but at a very high level, noting the two primary ways that administrative decisions can be
challenged, for breaches of natural justice and for substantive illegality.

RECOMMENDED STATUTORY LANGUAGE:

9(1) An administrative decision may be set aside on an application for judicial review brought
under this Act, because:

(a) The decision fails to comply with principles of natural justice;

(b) The decision is reviewable on a standard of correctness pursuant to s 8(2)(b) of this Act
and, in the court’s view, the administrative decision-maker incorrectly decided a question
of law to be reviewed on a correctness standard; or

(c) The decision is otherwise unreasonable.

9(2) An unreasonable decision pursuant to s 9(1)(c) is one that is not justifiable based on the facts
and the law, considering:

(a) its internal logic;

(b) statutory language and principles of statutory interpretation;
(c) submissions of the parties;

(d) impacts on the parties;

(e) evidence before the administrative decision-maker;

(f) past decisions of the administrative decision-maker; and

(g) any other relevant factor to the justifiability of the decision.

9(3) A court shall not set aside an administrative decision pursuant to ss 9(1)(c) and 9(2) if it is
clear that the administrative decision would have been the same even if the error identified in ss
9(1)(c) and 9(2) had not occurred.

RATIONALE:

This section is largely based on attempts to codify case law. Section 9(1) aims to codify Baker and
Vavilov as ways to set aside administrative decisions, with s 9(1)(a) noting natural justice reasons
to do so. The language of “natural justice” is proposed to be used instead of the more common
“procedural fairness” because natural justice is more legally precise.’! Section 9(1)(b) notes that
the court has the role to substitute its opinion for that of the decision-maker if the standard of
review on substance is correctness. Section 9(1)(c) notes that an administrative decision may be

81 In Baker, supra note 79, L’Heureux-Dubé J implied that “procedural fairness” referred to only the audi alteram

partem “half” of natural justice review, rather than the nemo judex in causa sua half.
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set aside for unreasonableness, with s 9(2) identifying hallmarks of unreasonableness.®? Section
9(2)(g) recognizes that hallmarks of (un)reasonableness are not exhaustive.®> Nonetheless,
appearing in a list with recognized factors illustrates that this general category is to be related to
the enumerated categories.%*

This section seeks to codify the grounds to set aside an administrative decision, in language that is
legally specific enough for precision, but still understandable by a layperson.

Section 9(3) seeks to codify that a decision is not unreasonable merely due to a minor flaw in the
reasoning process. The language of “shall not” indicates that, if it is clear that the result would
have been the same but for the minor flaw, the application for judicial review is not to be allowed.®
As addressed below, discretion not to grant judicial review remains even for errors that are not so
minor, or where the result is not certain. However, the fact that certain types of decisions cannot
be set aside prevents a “line-by-line treasure hunt for error” that disrupts administrative decision-
makers and encourages litigation. %

It must be remembered that grounds for review are different than standards of review. Grounds of
review relate to the reasons to set aside an administrative decision. Standard of review refers to
the intensity of the review.

11. What remedies can be granted?
RECOMMENDATION:

The prerogative writs and ancillary relief can be granted at the conclusion of an application for
judicial review, in addition to the interlocutory relief mentioned above.

RECOMMENDED STATUTORY LANGUAGE:

10(1) Subject to ss 10(2), 10(3), 10(4), 10(6), and 10(7), if the court sets aside an administrative
decision under s 9, it shall issue the writ of certiorari, quash the administrative decision, and remit
the matter for reconsideration by the decision-maker.

10(2) The court may grant an order of mandamus, prohibition, otherwise compel an administrative
decision-maker to perform a particular act, and/or make a decision that the administrative decision-
maker ought to have made if:

(a) upon remittance, the administrative decision-maker would have no reasonable discretion,
in light of the facts and the law, to do anything other than what the court orders under this
section; or

82 See the majority decision in Vavilov, supra note 1.

8 Vavilov, ibid at para 106.
8 Bryden, et al, supra note 30 at 472-473.
8 Vavilov, supra note 1 at para 100.
8  Criticized by Abella and Karakatsanis JJ in Vavilov, ibid at para 284, citing Communications, Energy and
Paperworkers Union of Canada, Local 30 v Irving Pulp & Paper, Ltd, [2013] 2 SCR 458 at para 54.
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(b) the matter is of sufficient urgency such that the court is of the view that access to justice
requires an order under this subsection, notwithstanding the institutional design choice of
the Legislative Assembly of Manitoba to assign decision-making authority to the
administrative decision-maker.

10(3) The court may grant declaratory relief on an application for judicial review, including in
circumstances if the remedies in ss 10(1) and 10(2) are not practical.

10(4) The court may decline to set aside an administrative decision, even if it is permitted to do so
under this Act, for any reason permitted at common law.

10(5) Damages are not an appropriate remedy on an application for judicial review.

10(6) An application for judicial review may be brought in conjunction with a claim for which
damages would be an appropriate remedy, assuming the claims are appropriate to be tried together
in accordance with the Court of Kings Bench Rules.

10(7) Nothing in this section affects the ability of any person to bring an application in the court
seeking the writ of habeas corpus.

RATIONALE:

This enshrines the default remedy in a judicial review—that of certiorari (or “quashing’) coupled
with remittance. Certiorari is a legal term of art, so it is recommended for inclusion. The section
has some inspiration in the Federal Courts Act,’” but is largely novel. However, “quashing” and
“remit it for reconsideration” hopefully explain this to a lay audience. It is appropriate that this be
the default remedy in administrative law given the choice of the legislature to assign decision-
making authority to the administrator.

At the same time, s 10(2) recognizes that there are exceptional circumstances where the court ought
to make the decision instead of the decision-maker.®® The proposed recommendations are based
on Vavilov recognizing particular reasons for this. The first codification relates to when the result
may be inevitable such that the court should make the decision itself or otherwise mandate that the
administrator do so. This accords with the common law writ of mandamus®® or, its opposite,
prohibition, which prevents an administrative actor from proceeding in a particular matter.*’
Second, there may be unique circumstances where urgency is so great that the court ought to make
the decision. This is often viewed through an access to justice lens.’! This too must be a remedy
the court is reluctant to order, given that the Legislative Assembly has given decision-making
authority to the other entity, which is why courts are admonished to bear this in mind.”?

87
88
89

Supra note 6, s 18

Vavilov, supra note 1 at para 142.

See Heckman, et al, supra note 57 at 816ff.

% See, e.g., Ex p Mason (1925), [1926] 3 DLR 104 (Que KB).
o' Vavilov, supra note 1 at para 140.

%2 Ibid at para 138.
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Section 10(3) codifies the ability of a court to grant declaratory relief on an application for judicial
review. Nothing in the language of the section alters the law surrounding when declaratory relief
is appropriate.”® The latter half of the subsection clarifies that this may be particularly appropriate
if other remedies—notably, certiorari—would be impractical. This would be the case if quashing
the administrative decision would create a legal vacuum or otherwise undermine the rule of law.”*
But nor are these the only circumstances in which to grant judicial review.

Further, s 10(4) reflects the fact that judicial review is discretionary. There are a whole host of
reasons that it may not be granted, including:

(a) an alternative remedy;”’
(b) the need to follow internal administrative processes;’® and
(c) a party’s unclean hands in coming to the court.”’

This is not exhaustive, which is why the common law is integrated into the statute rather than
exhaustive reasons for declining to grant judicial review: attempting to exhaust the reasons would
definitionally be underinclusive.

Despite some case law suggesting that damages may be appropriate on applications for judicial
review,”® it is generally accepted that unlawful government action does not warrant damages unless
an independent cause of action is present, such as a tort or a claim for Charter damages.”® The
subsection clarifies the ability to bring such actions simultaneously in the interests of judicial
efficiency, implicitly incorporating the civil procedure doctrine of joinder to clarify what is
appropriate to be tried together.'%

Finally, s 10(7) is included out of an abundance of caution. The writ of habeas corpus is technically
an administrative law remedy,'?! even if it is often conceived as a criminal procedure matter, and
one with protection under s 10(c) of the Charter. It should be unaffected by this statute.

12. What is the ambit of the Act?
RECOMMENDATION:

The Act’s ambit should be defined very broadly, to capture all administrative decisions.
“Administrative decision” and “administrative decision-maker” must be defined.

% See, e.g., SA v Metro Vancouver Housing Corp, 2019 SCC 4.

% This occurred more dramatically vis-a-vis legislation in Re Manitoba Language Rights, [1985] 1 SCR 721.

% See Democracy Watch, supra note 49.

% See Harelkin v University of Regina, [1979] 2 SCR 561.

97 See the discussion in, e.g., Canada (Minister of Citizenship and Immigration) v Thanabalasingham, 2006 FCA
14.

% This was a controversy in Paradis Honey Ltd v Canada (Attorney General), 2015 FCA 89.

9 See Vancouver (City) v Ward, 2010 SCC 27.

100 See Walker, et al, supra note 56 at 115ff.

101 Heckman, et al, supra note 57 at 816.
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RECOMMENDED STATUTORY LANGUAGE:

11(1) This Act governs all applications for judicial review brought against an administrative
decision, as defined in this Act.

11(2) “administrative decision” means a decision made by any body, person or persons having,
exercising or purporting to exercise jurisdiction or powers conferred by or under an Act of the
Legislative Assembly of Manitoba or by or under an order made under a prerogative of the Crown,
other than the Manitoba Provincial Court.

11(3) “administrative decision-maker” is any bod erson or persons having, exercising or
2 2
purporting to exercise jurisdiction or powers to make an administrative decision.

11(4) To the extent that there is inconsistency between this Act and another Act governing an
administrative decision-maker, the other Act prevails.

RATIONALE:

Much like the Federal Courts Act, which is the basis of s 11(2) in particular and does not
exhaustively define federal administrative tribunals, it is recommended that a very broad definition
be granted rather than a list of administrative tribunals which definitionally will be underinclusive.
This certainly includes the Lieutenant-Governor-in-Council, and cabinet ministers. While
pragmatic considerations can occasionally warrant particular deference to such administrative
decision-makers, they remain administrative decision-makers. Any different form that judicial
review of their decisions takes is therefore one of degree rather than one of kind. The Supreme
Court underscored this in Auer v Auer.'" This provision thus accords with the common law and
first principles of administrative law, which respect the legislature’s institutional design choices.!*
If the legislature has delegated administrative decision-making authority to a political body or
actor, it does so on particular terms and the courts must ensure the legality of these decisions. The
definition excludes courts, which are not part of the executive branch of government and which
have judicial independence.

1022024 SCC 36.
183 Vavilov, supra note 1.
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CHAPTER 4: WHAT SHOULD BE DONE WITH STATUTORY APPEALS
OR OTHER STATUTORY ROUTES ?

As noted above, this report addresses applications for judicial review that are not regulated by
another statute. Particular statutes may very well have good reasons for having prescribed
processes different than those prescribed in this draft statute, including statutory appeals.

Reasons to depart from default rules could include the desirability of:

e reviewing judges having a particular expertise—for instance, in criminal law if the review
takes place in the Manitoba Provincial Court;

e imposing appellate standards of review for fact (in which case the review is more
deferential '°%) or law (in which case the review is less deferential'?%);

¢ having an appellate panel in the Court of Appeal, given the advantages of multiple judges,
despite the inefficient use of judicial resources; and/or

e ensuring that the matter proceeds directly to the Court of Appeal so that there is not a further
right of appeal (unless the Supreme Court of Canada grants leave to appeal).

These are not exhaustive.

As noted, reviewing each statute which prescribes appellate or review procedure was not feasible
given the time constraints involved in preparing this report, to say nothing about the lack of
expertise regarding the particular statutes or fields in which alternative routes of review are
prescribed. Nonetheless, it would seem highly plausible that several of the statutes have prescribed
alternative routes of review without the thoughtful consideration that would warrant departure
from default rules for judicial review.

In particular, insofar as previous statutory appeals were directed to the Court of Appeal for reasons
of finality, it should be queried whether a leave requirement to appeal King’s Bench judicial review
decisions will fulfil that role and lead to a better use of judicial resources.

It is accordingly proposed that consultation with the public and profession ask about whether these
alternative review routes are warranted or if such legislation could be amended or repealed.

104 See Canada v South Yukon Forest Corporation, 2012 FCA 165.
195 Vavilov, supra note 1 at para 37.
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APPENDIX A: A BRIEF HISTORY OF JUDICIAL REVIEW IN CANADA

Administrative law and judicial review are ever-evolving areas of Canadian Law with functions
that are said to “have been part of our legal system since time immemorial.”! The Honourable
Justice Malcolm Rowe of the Supreme Court of Canada argues that at least in theory, the legal
system has consistently provided tools for the protection of individuals against the unlawful
activities of public officials and inferior tribunals since the days of Anglo-Saxon England.!'"’
During that time, the monarch could protect individuals against the unlawful activities of local
assemblies'®® and various local courts'? by intervening in cases of “default[s] of justice.” !’ Over
the following 1,000 some odd years, as the monarch’s power waned, and as Parliament’s
supremacy was established, the administrative recourse of judicial review evolved to meet the new
realities of a changing British government and society!!!, which would be greatly impacted by the
enactment of the British North America Act, 1867 (“BNA”), and the Confederation of Canada.

With the enactment of the BNA (later renamed the Constitution Act, 1867), the legislative power
of Canada’s new government was divided between the federal parliament and provincial
legislatures, “creating a system of dual federalism.”!'> The federal government would be
responsible for matters falling under s 91 of the BNA4, such as banking, marriage and divorce, and
the Criminal Law, while the provinces would govern matters falling under s 92 of the Act, like
provincial property and civil rights, among other things.!'* Accordingly, in the early days of
Canada’s confederacy, the concept of judicial review emerged mainly as an exercise of “federalism
and separation of powers umpiring” by the Judicial Committee of the Privy Council (“JCPC”),
Canada’s highest court at that time. !'* Hearing all appeals from Canada’s highest provincial courts
in London, England, the JCPC “had the last word on all federalism cases in Canada [...] strongly
favor[ing] provincial power over national power.”!!'> This tendency has been viewed by some as

106 The Honourable Justice Malcolm Rowe & Michael Collins, “The History of Administrative Law” (2021) 34:1
Can J Admin L & Pra. 87 at 88 (ProQuest).

107 Ibid at 89.

108 Justice Rowe and Michael Collins explain that in pre-Conquest England, local assemblies, who served both

judicial and administrative functions, were responsible for most of the work of government. Functions of these

assemblies included resolving legal disputes, preserving “the memory of land ownership”, and operating public

services. See ibid at 89-90.

Justice Rowe and Michael Collins explain that by the 11t century, the shire court, or county court, was the highest

local court, “attended by local suitors and presided over by the bishop and a royal officer, the ealdorman or

sheriff.” Each shire was also divided into hundreds, which had their own courts, and additionally, fortified market

towns known as “burhs or boroughs” maintained their own courts as well. In addition, some lords and clerics

were also known to have held private courts. Justice Rowe and Collins explain further that all of these courts

were presided over by the “assembled suitors” who acted as judges, determining “which party must prove its

case and what type of oath or ordeal was required.” See /bid at 90-91.

10 Jbid at 89-95.

1 Ibid at 88.

2 Steven Gow Calabresi, The History and Growth of Judicial Review, Volume 1: The G-20 Common Law Countries
and Israel (Oxford: Oxford University Press, 2021) at 196.

13 Constitution Act, 1867 (UK), 30 & 31 Vict, ¢ 3, ss, 91, 92, reprinted in RSC 1985.

14 Supra note 112 at 195.

5 Ibid at 196.
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attempts by the JCPC to preserve a “fading elite British hegemon” following Canada’s
confederacy, which ultimately proved to be unsuccessful. '

However, as time went on, Canada grew to be a more independent nation, with the creation of the
Supreme Court in 1875, the cessation of appeals to the JCPC in 1949, and ultimately, the adoption
of the Canadian Charter of Rights and Freedoms and the end of the United Kingdom’s sovereignty
over Canada in 1982.''” With these changes came a shift from federalism and separation of powers
umpiring to a system of judicial review more focused on the protection of individual rights under
the Charter. These changes were also accompanied by a greater need to delegate governmental
responsibilities, and thus, a need for administrative agencies and tribunals that could administer
various public schemes on the state’s behalf.!'® What resulted was a “landscape occupied by
thousands of administrative systems covering virtually all areas of human endeavor and social
concern, from labour to human rights, from workers’ compensation to mental health, from land
use to the environment.”!!” In this sense, administrative law and judicial review have been
described as “a response to the rise of the regulatory state in the 20th century.”!?° This rise brought
with it both a heightened concern for individual rights and freedoms, and a corresponding need for
legal oversight of the administrative systems and decision makers in whose hands those rights and
freedoms were increasingly being placed.

This legal oversight was intended to ensure that administrative tribunals “remain true to their
fundamental mandates, both procedurally and substantively,” and that they “administer justice in
conformity to the fundamental tenets of the rule of law.”'?! The rule of law was first described by
English constitutional lawyer and Professor Albert Venn Dicey in the late 19" century as “the
absolute supremacy or predominance of regular law as opposed to the influence of arbitrary
power”, which “excludes the existence of arbitrariness, or prerogative, or even of wide
discretionary authority on the part of the government.”!'?? This rule holds that “governmental
powers, or any authority delegated by the government, must be executed according to the law,
either directly or indirectly permitted by an Act of Parliament or of a legislature.”'?® Further, it
directs that limits be set on discretionary powers afforded to government actors in order to prevent
abuses of discretion and arbitrary administrative action.'?* To fulfill these mandates and maintain
the rule of law, the courts were required to develop a framework of control which would ultimately
come to be known as judicial review.

16 Ibid at 188.

"7 Ibid at 183.

18 The Right Honourable Justice Beverley McLachlin, “Administrative Law is Not for Sissies”: Finding a Path
Through the Thicket” (2016) 29:2 Can J Admin L & Prac 127 at 128 (ProQuest).

9 Ibid.

120 Jhid.

12l The Right Honourable Justice Beverley McLachlin, “Administrative Tribunals and the Courts: An Evolutionary
Relationship” (Remarks delivered at the 6th Annual Conference of the Council of Canadian Administrative
Tribunals, Toronto, Ontario, 27 May 2013) [unpublished], online: <https://scc-csc.gc.ca/about-apropos/judges-
juges/list-liste/beverley-mclachlin/sd-2013-05-27/> [perma.cc/R8FG-YERF].

122 Albert Venn Dicey, Introduction to the Law of the Constitution, 10th ed (London: MacMillan, 1965) at 202.

122 Régimbald, supra note 7 at 4.
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To be sure, the institutional design choice of the legislature to assign a matter to a court must mean
something. In the 1970s in particular, many courts came to questionable determinations that
decisions of specialized tribunals were beyond the tribunals’ “jurisdiction”.'?> Beginning with
1979°’s CUPE case, the Supreme Court held that a “standard of review” of “patent
unreasonableness” should be applied to judicial review on most matters, indicating a posture of
deference.'?® This has proven challenging for courts to apply, with the framework being
fundamentally realtered in Southam,'*’ Pushpanathan,'*® Dunsmuir,'*® and, finally, Vavilov. '3°
Clarifying this relationship between the judicial review courts and the administrative state is a
purpose of this report.

125 HW Arthurs, “Protection against Judicial Review” (1983), 43 R du B 277.

126 Canadian Union of Public Employees, Local 963 v New Brunswick Liquor Corp, [1979] 2 SCR 227.
127 Canada (Director of Investigation and Research) v Southam Inc, [1997] 1 SCR 748.

128 Pushpanathan v Canada (Minister of Citizenship and Immigration), [1998] 1 SCR 982.

129 Dunsmuir v New Brunswick, 2008 SCC 9.
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